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JUDGE  POPE. 


SiKCE  the  publication  of  the  third  volume  of  these  Reports,  it 
has  pleased  God  to  call  from  life  the  Honorable  Nathaniel  Pops, 
District  Judge  of  Illinois.  He  died,  after  a  brief  but  serere  ill- 
ness, at  St.  Louis,  shortly  after  the  adjournment  of  his  court,  at 
Springfield,  in  June,  1849,  about  sixty-six  years  of  age. 

Judge  Pops  was  among  the  early  settlers  in  Illinois.  He  first 
established  his  residence  at  Easkaskia,  and  continued  to  reside 
there  until  within  a  few  years  before  hia  death.  The  place  was 
abandoned  by  him,  probably,  from  the  repeated  floods  in  the 
Mississippi,  of  late  years,  which  inundated  the  town  and  rendered 
it  nnhealihy«  When  he  first  made  Easkaskia  his  residence,  it 
was,  in  population  and  intelligence,  the  first  place  in  Illinois.  It 
was  the  seat  of  government  for  the  territory. 

On  the  organization  of  the  Illinois  Territory,  in  1809,  he  was 
appointed,  by  Mr.  Jefferson,  Secretary  of  the  Territory;  which 
office  he  filled  with  credit  to  himself  and  usefidness  to  the  public. 
In  1819,  the  State  of  Illinois  was  organized,  and  Judge  Pope  ac- 
cepted the  appointment  of  District  Judge  of  the  United  States. 
At  the  time  of  his  death,  he  had  been  thirty  years  on  the  bench, 
a  length  of  time,  of  which  we  have  few  examples  in  our  country. 

While  Secretary  of  the  Territory,  and  until  he  was  appointed  to 
the  bench.  Judge  Pope  practiced  his  profession ;  and,  from  the 
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first,  stood  at  the  head  of  the  bar  in  the  territory.  He  had  influ- 
ential connections  and  friends  in  Kentucky,  and  elsewhere,  which, 
with  his  own  high  standing,  gave  him  no  small  influence  with  the 
earlier  administrations  of  the  General  Government.  And  in  his 
territory  and  state,  he  was  a  very  prominent  and  leading  citizen. 
His  independence  and  strict  adherence  to  the  political  principles 
he  avowed,  which  may  be  classed  with  the  Jefferson  school,  left 
him  behind  the  progress  of  others,  who  professed  to  be  of  the 
same  school. 

He  was  a  man  of  decided  talent.  He  never  sought  to  become 
conspicuous  as  a  speaker  on  the  stump,  at  the  dinner  table,  or  in 
any  such  ephemeral  exhibitions.  But  he  was  a  man  of  much  re- 
search, and  of  deep  thought.  He  had  a  very  strong  and  vigorous 
mind.  In  conversation,  and  in  his  opinions  on  the  bench,  and 
elsewhere,  he  was  distinguished  for  the  soundness  of  his  positions, 
and  the  force  of  argument  by  which  he  maintained  them.  His 
arguments  were  drawn  more  from  the  resources  of  his  own  mind^ 
than  from  the  hackneyed  views  of  others.  Whilst,  in  his  legal 
opinions,  he  showed  great  respect  for  authority,  he  was  never 
satisfied  where  his  own  judgment  did  not  lead  to  the  same  con- 
clusion. I  was  associated  with  him  twelve  years  on  the  bench, 
and  I  seldom  differed  from  him,  in  an  opinion  pronounced,  with* 
out  feeling  solicitude  in  regard  to  my  own  views. 

He  was  an  able  common  lawyer,  and  there  were  but  few  per- 
sons, in  any  part  of  our  coimtry,  whose  constitutional  opinions 
were  entitled  to  higher  respect.  With  the  history  of  the  Consti- 
tution he  was  well  acquainted ;  and  he  understood  well  the  respec- 
tive powers  of  the  Federal  and  State  Governments.  He  seemed  to 
be  more  desirous  of  discharging  his  duty  fiuthfuUy,  than  of  leav- 
ing memorials  of  his  acts.  He  reported  but  few  of  his  judicial 
opinions,  two  or  three  of  which  give  value  to  this  volume. 
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No  man  entertained  loftier  views  of  tlie  duties  of  a  Judge,  and 
no  one  ever  exercised  a  purer  judgment  in  the  decision  of  causes. 
Firm  in  his  convictions,  he  never  yielded  them  without  being  con- 
rinced  of  error ;  and  then  no  one  conformed  to  right  and  justice 
more  cheerfully  than  he  did.  In  this  he  set  a  beautiful  example 
of  an  unbiassed  judgment,  however  strong  and  firm,  ready  to  yield 
to  the  force  of  argument.  He  was  above  the  infirmity  of  narrow 
minds,  which  considers  a  change  of  opinion  as  evidence  of  weak- 
ness. 

The  State  sustained  a  great  loss  in  the  death  of  this  distin- 
guished man.  To  his  family  the  loss  was  irreparable,  as  he  lived 
in  their  affections  in  no  common  degree.  And  associated  with 
him  as  I  had  been,  for  so  many  years,  I  heard  of  his  death  with 
the  deepest  sensibility,  and  sincerely  deplore  his  loss. 
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EsiQHim  ABD  Wm  v.  Thb  Fabmebs'  Loah  akd  Tbubt  06.^ 

TTie  Comt  have  no  jmiBdictbn  of  a  case  where  the  complainant,  fad  one  of  the 
paitf  defendants,  reside  in  the  same  State. 

In  anefa  a  case,  oonaeiDt  can  not  giTe  Jodedlctian,  and  a  decree  ao  entsfod,  will 
be  aet  aside  on  bill  of  review. 

To  giYe  jmiediction,  the  dtizenship  of  the  stockholders  of  a  bank  need  not  be 
averfed,  but  the  jilaoe  where  the  bank  is  located  must  be  stated. 

■ 

Mr.  RoTneyn  for  the  complainant. 
Mr.  BmtUAo  for  defendant. 

OlmnON  OF  THE   00U1E6T. 

Tab  18  a  bill  of  review,  filed  by  the  oomplaina&te,  to 
reyene  a  decree  entered  lately  in  tbds  conrt,  lor  errors  on 
the  face  of  the  decree.  The  original  bill  was  bronght  to 
foreclose  a  mortgage  executed  by  the  pvesait  complainants 
Uy  die  North  American  Tnist  and  Banking  Company,  which 
hid  been  assigned  to  the  Farmeis'  Loan  and  Tmst  Company, 
boOi  of  the  State  of  New  York.  Ketchnm  and  wi&  were 
made  defendants,  and  so  was  the  Canal  Bank  of  New  York. 

33ie  aoswers  being  filed,  the  parties,  by  their  connsel, 
entered  into  a  stipnlation  on  which  a  decree  was  rendered, 
without  caDHag  the  attention  of  the  Court  to  the  subject* 
S 
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Katehmn  md  Wift  v.  The  Fumera*  Loan  and  Tnitt  Conpuy. 

And  the  piinoipal  groimd  on  which  a  reyenal  of  the  decree 
iB)  a  want  of  jurisdiction. 

On  the  part  of  the  defendants  it  is  contended  that  a  decree 
or  judgment  entered  hj  consent,  is  a  waiver  of  error.  And 
that  it  cMi  not  be  set  aside,  either  by  a  rehearing,  appeal,  or 
bill  of  review.  That  this  is  laid  down  in  absolute  terms  hj 
writers  on  chancery  practice,  and  that  it  is  sustained  no  less 
by  reason  than  by  authority.  2  Smith's  Ch.  Pr.  560 ;  1  Bar- 
bour's Ch.  Pr.  373 ;  Wehb  v.  Webb,  3  Swarts,  658 ;  Smith  v. 
Tamey,  1  Yemon,  278.  It  is  said  that  a  decree  by  consent, 
is  binding,  unless  procured  by  fraud.  5  John.  Ch.  Bep.  564 ; 
Ambler,  22d. 

It  is  also  uiged,  that  the  want  of  jurisdiction  in  the  origi- 
nal case  ia  a  preliminary  otgedioii,  which  should  have  been 
made  at  or  before  the  hearing;  and  that  it  can  not  now  avail 
the  plaintiff  to  this  bill.  That  it  is  a  well  settled  rule,  that 
a  party  whose  interest  is  not  affacted  by  tiie  decree,  can  not 
file  a  bill  of  review ;  and  that,  if  the  Oourt  had  not  jurisdic- 
tion over  one  of  the  party  defendants,  the  interests  of  such 
party  are  not  affected  by  the  decree. 

It  is  also  contended,  that  the  want  of  an  averment  ot  citi- 
zenship of  the  stockholders  of  the  Farmers'  Loan  and  Trust 
Company,  is  not  necessary,  since  the  decision  in  2  Howard, 

666. 

Under  the  above  deaisioii,  tfie  eitisenship  of  the  slo^ihold- 
evs  cf  a  bank  need  not  be  avenred,  but  it  is  necessary  to  stata 
whwe  the  bank  is  located,  as  the  place  of  its  business; 

A  want  of  an  averment  ef  citixmship  where  jurisdiction 
is  exercised,  on  that  ground,  the  Supi^me  Oourt  have  held, 
does  not  make  AieprooeedingB  void;  but  they  may  be  reversed 
on  writ  of  eiTor.  And  it  has  been  often  held,  that  consent  can 
Bol  enkige  the  jurisdiction  of  the  eourta  of  the  United  Stales. 
Where  tiu^e  is  a  want  of  jmrkdiction  upon  the  hob  of  the 
l^^oeedimgs  at  law,  they  will  be  reveraed  on  a  writ  of  emr, 
or  in  chancery  the  decree  will  be  veveieed  on  a  bill  of  review. 
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Theie  waB  deariy  no  jiiiiBdictI<m  in  the  origm^  The 

bill  was  filed  Ij  the  ^^FanneiB^  Loea  aad  Tnwt  OMnptny '' 
of  tin  State  of  Nev  York;  and  die  Oanal  Bank,  <»ie  of  the 
paitiee  againrt  Irhom  the  decree  was  esteved,  waa  also  of  that 
State.  For  diia  reasoD,  the  decree  mnat  be  aet  aside;  and 
the  paitLos,  if  they  desire  it,  may  haye  leave  to  amend  their 
pleadings,  ete. 

Leaye  given  to  amend,  by  making  tlie  Oanal  Bank  eo-oom- 
plainanL 


The  XJinTKD  States  v.  Bbkajah  H.  DsKoro. 


WlieiB  snch  words  of  descriptkm  are  med  in  an  Indictment,  as  lo  have  an  appli- 
<mifiolk9  propar  peBMin,  it  m  anSMiMit,  alihemh  the  ivviia  of  tiM  alataia 
htaaiiiMd. 

On  a  chains  of  peijnry  by  a  petitioner  in  banknqitcy,  the  indictment  need  not  aet 
oat,  particiilariy  or  sobetantially,  the  petitifoo. 

A  genefal  Mfoenee  to  it,  wfaieb  dMit  Aom  id  chaiMtnr  and  o^eet,  ia  eoCdoBt. 

Toaaaiain  an  iadktfeat  far  peijwy,  the  oaih  aoat  beadnisiateiad  by  eon*  one 
SBthoriiBd. 

An  aBtfaority  to  a  ouunty  derk,  to  awear  petitioDefa  leaideut  in  his  eovmty,  doee 
iwtgive  him  pofwer  to  admiiriiaar  an  oalfa  to  ana  mho  yeajioa  it  anathar  eowi^y. 


JMt^riei  AUomey  appeared  for  the  phuntifbc 
Messia.  AHM  and  Zatkrcp  tat  dsfendank 

oranoH'  ow  tsb  oocbv* 

TsK  is  an  indietment  for  pearjnry^  in  swearing  fiEdaely  in  a 
pieoeeding  in  bankraptcy,  the  jnrjr  having  foond  i^  verdict  of 
guilty.  A  motion  is  ww  made  to  arrest  the  jodgment  on 
the  tolbwing  gronnds: 

1«  Because  these  is  a  misnomer  in  the  indietment,  as  to  the 

oMft  beRxe  whom  the  proeeedii^  was  had. 
Tbft  7lh  see&m  of  the  baakn^t  act  provides  that  all  peti- 
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The  Uniled  Stfttei  o.  Beai^  H.  Demlng. 


tions  in  baokraptcy  sball  be  had  "  in  the  district  oovrt,''  etc., 
and  the  aUegation  in  the  indictment  IS  of  apetition  made  ^^to 
a  jndge  sitting  as  a  bankrupt  court."  And  it  is  contended, 
that  this,  being  desciiptiYe  of  the  personal  of  the  jndge, 
must  be  substantially,  if  not  strictly,  set  ont  in  the  indictment. 
That  the  description  given  might  refer  to  the  drcmt  court,  etc. 
As  no  judge  can  sit  in  bankruptcy  except  the  district  judge, 
we  think  the  indictment  in  this  re£^>ect  is  sufficient.  The 
circuit  court  has  jurisdiction  to  hear  appeals  in  bankruptcy  | 
fix>m  the  bankrupt  court,  but  the  circuit  judge,  in  hearing  these 
appeals,  can  not  be  said  to  sit  in  bankruptcy.  Such  a  sittiDg 
can  only  apply  to  the  district  judge. 

2.  The  indictment  is  alleged  to  be  defective  in  not  setting 
out  the  petition  with  sufficient  particularity  and  certainty. 

It  is  aigued,  if  the  prosecutor  undertakes  to  set  out  pro- 
ceedings material  to  the  offense,  even  unnecessarily,  he  must 
do  it  with  the  same  certainty  as  if  they  were  required.  That 
formerly,  all  the  proceedings  in  the  course  of  which  the  per- 
jury is  charged  to  have  been  committed,  were  required  to  be 
set  forth)  and  though  now  excused  by  statutes  both  in  England 
and  this  country ;  yet,  if  the  prosecutor  does  not  avail  himself 
of  the  statute^  he  is  held  to  the  ancient  strictness.  2  Ohitt. 
Crim.  Law,  807 ;  2  Buss,  on  Grimes,  636. 

It  is  unnecessary  to  set  out  the  petition,  substantially  or 
otherwise ;  a  mere  reference  to  its  character  and  objiect  is  suf- 
ficient. And  we  do  not  think  that  the  indictment  contains 
any  allegations  or  statements  which  bring  it  withiu  the  rule 
laid  down  by  the  counsel.  We  recognize  the  principles  relied 
on,  but  we  do  notthink  they  apply  to  the  indictment  as  firamed. 

3.  The  third  ground  is,  that  tiie  fdleged  fiilse  oath  was  not 
administered  by  any  person  legally  authorized. 

The  bankrupt  act  requires  that  petitions  shall  be  sworn  to ; 
but  does  not  dedare  before  whom  the  oath  shall  be  taken. 
The  district  court,  under  the  act,  adopted  a  rule  which  authcMr-* 
izes  the  derk  of  the  district  court  to  administer  oaths  gener- 
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ally  to  petitioneTB ;  and  another,  as  folloh^ :  "  Ordered,  that 
the  petitionee  rending  out  of  the  county  6t  Wayne,  may 
yerify  their  petitions  before  the  county  derk  of  the  county  in 
ivhidi  fliey  reside ;  and  the  clerks  of  the  different  conntiee  of 
tiuB  district  are  hereby  appointed  cozomiBsioners  to  administer 
oaths  or  affirmations  to  petitioners  applying  for  the  benefit  of 
the  bankrupt  law." 

The  indictment  shows  that  the  defendant  was  a  resident  of 
Ae  county  of  Jackson,  but  it  alleges  that  he  took  the  oath 
before  the  derk  of  Washtenaw  county.  And  the  question 
is  made,  whether  he  had  the  power  to  administer  the  oath. 

As  derk  merdy,  we  suppose  he  had  not  the  power.  But 
had  he  not  authority,  under  the  rule  of  the.courti  The  first 
part  of  the  rule  limits  the  authority  of  the  clerk  to  administer 
the  oath,  to  remdents  in  his  county.  The  words  are^  that  the 
pelitianeis  may  take  the  oath  ^^  Ix^re  the  county  de^  of  the 
county  in  which  they  reside."  But  the  prosecutor  insists,  that 
the  latter  part  of  the  order  enlarges  the  power  of  the  clerk,  as 
it  appmnts  him  a  ^^  conmussioner  to  administer  oaths  or  affir- 
mations to  petitioners  applying  for  the  benefit  o!  Hie  bank- 
rupt law." 

In  giving  a  constmctioQ  to  this  order,  the  whole  of  it  must 
be  taken  together.  .  The  derks  were  not  appointed  commis- 
sioners generally,  under  the  act  of  Congress,  but  merdy  for 
the  special  purpose  of  administering  oaths  to  petitioners,  and 
to  persons,  as  it  would  seem,  who  reside  in  their  respective 
counties.  We  think  that  this  is  a  &ix  construction  of  the 
rule,  andy  consequentiy,  that  the  clerk  of  Washtenaw  county 
had  no  power  to  administer  an  oath  to  the  defendant,  who 
a  citizen  of  Jackson  county. 

The  judgment  is  arrested. 
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Jahxs  F.  Ooofkb  v.  Jjjobb  W.  Gobdov  asd  Qism. 

Whom  then  an  dmo  jomtindoneri.  tod  tl|o  ptooaat  is  atnred  on  two  of  fhwa, 
under  the  act  of  1839,  the  salt  may  be  prosecuted  againat  the  two. 

A  plea  in  abatement  can  not  be  retained,  on  the  gnnmd  that  the  odier  joint  la- 
tawr  ia  a  dttai  ofanoliv  diHaBt 

Mr.  Hwndy  appeared  for  the  plaintiff, 
Mr.  JSomejfn^  for  defendants. 

OPINIOB'  OF  THE  OOURT. 

This  action  is  brongtit  bj  the  plaintiff,  a  oiti2sen  of  New 
York,  against  the  defendants  as  indoisera  of  a  note.  The 
defendants  pleaded  in  abatement  tliat  one  Banford,  who  is 
living,  was  a  joint  indorser  with  defendants.  To  this  flie 
plaintiff  replied,  that  Banford  was  not  a  eitisen  of  Miohigan, 
but  of  another  State,  at  the  time  the  snit  was  oommenoed. 

The  pleadings  raise  the  question  whether,  nnder  the  act  of 
Congress  of  tiie  36&  Febroaiy,  1880,  this  action  is  maintain- 
able. That  act  proyidee,  ^^that  where  any  snit  at  law  or 
equity  commenced  in  any  court  of  the  United  States,  there 
shall  be  several  defendants,  any  one  or  more  of  whom  shall 
not  be  inhabitants  or  found  within  the  district  where  the  snit 
is  bronght,  or  shall  not  Tolnntarily  appear  thereto,  it  shall  be 
lawM  for  the  conrt  to  entertain  jurisdiction,  and  proceed  to 
the  trial  and  adjudication  of  such  suit  between  the  parties 
who  may  be  properly  before  it ;  but  the  judgment  or  decree 
rendered  therein  shall  not  conclude  or  prejudice  other  parties 
not  regularly  served  with  process,  or  not  voluntarily  appear- 
ing to  answer ;  and  the  misjoinder  of  parties  who  are  not  eo 
inhabitants,  or  found  within  the  district,  shall  constitute  no 
matter  of  abatement  or  other  objection  to  said  suit." 

Under  this  act,  where  an  individual  is  served  with  process, 
he  being  within  the  district  temporarily,  but  a  citizen  of  an- 
other district,  he  may  waive  his  objection  to  being  sued  out 
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of  luB  dutriet,  and  appear  in  the  suit.  But  there  ca&  be  M 
doubt  ander  the  aet  that  a  aemoe  of  pioooei  heing  ttiadii  oft 
a  part  of  the  deftodanti,  tiiey  being  dtisena  of  the  diatrfct^ 
diat  the  mnt  may  be  i»oeecitted  against  them.  The  atatnte 
irai  intended  to  prOTide  for  a  case  like  this ;  and  woids  oonld 
not  be  more  ^ypropriately  need  to  eflbctoate  the  object 

The  defendants  are  both  citiaens  of  Michigan)  and  hating 
been  served  ^tk  process  tliej  are  bonnd  to  answer.  Tbe 
demuTer  is  oyerroled. 


MoWXB  ASD  S'nCVEHB  V,  BuBDIOK. 

A  tIml  wfaicb  argimienlatiTelf  denisB  a  ftet  avened  in  the  dedaratiQii,  is  de- 
mmabla. 
Tbe  tnTane  miiMbe  dinel. 

Messrs.  jBaratow  it  DaujfkMy  for  plaintiffs* 
Messrs.  Jay  dk  Porter^  for  defendant. 

OPIKION  OF  THB  COUBT. 

This  action  is  broiight  upon  a  sealed  instroment^  dated 
the  9th  of  Jnne,  1889,  in  which  the  defendant  agreed  to  in- 
demnify the  plaintiffs  and  sare  them  harmless  against  the 
payment  of  a  certain  promissoiy  note,  made  and  signed  by 
the  plaintiffs  jointly  and  severally,  with  one  Samuel  Mower, 
then  of  Michigan  city,  Indiana,  for  the  sum  of  seventeen 
bnndred  dollars,  payable  in  one  year,  for  the  braefit  and  nse 
of  the  said  Samnd  Mower.  And  the  plaintifib  aver,  that  on 
the  12th  day  of  July,  1842,  they  paid  the  said  note.  The 
second  count  in  die  declaration  was  substantially  the  same 
on  another  note. 

The  defendant  pleaded  thnt  the  said  Samuel  Mower  did 
himself  take  up  and  pay  each  of  the  said  several  promissoiy 
Botea  when  they  became  due,  without  this,  that  die  said 
plnintifft  paid  the  sums  due  upon  the  said  promissoiy  notes 
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when  ibej  became  due,  or  any  part  of  all  or  either  of  tfaeox 
iji  maimer  and  form,  etc.,  wliich  the  aaid  defendant  is  ready 
to  yerify.    To  Uiis  plea,  the  plaintiffii  demmred. 

Thia  plea  id  bad.  The  plaintifb  av^  that  they  paid  the 
notes  after  they  became  due;  the  plea  alleges  that  Hower 
paid  them  when  they  became  due,  which  is  not  a  direct  an- 
swer to  the  averment  in  the  declaration*  This  may  be  a  good 
argument  to  show  that  the  plaintifis  could  not  have  paid  the 
notes  as  they  allege,  but  it  is  an  argumentatiTe  denial  of  the 
fikct  stated  in  the  declaration,  which  should  be  trayereed. 
Stephen  H.  886, 176-^7, 181. 

The  case  was  discontinued. 


Boot  v.  Walulob. 

A  note  iasued  by  %  bank,  in  TioUtioa  of  its  efanrCer,  !•  raid. 

Itifl  alfo  void  if  issued  in  contraventioa  of  a  geneial  law  in  force  at  the  tinw  the 
diarter  was  adopted,  and  such  note  is  void  in  the  hands  of  a  homafide  holder.  ■ 

All  who  receiTe  notes  of  a  bank  are  bound  to  take  notice  of  the  powers  of  the 
bank,  as  granted  in  its  charter. 

A  void  note  being  indorsed,  can  not  be  given  in  evidence,  to  support  an  action 
by  the  indonee  against  theindofser. 

The  contents  ^  such  note  can  not  be  admitted,  in  sopport  of  an  action  bioaght 
on  the  note. 

The  indorsee  niay  recover  against  the  indorser  by  showing  the  consideration  paid 
ftr  the  note. 

Mr,  Taylor  for  plaintiiT. 
Mr.  Rameyn  for  defendant. 

OMNION  OP  THB  OOtJBT. 

This  action  was  brought  on  notes  alleged  to  be  yoid.  The 
plaintiff  was  an  assignee.  A  non-suit  haying  been  entered 
on  the  trial,  a  motion  is  now  made  to  set  aside  the  non-suit. 

By  the  safety  act  of  Michigan  of  1886,  it  is  proyided  that 
no  monied  corporation  subject  to  it,  "  shaH  issue  any  bill  or 
note  of  the  said  corporation,  unless  the  same  be  made  payable 
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on  dexnand  and  irithotit  interest."  The  notes  in  qnestioB 
were  issued  by  the  Bank  of  Saline,  in  contravention  of  this 
fOEOvision. 

On  the  part  of  the  plaintiff  it  is  contended,  that  whether 
the  notes  are  void  or  not,  can  not  be  inquired  into  in  a  snit 
against  the  indorsers;  that  the  indorsement  is  condnsive 
evidence  of  the  making  and  legality  of  the  notes.  That  the 
contract  of  iitdorsement  on  which  the  plaintiff  seeks  to  re- 
cover, is  a  new  and  distinct  contract,  equivalent  to  the  draw- 
ing of  drafts  by  the  indoxser  on  the  maker  of  the  notes  in 
&vor  of  the  holder,  and  by  which  the  indoraer  promises  to 
pay  the  money  mentioned  in  the  notes,  if  the  maker  fidls  and 
the  indoiser  ia  notified.  Baily  149;  1  Hall  IL  70;  Dong. 
514-7;  Cor.Bep.496;  15John.241;  16  John.  201;  Ohitty 
on  Bills,  26&-6;  3  Peters,  474. 

In  Wiffgin  v.  JStahy  12  John.  310,  it  was  held,  that  notes 
void  ai  tnitioj  are  equally  so  in  the  hands  of  a  bona  fide 
hold^.  Bnt  the  holdw  in  this  instance  had  notice.  The 
safety  fond  adb  was  a  public  law,  and  all  who  deal  in  the 
paper  of  the  bank,  are  bonnd  to  take  notice  of  its  pro- 
visions. If  a  corporation  exceeds  its  powers,  its  acts  are  void. 
They  are  not  made  good  by  an  alleged  want  of  notice  of  a 
defect  of  power. 

It  is  also  argued,  that  if  the  note  be  void,  as  a  secority, 
the  original  loan  is  not  destroyed,  and  that  the  notes  may  be 
given  in  evidence,  under  the  common  counts.  That,  at 
least  the  contract  of  indorsment  is  evidence,  it  being  equiva- 
lent to  a  draft.  That  if  the  notes  be  void  on  the  gronnd  of 
illegality,  usnry  or  forgeiy,  yet  the  indorsee  may  recover  of 
the  indorser. 

The  question  is  not  whether  the  indorsee  may  not  recover 
fiom  the  indorser  the  consideration  paid,  but  whether  the 
indorsements  on  the  notes  are  evidehbe  of  the  consideration. 

An  indorser  is  estopped  from  setting  up  an  illegality  not 
apparent  on  the  &ce  of  the  note  against  a  hona  fide  holder, 
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witfaont  notio8«  By  his  indoisiiieiit  he  goanuiteeB  that  the 
note  is  what  it  jmrporto  to  be.  In  thii  case  the  defendant  ean 
not  deny  that  the  notes  were  in  fact  executed  by  the  offlcesa 
of  the  bank,  and  that  they  aie  post.notes  of  the  Bank  of 
Saline.  Bat  ihe  illegality  of  the  notes  are  appasent  upon 
tii0irfiM)e. 

The  mle  tiiat  an  indoraer  can  not  sh<rwthe  illegality  of  thci 
paper  does  not  apply  to  an  indofser  vrith  notice.  8  Kent,  80; 
Ohitt  on  Bills,  99,  U2;  6  Taim  Bep.  61.  If  the  ill^ality 
of  the  notes  be  estaUished,  the  indorsee  oan^  not  recover  ftom 
the  indorser,  tintil  he  show  that  he  took  the  note  for  value. 
BikitA  V.  San9an^  2  Ban  &  AdoL  201 ;  2  Stsrkie  Bep.  S07; 
Madd.  &  M.  240;  2  Gamp.  674.  He  mnst  not  only  show 
that  he  paid  value  for  the  notes,  bat  it  most  appear  that  lie 
had  no  notice  of  the  fraod.    6  Ward,  621 ;  9  Ward,  172. 

In  the  case  of  the  Uiioa  Inaurana  Company  v.  Soott^  19 
John.  6,  the  ooort  say  that  a  note  taken  for  money  lent  by 
the  company  was  void,  yet  that  the  money  loaned  might  ba 
recovered;  bat  that  the  action  oonld  not  be  snstained  on  the 
note,  as  that  was  void.  In  Uiiea  InsuranM  Oon^ny  v. 
Ky^^  8  Cowen,  20,  the  second  count  of  die  dedaration  was 
for  money  lent.  The  plea  admitted  the  loan  by  the  jdaintiffs 
to  the  defendants ;  and  the  court  held  that  the  plaintiff  ooidd 
recover  on  the  admission^  but  not  on  the  note. 

The  note  being  void,  its  contents  can  not  be  received  in 
evidence  to  support  an  action  upon  it. 

A  case  involving  the  same  principle.  Boot  v.  Oodardy  was 
decided  by  this  court  in  8  McLean,  102.  The  motion  to  set 
aside  the  ncm-suit  is  overruled. 


Baboh  aetd  ABouLUBins  V.  Paqs,  LsrosaisoLL,  m  al. 

The  citixezMliip  of  A  penon  not  tenred  with  proceM,  who  is  a  joint  promiMor, 
rnntl  appMT  in  the 
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If  babeftdtiwaof  tlM«ftlM8utoMtk^|duatifi;th•cMrtc«ntalL»llojnil- 
d|cti0ll• 

Mens.  Baies^  Waliar  db  Douglam^  for  plaintifb. 
Messrs.  WUherd  dk  JBueU,  for  defomdaatB. 

OFIHION  OF  THE  OOUBT. 

Tms  is  a  motion  to  set  aside  the  verdict  obtained  bj  tiie 
plaintiffs,  for  the  reasons  assigned. 

The  second  gronnd  of  the  motion  is,  that  there  is  no  aver- 
ment  of  citizanship  of  Timothy  Page,  one  of  the  parties  to 
the  note,  but  who  was  not  serred  with  process.  By  the  plain- 
tiff, it  is  contended  that  the  non-joinder  of  a  joint  contractor 
can  only  be  pleaded  in  abatement.  CdbeU  v.  Vcmghany  1 
Baond.  Eep.  290,  891,  6  N.  4.  Tioe  r.  JSkuUj  Boir.  Bep. 
2611.  Minor  y.  JfaoAanio^^  Btmkcf  Al&soandriaj  1  Peters 
Itep.  316;  OHmor  y.  Bives^  10  Peters  Bep.  298. 

This  was  nndonbtedly  the  role  at  the  common  law,  but  the 
limited  jurisdiction  of  this  court  will  not  admit  ci  the  same 
nde.  The  circuit  court  can  take  jurisdiction  from  the  citi- 
senship  of  the  parties,  only,  when  they  reside  in  different 
States.  By  the  act  of  1889,  if  process  shall  not  be  serred  on 
an  the  defendants,  the  plaintiff  may  proceed  to  judgment 
against  those  who  are  before  the  court,  provided  it  can  be 
done  without  prejudice  to  those  who  have  had  no  notice. 
But  if  the  absent  defendants  lire  in  the  same  State  with  the 
plaintiff,  the  court  can  not  take  jurisdiction,  as  between  them 
and  the  plaintiff,  as  the  suit  would  not  be,  as  to  them,  between 
eitisen»  of  different  States.  But  willi  this  exception,  the  court 
may  give  judgment,  thou^  a  part  of  the  persons  named  as 
defendants  have  not  been  served  with  process.  Against  those 
who  are  served,  the  judgment  will  be  good. 

In  the  special  counts,  there  was  an  averment  of  non-resi- 
dence as  to  T.  Page,  on  whom  process  was  not  served,  but 
tiioae  counts  were  discontinued,  and  in  the  general  counts 
there  was  no  such  reference  to  his  citizenship  as  to  make  the 
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arerment,  in  this  respect,  in  the  special  counts,  a  part  of  the 
general.  As  this  must  appear  on  the  face  of  the  declaration, 
diere  was  no  necessity  to  plead  an  abatement^  to  take  advan- 
tage of  it  as  at  common  law. 

Upon  the  whole,  we  think  the  verdict  must  be  set  aside  on 
the  point  reserved,  and  leave  given  to  the  plaintifls  to  amend 
their  dedaiation. 


SXTTDAH,  ET  AL.  V.  BsAlS,  FoBSTIHS,  WeLLSS,  ST  AL. 

A  creditor^i  bill  ia  BWtainable  in  the  conrte  of  the  United  States  under  the  mode 
of  proceedings,  m  aiithorixed  in  chancery  by  State  atatutee. 

And  in  this  fi>rm,  property  ftaadulently  conveyed,  or  chocea  in  aedon,  may  be 
Mdgected  to  the  payment  of  judgments. 

The  surrender  and  canoelladon  of «  deed,  does  not  reinyest  the  title  in  the 
grantor* 

The  return  of  the  eiecutions  on  the  judgment  miflia  ftono,  is  sufficient,  without 
stating  that  search  was  made  for  property  by  the  officer. 

The  ezecutiona  were  returned  before  the  return  day,  but  the  bill  was  not  filed 
imtil  afterwards. 

On  a  bill  in  dumcory,  the  enora  of  a  oourt  of  law  can  not  be  corrected. 

A  oourt  of  law  giTes  reliaf  on  terms  which  a  court  of  equity  can  not  impose. 

The  demurrer  being  overruled,  and  the  other  defendants  foiling  to  answer,  the 
bill  as  to  them  may  be  taken  aa  eonteased. 

Mr.  Seam/am  for  complainants. 
Mr.  ToEboU  for  respondents. 

OPINION  OF  THB  OOUBT. 

Tms  is  a  creditor's  bill,  which  represents  that  at  October 
Term,  1839,  a  jndgment  was  obtained  by  the  complainants 
against  F.  and  A.  Seals,  for  twdve  hundred  and  sixty  dollars. 
That  several  executions  issued  on  the  judgment,  seyeral  of 
which  were  returned  nvHa  bona;  and  that  on  the  26th  August 
1840,  by  virtue  of  another  execution,  a  levy  was  made  on 
lots  6,  6,  7,  and  8,  in  the  eastern  division  of  Schoolcraft,  and 
also  on  other  lands.    That  the  judgment  debtors  have  choses 
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in  action,  equitable  intereBtB,  etc.,  which  the  bill  seeb  to 
reach,  to  satisfy  the  judgment.  ^ 

And  the  bill  alleges  that  the  defendants  at  law,  on  or  about 
the  18th  of  May,  1841,  assigned  a  laige  amount  of  effects  and 
choses  in  action  to  Welles,  the  defendant,  which  it  prays  may 
be  made  subject  to  the  judgment.  That  lots  6,  6  and  7  were 
owned  by  Grant,  who  sold  them  to  the  defendants  in  the  judg* 
ment  in  July,  1889,  for  which  they  paid  him  fifteen  hun- 
dred  dollars.  A  deed  was  made  for  the  lots  by  Franks,  in 
whom  was  vested  the  legal  title ;  but  this  deed  was  never 
recorded.  That  the  defendants  entered  into  possession  of  the 
lots,  made  valuable  improvements  thereon,  and  are  still  in 
posBeseion  of  tbem.  That  lot  No.  8,  being  owned  by  Welles, 
was  sold  by  him  to  A.  Seals,  and  he  received  the  purchase 
money.  That  A.  Seals  sold  the  lot  to  the  defendants  in  the 
judgment,  and  directed  Welles  to  convey  it  to  ibem.  That 
this  bill  was  filed  September  3d,  1889,  and  that  on  the  7th  of 
October  following,  F.  and  A.  Seals  sold  their  house  and  their 
store  of  goods,  to  Eimberly,  one  of  the  defendants.  That  on 
the  same  day,  F.  and  A.  Seals  gave  up  to  Franks,  to  be  can- 
celed, their  deed  of  said  lots  5,  6  and  ?*,  and  procured  a  deed 
for  the  same  to  be  made  to  A.  Foisythe,  without  considera- 
tion ;  and  also,  at  the  same  time,  procured  a  deed  to  be  made 
from  Welles  to  Foisythe,  for  lot  No.  8.  These  conveyances, 
the  bin  charges,  were  made  to  delay  and  defraud  the  plaintiffi. 
That  Forsythe  waa  the  father-in-law  of  A.  Seals,  and  that  he 
had  notice  of  the  facts  allied. 

WeUes  demurred  to  the  bill,  and  FonQTthe  answered,  ad- 
mitting many  of  the  allegations  of  Ihe  bill,  but  denying  tiiat 
Ihe  conveyances  were  made  to  him  without  consideration.  On 
the  contrary,  he  says  that  A.  Seals  ow^  him  9618,  and  that 
the  lots  were  sold  in  discharge  of  that  debt ;  and  that  he  had 
become  security  for  A.  Seals  to  the  amount  of  twelve  hundred 
dollars,  e^. 

The  deed  from  Franks  to  F.  and  A.  Seals,  vested  the  title 
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to  the  lots  in  them,  which  oonld  not  be  diYMtod  hj  the  enr- 
rendering  and  canceUation  of  that  deed,  and  a  ccmyeyanoe  at 
the  propeity  to  Fonythe. 

A  soirendering  ai:d  eancding  of  a  lease  for  a  term  of  yean, 
ia  not  good  within  the  statute  of  fraods,  unless  it  be  hy  deed 
or  note  In  writing,  signed  bj  the  party.  Sarriion  y.  Otfien^ 

I  Atii.,  530 ;  Bevised  Stat.  Mich.,  367.  Oanoeling  and  des- 
troying a  lease,  by  the  agreement  of  the  parties,  will  not 
operate  to  divest  the  interest  of  the  lessee.    Bawan  v.  LUde^ 

II  Wend.,  616.  The  same  principle  applies  to  a  deed  in  fee 
simple.  LewUy.  Payne^  8  Crowen^  71;  •/odbony.  QatriiMfty 
8  John.  888. 

Hie  conveyance  to  Fofsythe  was  dearly  fraodnlent  and 
Toid.  This  is  shown  by  the  time  and  the  circamstances  which 
attended  that  conveyance.  The  surrender  of  the  deed  of 
Franks  by  the  Beals,  is  a  fact  which  gives  a  strong  presuap* 
tion  of  fintnd  to  the  transaction ;  and  when  to  this  is  added 
the  fiicts  that  this  bill  was  then  pending,  the  judgment  having 
been  previonsiy  obtained,  the  embarrassment  of  the  Beals^ 
isiid  the  adnutted  fiict  that  this  was  the  onfy  property  of  the 
d^endants  Beals  which  coudd  be  reached  by  execation^  wodd 
seem  to  leave  no  doubt  tiiat  the  conveyance  was  made  to  pre- 
vent the  satisfiietion  of  the  jndgmenL 

In  the  case  of  JS&rrtfon  v.  SoutlgatSy  1  Ath.,  688,  where 
a  conveyance  of  land  for  the  nominal  consideiation  of  £1,800^ 
only  £100  being  paid  down,  and  the  bond  of  the  porchaaer 
given  for  the  balance,  without  mortgage  or  other  secority, 
was  held  by  Lord  Hardwicke  as  merely  coloraUe  and  fraad- 
ulent. 

By  his  drararrer,  Welles  admits  that  he  has  taken  the  effiecta 
of  the  Beats  from  the  jn^ment  debtors,  as  alleged  in  thebilL 
From  the  flUng  of  the  bill,  a  specific  lien  attached  to  theae 
eflfects ;  and  in  the  hands  of  Welles,  they  must  be  considered 
subject  to  the  complainant's  demand.  8  Paige,  568,  366 ;  4 
Paige,  43  and  48;  and  5  John.  Ok.  Bep.  380. 
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The  doable  iqpeet  of  the  bill  ia  not  objectionable ;  and  the 
iflsoing  of  a  second  and  third  execntion  does  not  operate 
agftjpftt  the  right  of  the  complainant  to  file  it.  Storm  ▼• 
Badf^r^  8  Paige,  180;  OlwitY.  Dam$y  Hanington'a  Bep. 

The  averments  in  relation  to  the  return  of  the  executions, 
are  sufficient  to  sustain  the  bill.  It  is  not  necessaiy  to  ayer 
that  the  maTshal  searched  for  property.  He  returns  that  he 
oonld  find  no  property,  under  his  official  sanction ;  and  that 
is  all  that  the  law  requires. 

Before  the  return  day,  the  exieeotioa  iras  retorned ;  botthe 
bill  waa  not  filed  until  after  that  day;  and  this  ia  auffidenL 
Beviaed  Statotea,  481,  see.  8;  8  Paige, 470.  An  objectiM 
ia  made  to  the  regularity  of  the  judgment ;  but  thia  can  only 
be  decided  by  a  court  of  law.  It  ia  not  the  prorinoe  of  a 
oomt  of  ckaaceiy  on  a  creditor's  bill,  to  conrect  tfie  eirora  of 
a  legal  prooedura.  in  SAcHmUnls  v.  Wheeler,  2  John.  Qi. 
Sep.,  879  and  380,  Ohaacellar  Kent  says,  ^^that  acourt  oi 
chancery  has  no  juriadiotion  over  the  question  of  irregularily 
in  a  judgment  at  law."  A  court  of  law  gxanta  relief  on  terma 
which  a  court  of  equity  cannot  impose* 

Qa  the  hearing,  it  ia  proper  to  produce  in  e^enoe  the 
record  of  the  judgments  and  executions  set  fixrtti  in  the  bUL 
A  part  cf  the  bill  may  be  taken  aa  confaaaed,  and  a  final 
decree  entered.    8  Paige,  698-4. 

Upon  the  whole,  the  demurrer  of  the  defendant  Welles  to 
tbe^,  is  oveiraled,  and  the  lale  of  the  property  ia  ordered 
in  aaliafiietioin  of  the  judgment. 


KoMAS  "W.  Oloott  V,  Ausmr  E.  Wnro. 


Aj»raMdtopinp«W8htritog«idirfth^glt«di>tei>^^ 

The  eom2>laiDuit  and  defendant  entered  into  a  partneiahip  to  bay  and  aell  landa, 
Aecmnplaimnt  to ftuinahAe  capital,  tedeieiidaat  to  bur;  and  after  iIm  aloae  ef 
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tha  bOBineaB,  the  money  paid  by  eomplainant,  aad  llie  Intentt  tfaefeoiit  to  be  fixet 
paid  out  of  the  proceeds,  and  the  residue  to  be  divided  as  profits.  . 

If  a  loss  should  be  incurred,  they  were  to  bear  it  eqioally. 

Under  this  contract « laige  tract  of  land  was  purchased.  The  )and  deteriorated 
in  Talue ;  it  wae  oonTeyed  to  the  complainant,  but  on  a  bill,  the  oovt  oidered  die 
land  to  be  sold,  the  loss  to  be  borne  equally  by  the  parties* 

x 

Mr.  BachuB  for  complainant. 
Messrs.  Jay  and  Porter  for  defendant. 

OPINION  OP  THE  COUBT. 

It  appears  from  the  facts  in  this  case,  that  the  complainant ' 
and  defendant  entered  into  an  agreement  to  pnrdiaBe  real 
estate,  the  complainant  to  advance  the  money,  and  each  to 
share  equally  in  the  profits,  after  dedncting  Uie  price  paid^ 
and  interest.  In  the  month  of  March,  1836,  the  defendant 
purchased  a  tract  of  land,  described  in  the  bill,  for  $4,360^ 
the  title  for  which  was  taken  in  the  name  of  the  defendant, 
although  he  drew  a  draft  on  the  complainant  for  that  sun, 
which  was  paid  by  him.  This  pnichase  was  made  in  pnna- 
ance  of  the  agreement.  The  partnership  was  limited  to  five 
years,  at  the  expiration  of  which  time  tiie  business  wms  t6  be 
dosed.  And  it  was  feuirly  within  the  terms  of  th^  contract, 
that  the  sales  of  real  estate  purchased  should  be  mlide  when 
a  good  profit  coold  be  realized,  or  other  circnmstanoeB  ren- 
dered a  sale  proper.  The  above  tract,  however,  remained 
on  hand,  and  greatly  deteriorated  in  value,  with  the  general 
fisdl  in  the  value  of  real  property  in  the  country  at  the  time. 

The  complainant  alleges  that  he  repeatedly  uiged  the  aale 
of  the  premises.  At  length,  in  April,  1889,  the  defendant 
conveyed  the  premises  to  the  complainant ;  and  the  question 
is,  whether  such  a  conveyance  shall  dischaige  him  from  the 
obligations  of  his  partnership. 

Under  the  circumstances,  we  think  it  was  proper  to  ask  die 
aid  of  a  court  of  chanceiy  to  adjust  this  matter.  With  the 
consent  of  both  parties,  the  premises  might  have  been  sold, 
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and  the  amount  of  the  sale  being  compared  with  the  purchase 
money  and  interest,  would  show  the  profit  or  loss.  Bnt  with- 
out such  consent,  the  only  r^nlar  ,and  safe  conrse  for  the 
complainant  to  take,  was  to  file  a  bill,  and  ask  for  a  sale  of 
the  land,  under  the  direction  of  a  oonrt  of  chanoeiy. 

No  difficulty  is  perceived  in  giving  a  construction  to  this 
contract  of  partaership.  The  complainant  was  to  fiuni^  the 
cUpital,  and  die  defendant  was  to  perform  the  labor ;  and  they 
were  to  participate  equally  in  the  profits.  But  Uttle  labor 
was  required  firom  the  defendant  in  making  the  purchases 
contemplated.  Where  persons  agree  to  enter  into  a  partner- 
ship in  selling  goods  which  require  continual  labor  and  ree- 
pouBibility ,  the  capital  to  be  advanced  by  one,  and  the  labor  to 
be  performed  by  the  other,  the  use  of  the  capital  is  generally 
considered  as  an  ofEset  to  the  labor.  But  this  principle  does 
not  apply  to  the  case  under  consideration,  where  very  Utfle 
labor  is  neoessaiy.  Li  the  estimation  of  the  defendant,  at 
least,  a  laige  profit  fit)m  the  operation  was  wticipated ;  and 
that  appears  to  have  induced  the  complainant  to  advance  his 
money. 

The  oourt  will  decree  a  sale  of  the  premises,  the  master 
giving  notice,  etc.,  and  time,  ae  specified  in  the  decree.  And 
if  the  sale  shall  &I1  below  the  money,  with  interest,  advanced 
by  the  complainant,  the  difierence  constitutes  the  loss,  which 
shall  be  equally  divided  between  them.  Any  actual  expense 
incurred  by  the  defendant  in  purchasing  the  land,  to  be  al« 
knred  to  him.  K  the  land  shall  sell  for  more  than  the  pur- 
chase money  and  intarest,  and  the  actual  expense  of  the 
defendant,  on  the  sale,  the  excess  shldl  be  equally  divided 
botifeen  the  parties,  as  profit. 
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LAimoH  ler  al.  v,  Olaiuc. 

The  general  chancery  powen  oC  a  court  of  tfie  United  States,  are  deiiyed  under 
the  hwB  of  llie  United  SUteaf  and  not  ander  die  lawa  of  a  Sutd. 

ButwheittaMwtanedyitaafhtMted  by  a  State,  wfakh  may  be  appnyriala  ta 
the  exerdae  of  a  chanoeiy  jnriadiclioii,  this  oomt  irlU  gife  iciief  to  the  wode 
provided. 

On  Aifl  groond,  a  a«ditor%  bill  idll  be  aotained  to  ivach  all  thi  righto  and  cve- 
dit^  wUdi.  a  jvdipnant  dabcar  nay  barei  aJthom^  tkey  can  nat  be  readied  by 
execution^ 

And  fraudulent  conTeyances,  ibr  tfua  pnrpoie  will  be  eet  aiide. 

Hr.  jlw  «<  coon^t 

OPINION  OF  THB  OOUBT. 

THV.k  A  creditor's  bill^  irhieh  states  that  a  jtdgment  was 
obtoiiied  in  tlMi  Oinrait  Court  of  the  XTnited  QMfB  ib  this 
district,  by  the  oomplainant,  against  tilie  defendant;  aiid  an 
ezecntios  being  issoed  on  the  judgment,  was  retamed  bj  the 
marshal,  no  property,  teal  or  personal,  to  be  fonnd«  And  the 
complainant  alleges  that  the  defendant  has  equitable  intevsett, 
things  in  actkm,  and  other  property,  which  can  not  be  reached 
bj  ezeootioii ;  and  that  he  has  also  debts  due  to  Um  from 
persons  unknown,  eto«  They  therefinre  ask  a  discovwy,  stc., 
and  relief 

The  defendant  demnn  to  so  much  of  tiie  bill  aa  seeks  dis- 
covexy  and  relief,  touching  tiie  equitable  interests  and  rights 
of  the  defendant,  and  to  any  other  part  of  the  bill  -^vHiicb 
prays  that  the  judgment  may  be  satisfied  out  of  them. 

The  creditor's  bill  is  authorised  by  a  statute  of  this  State. 
No  State  court  can  increase  or  diminish  the  jurisdiction  of  the 
courts  of  the  United  States,  sitting  in  chancery.  They  derive 
their  jurisdiction  in  this  respect  under  the  acts  of  Oongress, 
and  it  is  exercised  in  the  same  manner  in  tlie  States,  whether 
the  courts  of  those  States  have  courts  of  chanoeiy  or  not. 
But  where  a  new  mode  of  procedure  is  autliorized  by  a  State, 
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whidi  is  apprapriate  to  clumeery  poweift,  idief will  be  gifoa, 
in  the  mode  provided,  by  the  eoorts  of  the  United  Stafeee. 
On  flde  prineiple,  this  Court  will  sustain  a  bOl^  under  the 
creditcw's  act  of  this  State,  whidi  shall  reach  every  descaip- 
ti(»  of  taterest  that  the  defendant  may  Have,  and  wldeh  can 
not  be  effected  by  an  execution. 

Thia  jurisdiction  is  appropriate  to  chanoexy,  and  may  be 
exercised  whore  there  is  no  special  statute.  Similar  relief  is 
given  inEngland.  iVemon^SdS;  1  P.  Williams,  446 ;  S 
IXokens,  67S ;  Ambler,  79, 465 ;  20  John.  668 ;  2  John.  Oh. 
988,290;  4 lb.  671. 

But  these  statutes  in  behalf  of  creditors  adopt  xogulations 
which  facaitate  the  progress  of  a  cause,  and  the  attainment  of 
eqmtable  relief.  It  is,  therefore,  judicious  for  the  courts  of  the 
United  Slates  to  avail  themselves  of  lliese  provisions,  which 
ecnduoe  to  the  attainment  of  justice. 

The  denmrrer  k  overruled,  and  the  defendant  is  nqoini. 
to  answer. 


B^OBTSOK  MMD  WaBD  V.  QaBXLL. 

Ckaacery  will  decree  a  specific  ezecutioa  of  a  contract,  equally  in  behalf  of  the 
ycjnAot  as  in  Dehatf  of  toe  Yennee. 

filitia  eany  mlto  afieec  •  ooMraet,  iImm  moat  ba  nMtaalltf., 

When  only  a  part  of  the  vendors  ware  boaad  lor  a  titla»tbBra  ia  a  want  of  nnui- 
ality,  and  a  specific  ezecatioD  will  not  be  decreed. 

A  deed  ef  general  warranty  may  be  good,  althooi^  it  may  not  contain,  ttclnd- 
cally,  the  fifo  eoveoaBlB,  which  aoieh  an  insirimient  naaafiy  oonli^ 

A  reaaoDable  time  only,  can  be  allowed  to  a  Tondor  to  execute  hia  part  of  the 
esntract. 

Kr.  Bates  lor  complainants. 
Mr.  Stm)&t%e  for  respondents. 

OPINION  OF  THE  OOUBT. 

This  is  a  bUl  fbr  the  specific  execution  of  a  oonti!Bct  by  the 
-nuifft.    It  states  that  Branson  made  an  agreement  for 
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hinmelf)  and  as  agent  for  Ward,  and  by  virtue  of  anthoritjr 
derived  from  him,  to  sell  to  the  defendant  one  hundred  toA 
fifty  acres  of  land  in  Michigan,  which  is  particularly  described, 
for  the  consideration  of  eight  hundred  dollars.  And  the  bill 
avers  that  the  land  is  still  worth  that  sum.  This  agreement 
was  made  on  the  llth  day  of  June,  1840.  That  Bronson 
retomed  to  New  York,  the  place  of  his  residence,  and  also 
the  residence  of  Ward,  and  that  about  the  28th  of  July  exe- 
cuted a  deed,  which  was  acknowledged  on  the  11th  of  August 
ensuing.  On  the  26th  of  July,  of  the  same  year,,  they  pre- 
pared a  bond  and  mortgage  on  Ae  land,  to  secure  the  purchase 
money.  On  the  24ih  of  August  they  inclosed  the  deed,  bond 
and  mortgage,  to  one  Walter  Clark,  of  Michigan,  which  was 
delivered  to  H.  H.  Oomstock,  then  in  New  York,  but  a  resi- 
dent of  Michigan,  and  which  was  to  be  delivered  to  said  Gfauk, 
on  his  return,  which  he  promised  to  do.  But  the  package 
was  not  delivered.  On  the  22d  of  November,  1840,  Walter 
dark,  as  agent  of  the  complainant,  tendered  the  deed,  and 
required  the  bond  and  mortgage  to  be  executed. 

To  this  bill  the  defendant  filed  a  general  demurrer. 

The  demurrer  admits  the  facts  stated  in  the  bill,  and  on 
those  facts  the  question  raised  must  be  determined. 

That  a  court  of  chanceiy  will  decree  a  specific  execution  of 
a  contract  in  behalf  of  the  vendor  as  well  as  in  behalf  of  the 
purchaser,  will  not  be  questioned.  But  it  must  appear,  to 
authorize  such  a  decree,  that  the  contract  has  been  fiiir,  mu- 
tual, and  that  he  has  ofifered  to  convey  at  least  within  a  rea- 
sonable time.  On  the  demurrer  the  defendant  can  not  rely 
on  any  change  in  the  value  of  the  property,  or  hardship 
against  the  fulfillment  of  the  contract.  He  can  set  up  nothing 
that  does  not  appear  upon  the  fiace  of  the  bill,  which  is  only 
the  lapse  of  time  for  a  few  months,  which  the  complainants 
allege  is  reasonably  accounted  for  and  covered  by  an  aver- 
ment in  the  bill  that  the  land  had  not  deteriorated  in  value. 
Under  these  circumstances,  the  court  will  overrule  the  demur- 
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xer,  and  require  the  defendant  to  answer.  In  this  mode  we 
can  better  reach  the  equity  of  the  caae. 

An  answer  being  filed,  the  cause  came  again  before  the 
eonrt. 

It  is  objected,  that  there  was  no  mntoalily  in  the  contract 
of  purchase,  as  Bronson  did  not  name  his  partner,  Ward. 
On  reading  the  agre^nent,  it  is  obvions  that  the  defendant 
mnst  hare  considered  himself  as  dealing  only  with  Bronson, 
and  that  he  was  the  sole  owner  of  the  land.  There  is  no 
all^;ation  in  the  biU,  that  the  interest  of  Ward  in  the  prem- 
ises  was  made  known  to  the  defendant.  There  was  nothing 
on  the  &ce  of  the  agreement  which  conid  give  the  defendant 
a  daim  against  Ward,  for  his  interest  in  the  land.  There  was 
then  a  want  of  mutuality  in  the  contract,  and  this  is  essential 
to  a  decree  for  a  specific  execution  of  the  contract.  Benedict 
▼-  ZyncAy  1  John.  Oh.  870;  Parkhurst  v.  Van  CorUamd^ 
S  Ibid,  283;  Oemum  t.  Marchvr^  6  Paige,  288. 

By  the  agreement,  a  warranty  deed  was  to  be  given ;  and  it 
is  objected  that  this  deed  does  not  come  strictly  within  that 
description. 

The  old  doctrine  of  warranty,  lineally  and  collaterally, 
haying  in  a  great  degree  grown  out  of  use,  the  inquiry  may 
be  made,  what  is  the  import  of  the  terms  warranty  deed! 
Chancellor  Kent,  4  Oom.  471,  says  that  ^^the  usual  covenants 
in  a  deed  are  five.  1.  That  the  grantor  is  lawfully  seised; 
3.  That  he  has  good  right  to  convey ;  8.  That  the  land  is  free 
from  incumbrance ;  4.  That  the  grantee  shall  quietly  enjoy ; 
5.  That  the  grantor  will  warrant  and  defend  the  title  against 
all  lawful  claims."  And  it  is  argued  that  the  deed  tendered 
contains  but  one  of  these  covenants — ^^  that  of  quiet  e^joy* 
ment^^the  least  valuable  of  all  those  enumerated,  because  it 
is  not  broken  until  there  M  an  actual  eviction.  There  may  be 
an  outstanding  title;  there  may  be  a  cloud  of  incumbrances, 
which  would  prevent  the  sale  of  the  land,  and  yet  be  no  breach 
of  the  covenant.    The  same  objection  applies  to  a  covenant  of 
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wmatjkiy.  In  eitber  case,  «n  actual  onater  or  eTictton  ia 
neceaaaiy  to  oonatitate  a  breach. 

We  aie  not  prepared  to  aay  timt  a  contract  to  «mrej  bj  a 
general  warranty  deed  would  not  be  good,  if  any  one  of  tbe 
ooTena&tB  named  by  Chancellor  Kent  ahonld  be  (unitted. 

It  k  aiao  objeoted,  tliat  the  deed  tmdered  is  not  properly 
executed  and  acknowledged*  A  deed  to  be  recorded  in 
Miehigan,  when  executed  in  a  foreign  state  or  teEritovy,  must 
ha^e  attached  to  it  the  certificate  of  flie  prcqper  coimly  derk^ 
diat  it  is  executed  according  to  the  laws  of  such  state  or  teni* 
tory.  To  Uiis  deed  no  snch  certificate  is  attached.  Law  of 
Midngan,  1840,  p.  166,  sec.  3. 

There  is  another  objection  to  the  deed,  tliat  the  admowl* 
edgmeat  of  the  wift  of  Brons^i  was  not  stricdy  in  accordance 
with  Hie  requirements  of  the  statote. 

The  4Ai  section  provides  that  tiie  certificate  of  acknowledg- 
ment must  state  that  the  wife  acknowledged  that  she  executed 
the  deed  without  ilbar  or  compulsion  of  her  husband,  cr  any 
one  else.  The  latter  words  are  omitted  in  tiie  adoiowladg- 
ment. 

It  is  a  well  settled  prindple  that  a  married  woman  can 
make  a  valid  conveyance  only,  in  the  mode  required  by  stat- 
ute. The  words  omitted  can  not  be  considered  as  suxplmage. 
They  are  the  worlds  used  in  the  statute,  and  we  can  readily 
see  that  they  were  intended  to  secure,  by  great  caution,  the 
voluntary  action  of  a  tdme  covert,  in  relinquishing  her  right 
to  real  estate.  And  it  is  not  for  die  court  to  say  that  the 
legislature  have  made  an  unneoessaiy  provision.  Upon  the 
whde,  we  think  that  the  complainants  are  not  entided  to  a 
specific  execution  of  the  contract.  And  in  coming  to  this 
condusion,  we  rdy  chiefly  on  the  fiu^t,  that  there  was  a  want 
of  mutuality  in  the  contract,  which  the  complainants  ask  the 
court  to  cany  into  effect 

The  bill  must  be  dismissed,  at  the  costs  of  the  conqoiainant. 
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An  ktoktiauil  ottin&OB  to  pbee  a  put  of  hio  prap^rtf  on  n  •Aodrio,  In  an 
ofplMBlipn  mte  Iho  faonknii  pel,  wbaA  ba  fWfm  to,  u  .aoKToming  a  inio 
aceoaitf  oi  aU  hb  a(bcC»»  ia  pegvy,  wider  the  act  of  CongnH. 

A  depaty  clerk,  being  aatlioriaed  to  act,  the  same  aa  the  principal,  has  a  right  to 
admiiiiator  oalhe  inbankropH^. 

Bach  oadw  are  iwiiiaiiii  to  be  adminlrtiiad  in  the  pfeaiwe  of  ^  court,  and  by 
▼vtua  of  it!  antboii^. 

The  act  of  1825,  in  relation  to  peijury,  being  a  general  law,  appttea  to  aU  enb- 
It  aaaea  vfaiah  oome  within  it 


Mr.  Baies^  DiBtriet  Attorney,  for  plaintiff. 
Mr.  T^EfufyJbd  for  defendant 

opmov  ow  IBB  ooun*. 

Tbib  i«  an  indietment  for  peijoiy,  under  tlie  Ist  and  7th 
sectioma  of  tha  baniropt  law.  l^e  act  of  CongreaSi  Gordon's 
Digeet,  7d7|  aiakeg  &ls6  gweariog  peijnry. 

The  indictment  ehaigea  that  d^e  defendant,  in  applying  for 
the  benefit  of  the  batibnpt  law,  in  the  Bohednle  attached  to 
his  petMiim ,  did  not  state  all  hiB  property,  as  the  law  requires. 

That  he  had  a  right,  or  credit,  i^gainst  one  King,  of  one 
hundred  dollars,  which  was  not  retomed. 

That  a  debt  due  fixnn  Benjamin  King  of  two  hundred  dol- 
lars, was  not  induded. 

That  he  had  other  rights  and  credits  against  King,  which 
ware  not  placed  xtpon  the  schedule. 

The  defendant's  counsel  filed  a  demurrer  to  the  indictment, 
fcr  ^^  tiie  reason  that  the  act  of  1825  does  not  govern  cases  of 
&lse  swearing  under  acts  passed  subsequent  to  that  act ;  and 
that  the  petition  was  sworn  to  before  a  deputy  derk,  Qeoige 
6.  Bull,  who  was  not  authorized  to  administer  the  oath. 

The  act  of  1825  is  an  act  defining  the  crime  of  perjury 
generally;  and  it  is  not  confined  in  its  operations  to  acts 
passed  anterior  to  that  time,  but  is  applicable  to  false  swear- 
ing under  the  bankrupt  law,  as  well  as  in  other  cases. 
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The  bankrapt  law  must  be  constraed  wiih  the  act  of  1825, 
as  in  jpan  materia.  Under  the  proceedings  in  banktnptqr, 
the  &l8e  swearing  chai^ged  must  be  considered  as  having  been 
done  in  court.  The  bankrapt  court  was  always  open.  Swear- 
ing to  the  petition  was  a  proceeding  in  court,  witiiin  tiie  law, 
and  if  fiedse,  subjects  the  petitioner  to  punishment  as  for  per- 
jury. An  afBidavit  to  hold  to  bail,  is  a  proceeding  in  court, 
if  the  oath  be  administered  in  the  presence  of  the  court,  or 
under  its  requirements.  7  Term  Bep.  815 ;  2  Ohitt.  Gr.  law, 
312 ;  Boscoe's  Or.  Ev.  768. 

But  it  is  contended  that  the  deputy  derk  had  no  author- 
ity to  administer  the  oath.  This  position  is  laid  down  too 
broadly.  Admit  that  Ball,  as  deputy  clerk,  had  no  authority 
to  swear  the  defendant  to  the  truth  of  his  petition ;  yet  it 
Will  scarcely  be  contended  that  he  had  not  the  power  to  do 
80  in  the  presence  of  the  court,  and  by  its  express  order. 

There  is  another  yiew  of  this  case  which  is  equally  con- 
dusire.  The  bankrupt  court  ordered  on  the  16th  of  January, 
1843,  that  "during  the  absence  of  the  clerk,  his  deputy  may 
receive  and  file  petitions,  administer  the  oath  to  petitioners, 
uid  p^orm  all  the  duties  required  of  the  derk  of  this 
court." 

The  word  deputy,  here,  is  used  as  descriptive.  The  power 
to  act  is  derived  fix>m  the  court.  We  think  tliat  the  power  to 
administer  tiie  oath  to  the  petitioner  was  undoubted ;  and  also 
that  the  peijury  is  well  assigned,  if  proved  by  the  evidence. 

The  demurrer  is  overruled. 

At  the  same  term,  on  the  traverse  of  the  indictment,  the 
defendant  was  acquitted  by  the  jury. 


HnxiABD  V.  Bbevoobt. 

A  want  of  an  avenaent  of  cituanahip  if  not  made  in  a  bi]l  or  declaration,  or 
when  it  ii  hUmHj  aUeged,  it  ahouldbe  taken  advantage  of  by  pleading. 
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UnkM  mefa  tnaTwnMnt  be  oontnMlieied,  it  need  not  be  prated  on  tfa»  trial  et 
himring 
Where  the  exeeptiaii  is  taken,  the  coort  will  pennit  an  amendment. 

MesBiB.  Btmiaw  and  Loehwood  for  the  plaintifil 
MesBis  T^nJy^  and  .5amn^^(m  for  the  defendant. 

OPINION  OF  THS  OOUBT. 

This  is  a  bill  in  chancery,  to  which  a  demnrrer  is  filed,  on 
the  ground  that  there  is  no  positiye  averment  in  the  bill  that 
the  plaintiff  is  a  citizen  of  the  State  of  Ohio. 

The  ayerment  of  citizenship,  it  is  contended,  mnst  be  dear 
and  positiye,  as  on  that  depends  the  jurisdiction  of  the  conrt« 
6  Wheat.  119.  K  this  ayerment  be  doubtftd,  it  can  not  be 
held  enfficient.  K  the  ayerment  be  a  mere  residence,  and  not 
a  citizenship,  it  will  not  be  within  the  law.  But  this  ayer- 
ment need  neyer  be  proved,  unless  it  be  denied  in  the  plea 
and  answer.  If  the  citizenship  be  improperly  or  fidselj  al- 
lied, the  defendant  must  reply  to  it  if  he  wish  to  controy^ 
the  &ct  ayeired. 

At  one  time,  it  was  held  by  a  circuit  court  of  the  United 
States  that  the  fiict  of  citizenship  must  be  proved  on  the 
general  issue,  but  this  has  long  since  been  overruled,  and  the 
law  is  now  setHed  as  above  stated. 

The  court  will  permit  an  amendment,  as  a  matter  of  course, 
of  a  defect  of  the  kind  alleged ;  but  in  the  present  bill,  we 
think  the  averment  is  certain,  and  within  the  law. 

The  demurrer  is  overruled. 


Ohabos  H.  Oa32boll  v.  Pebbt  et  al. 

Laade  pnrdiaaed  of  the  United  Slates  and  paid  fer,  tiioiigli  not  patented,  may  be 
taxed  bj  a  State. 

Property  of  ereiy  description,  under  the  jurisdiction  of  a  State,  is  subject  to 
tazaiioii. 
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Stock  of  the  United  States  is  not  taxable,  as  to  tax  it  would  be  a  tax  on  tfa*  steaaw 
of  the  gorernBMnl. 

The  judiciary  of  the  federal  goremment  can  not,  it  would  seem,  exerase  a  leri* 
aory  jnrisdictiaa  over  te  Stale  offiosii»  in  the  parforauuioe  of  diair  doty. 

But,  if  their  acts  be  Ulegal,  there  is  a  remedy  in  the  oouts  of  the  Union,  as  weD 
as  in  ooorts  of  the  State. 

The  judiciary,  in  the  inyestigation  of  tax  titles,  can  always  exeidse  the  neces- 
sary power  to  procore  the  reeoids  of  te  State,  or  certified  copies  therefrom,  to  show 
the  prooeedincs  in  the  sale  of  land  for  taxes. 


Hr.  Homejfn  far  comploinantB. 

Messrs.  Wing^  McCleUand  md  £a4^bu8  {or  i^'mda^^ 

OPOnOK  OF  THB  OOUBT. 

This  is  an  application  for  an  iigimetion,  to  restaraia  thf 
treasurer  of  the  county  of  Monroe,  in  this  state,  from  granV 
iag  deeds  or  other  oonyejAOces  of  Uie  real  estate  and  premiaes 
described  in  the  lall,  belonging  to  tbe  complainant,  sold  by 
the  de£andant,  Feny,  as  treasnrer  of  said  connty ,  for  the  taxes 
of  the  year  18S7,  on  the  ground— 

1st.  That  the  fee  simple  in  the  lands  described  in  the  bill 
was,  at  the  time  of  the  afiseaament  of  said  taxes,  for  the  year 
1897,  in  the  Unit^  States,  and  not  sulgeot  to  taxation. 

Sd.  That  the  proceedings  of  the  respective  officers  maiUng 
said  assessment  were  irregular,  deftctive,  oppressive  and 
void. 

8d.  That  the  said  treasurer  denied  to  the  complainsnt's 
agent  and  attorney,  acoese  to  the  books  and  proceedings  ef 
said  officers,  showing  the  manner  in  which  the  assessments 
were  made. 

It  is  admitted,  as  insisted  on  by  the  complainant,  that  courts 
of  equity  will,  in  many  cases,  exercise  a  concurrent  jurisdic- 
tion with  courts  of  law;  although  such  courts  may  adopt 
equitable  principles.  8  Wheat.  681;  2  Swanston,  680;  16 
Peters,  283;  6  Peters'  Oon.  Bep.  769,  75^* 

A  court  of  chanceiy  has  jurisdiction  to  set  aside  a  convey '• 
ance  which  is  a  doud  upon  the  complainant's  title;  and  may 
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•lao  infteipofle  to  pierent  tiie  ff^fing  of  a  conTayatice,  tmder 
the  pretense  of  right,  whi(^  voQld  operate  to  eoabarraei  tiie 
title  to  led  estate.  SPaige,  601;  9  Ibid,  28S;  2  Stoij's  £q. 
8  to  17;  17  Yer.  MS.  And  the  ptindple  is  also  admitted, 
that  chancery  niay  interpose  by  injimotlon  to  pseveirt  an  irre* 
mediaUe  injuy  to  real  estate,  llus  does  not  mean  a  mis- 
chief ip^hich  shall  destroy  its  value;  but  one  which  diall 
matmally  affect  its  valiie  or  use,  and  which,  idien  done,  can 
not  be  repaired  by  an  action  for  damages.  8  Ohio  Bqports, 
SurH€i  Y.  The  (hrparaUofi qf  Oineinnatiy  87;  17  Yev.  110; 
6  John,  Ch.  497;  6  Paige's  Bep.  88. 

But  what  is  the  gronnd  on  which  this  application  for  an 
inloDction  is  foimded  t  ^ 

It  is  assumed,  that  at  the  time  tbe  land  was  assessed  for 
taxation,  the  foe  was  in  the  United  States,  and  that,  conse- 
qsMtlj,  it  was  not  liable  to  tazatimi.  This  position  can  not 
be  sdinitted.  It  imposes  a  lindtation  on  State  powar,  whidi 
does  not  come  within  the  delegated  powers  of  the  Federal 
fioYenment^  In  the  admission  of  sev^al  of  the  weston 
States  into  liie  TTnico,  a  compact  was  entered  into,  that  tike 
hnds  sold  by  the  United  States,  within  sach  States,  should 
not  be  ta:sed  nntil  after  the  expiration  of  five  yeairs  fiom  the 
time  of  the  sale.  But  no  sudi  conq>act  is  4ipplicable  to  the 
case  before  us.  The  qncstion  arjses  on  the  point,  wheth^  a 
State  has  power  to  tax  land,  after  it  has  been  purchased  and 
paid  for  by  its  cUuens,  bei5»e  tiie  emanation  of  the  patent 
from  the  General  QoYennMvL 

To  say  that  this  has  been  done  by  peihaps  all  the  western 
States,  in  which  such  lands  have  been  sitoated,  wonld  not  be 
eoadnsiye,  bnt  it  wonld  afibid  strong  eyidence  of  what  the 
law  is.  The  taxing  power  of  a  State  may  reach  eveiything 
within  a  State,  which  can  be  denominated  piopeiiy.  It  may 
be  madetoemtwaoe  all  equitable  credits,  of  whaterer  descrip- 
tion they  may  be.    No  State,  however,  can  tax  the  stock  of 
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the  United  States,  held  bj  its  cifusens,  as  thai  would  tax  the 
means  of  the  General  Qoyemment. 

In  the  Yirginia  military  lands  in  Ohio,  lying  between  the 
Scioto  and  little  Miami  rivers,  the  State  has  nniformij  taxed 
entries  and  smreys,  before  the  patent  was  issued.  And  the 
same  thing  has  been  done  of  lands  purchased  under  the  acts 
of  Congress. 

The  act  of  Michigan  anthorizes  a  tax  on  land  not  patented, 
where  it  has  been  entered  and  paid  for.  As  evidence  of  this, 
the  land  offices  were  required  to  be  examined,  and  a  list  made, 
by  the  assessor,  of  land  sold.  The  language  <^  the  act  is 
general,  and  embraces  such  land.  In  law,  land  purdiased 
and  paid  for,  is  considered  as  real  estate,  and  descends  to  the 
heirs,  and  not  to  Ate  executors  and  adminiBtrators. 

The  principle  contended  for  by  the  complainant,  would 
materiaUy  affect  the  revenue  of  the  State  of  Mich^an.  From 
the  large  amount  of  land  sales,  the  patents  are  some  ytdan 
behind  the  sales;  and  if  the  land  sold,  could  not  be  taxed 
until  the  title  issued,  it  would  postpone  a  considerable  portion 
of  the  revenue  of  the  State,  while  die  owner  of  llie  land  is  in 
possession  of  it,  and  exercising  his  rights  over  it. 

There  is  also  an  insuperable  objection  to  the  reviaion  by 
this  court,  in  this  form,  of  the  irregularities  of  the  State  offi* 
ceiB  complained  of.  If  the  State  had  no  jurisdiction,  as  in 
the  case  of  The  Batik  of  the  United  Statee  v.  O^ftom, 
9  Wheaton,  738,  this  court  might  interpose.  But  in  this 
case  the  court  think  the  right  of  the  State  to  tax  the  land  is 
dear,  and  the  question  is,  whether  in  such  a  case  the  federal 
courts  can  interpose  and  arrest  the  proceedings  of  the  State 
officers  in  imposing  and  collecting  its  revenue.  To  say  the 
least,  such  an  interposition  would  be  veiy  embarrassing  to 
State  action,  in  a  matter  vital  to  its  prosperity.  But,  in 
addition  to  this  consideration,  there  is  no  imperious  necessity 
which  calls  for  such  interference.    If  the  law  shall  be  disre- 
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goxded,  is  divesting  the  title  of  the  c(»nplainaiit,  the  convey- 
aace  vdll  be  held  inoperative  bj  the  State  as  weJl  as  the  fed- 
eral tribunals.  The  question  has  been  well  settled,  that  to 
convey  a  good  title  under  a  tax  sale,  the  law  most  be  com- 
plied with,  in  all  its  essential  requisites.  This,  then,  will 
^ve  an  adequate  remedy  to  the  complainant,  should  the 
iiregularities  stated,  have  occurred,  or  be  likely  to  occm*. 

And  as  to  the  third  ground  taken,  "that  the  treasurer 
refused  to  permit  an  inspection  of  the  books,  to  ascertain  how 
the  assessments  had  been  made,"  whenever  it  shall  become 
necessary  to  investigate  such  procedure  judid^y,  means  will 
be  afforded  to  bring  before  the  court  all  the  evidence  material 
in  the  case. 

Upon  the  whole,  the  bill  is  dismissed  at  the  costs  of  the 
complainant. 


Jahes  L.  Ltell  v.  Daniel  Ooodwin. 

The  mode  of  redratB  for  ft  pemm  privileged  from  isneet,  when  aneeted,  is  by 
notioa  to  the  comt  from  which  the  pnooeSB  wee  iaiiied. 

A  jodge,  privileged  from  anest,  when  about  to  eet  oat  on  hie  circuit,  is  not  liable 
to  be  eerved  with  procesi  of  anmmone. 

Mr.  McReynolds  appeared  for  plaintiff. 
Mr.  jF¥ager  for  defendant. 

OPEfaON  OF  JUDGi;  WILKIHS. 

A  writ  of  summons  having  been  issued  out  of  this  Court, 
and  served  upon  the  defendant,  the  present  motion  is  made 
by  the  defendant  ^^  That  the  writ,  and  tibte  service  thereof,  and 
all  proceedings  thereon,  be  set  aside,  quashed  and  vacated." 

The  defendant  sets  forth  in  his  affidavit  upon  which  this 
motion  is  founded,  the  following  foots,  which  are  not  contested: 

^^  That  he  is  now,  and  for  some  time  haa  been,  one  of  the 
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Justices  of  the  Snprama  Ckmrt  of  this  State.  That  a  regidar 
tena  of  said  eonrt  was,  under  the  pnmsioiis  of  the  kwa  of 
the  State,  cCMnmenoed  and  held  at  the  eit7  of  Delnrit,  on  the 
fiiBt  Tuesday  of  Janimiy  last  past,  and  which  tenn  did  BOt 
expire  until  the  27th  of  March  ensuing.  That  he,  the  defend* 
ant,  as  one  of  the  Justices  of  the  said  court,  was  in  attendance 
upon  the  said  court  during  and  throughout  the  said  term. 
That  the  court  was  in  actual  session  on  the  fth  of  March  last, 
and  was  adjourned  from  that  day  until  the  11th  of  the  santie 
month.  That  on  the  20th  day  of  the  same  month,  the  Deputy 
Marshal  of  the  United  States  &t  this  district,  came  into  the 
room  assigned  by  ^^  State  authorities  lo  the  Justioea  of  the 
Supreme  Court,  and  where  the  sessions  of  the  said  comrt  ai^ 
held;  and  while  the  defendant  and  two  other  Justices  of  said 
court  were  actually  engaged  in  the  performance  of  judicial 
duties,  and  served  upon  the  defendant,  a  writ  from  this  court, 
commanding  the  marshal  of  the  district  to  summon  the  de- 
fendant to  appear  before  this  court  on  the  first  Monday  of 
April  ensuing,  (which  was  the  7th  day  of  April,)  to  answer 
unto  the  plaintiff  in  this  cause,  in  a  plea  of  trespass  on  the 
ease,  etc.,  etc.  On  the  day  the  s«id  writ  bears  date  yie:  the 
8th  day  of  March,  the  defendant  was  ^nployed  in  the  dis* 
charge  of  his  official  duties.'^ 

By  the  provision  of  the  State  law  prescribing  the  duties  of 
the  Justices  of  the  Supreme  Court  of  the  State  of  Michigan, 
the  defendant  is  the  presiding  judge  of  the  first  judicial  cir- 
cuit of  said  State.  The  said  circuit  comprises  the  counties  of 
Wayne,  Monroe,  Macomb,  St.  Clair,  Mackinac  and  Chip- 
pewa; in  whidi  counties  (excepting  the  counties  of  Maddnac 
and  Chippewa,)  eircnit  courts  are  required  to  be  held  twicea 
year  by  the  said  presiding  judge;  the  Spring  term  of  the 
Maoomb  oinmit  required  by  law  to  be  held  at  Mt.  CAemens 
on  the  flist  Tuesday  of  April  (whidi  this  year  was  the  JhH 
day  of  April)  and  for  the  county  of  Monroe,  at  the  dty  of 
Monroe,  on  the  2d  Tuesday  of  April  ensuing,  which  was  the 
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8di  dftry  <tf  April,  Uie  day  tabseqnent  to  the  return  day  of  the 
writ.  Hie  city  ofjf onroe  is  forty  miles  ftom  Detroit,  the 
preeent  residence  of  the  defendant;  and  tiie  defendant  statea 
in  his  aflEklayii,  which  wae  made  on  the  26th  of  March  laet, 
that  it  was  his  duty,  and  he  would  prooeed  to  the  city  of 
Monroe  on  the  7th  of  April  (the  day  when  he  was  suomoned 
to  appear  in  thin  oonrt)  to  commence  and  hold  the  Monroe 
circnit. 

It  appeals  thein,  that  the  writ  of  BtimmonB  in  this  canee  was 
i80aed  on  the  8di  of  March  last,  served  on  the  10th,  and  made 
retainable  on  the  first  Monday,  which  was  the  7th  day  of 
April.  And  it  farther  appears  that  the  Supreme  Court  of  the 
Btate  was  in  seadon  from  the  first  Tuesday  of  January  until 
the  S8tli  day  of  Mardb;  and  iiiat  the  Macomb  ^circuit,  as 
required  by  law,  was  conmienced  and  held  on  the  Tuesday 
ibUowing  the  adjonmment  of  the  court;  and  that  the  Monroe 
dnmit,  held  at  tiie  dty  of  Monroe,  forty  miles  fit>m  the  city  of 
Detroit,  the  residence  of  the  defendant,  was  commenced  and 
held  by  him  oa  the  8th  of  April,  the  day  after  the  return  day 
cf  the  sufntnans  from  fliis  court,  and  continued  till  the  com- 
mencement of  the  St.  Clair  term,  on  the  fourth  Tuesday  of 
April. 

Such  are  the  facts,  unquestioned  by  the  plaintiff,  and  such 
the  provisions  of  the  State  laws,  regulating  the  circuit  courts 
of  tile  State,  which  are  courts  of  recoid,  (^general  jurisdiction, 
civil  and  criminal,  and  conferring  upon  and  demanding  of  the 
circuit  judge  the  exercise  of  high  judicial  powers  in  yacation. 

From  these  dicamstances,  two  points  necessarily  arise  in 
the  case,  the  defendant  having  in  his  motion  preferred  the 
claim  of  privilege. 

Ist.  The  regularity  of  the  writ  of  summons  by  the  marshal, 
and 

Sd.  To  what  extent  the  privilege  exempts  a  Justice  of  the 
Supreme  Court  of  the  State  during  its  existence. 
Ist.  It  being  conceded  by  the  plaintiff  that  the  defendant 
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was,  and  is  a  justice  ol  the  Supreme  Court  of  the  State,  and 
that  this  writ  toas  9erved  upon  him  whil^  engaged  in  the  dis- 
ehaige  of  his  judicial  duties,  a/nd  during  hie  actual  aUendanoe 
tg^  the  courts  Hie  Bearnce  must  of  course  be  set  aside  as  irreg* 
ular.  The  priyilege  protecting  the  defendant  idiile  engaged 
injudicial  duty,  as  well  from  the  service  of  a  summons  as  from 
anest,  for,  altliough  by  the  service  of  a  summons,  the  trouble 
of  entering  special  bail  is  avoided,  yet  the  summons  as  well 
as  the  capias  obliges  the  defendant  to  attend  the  court  from 
which  it  issues,  and  exposes  the  public  service  to  inconve- 
nience and  interruption,  to  prevent  which,  the  protection  of 
privilege  in  all  cases,  whether  that  of  Parliament,  or  of  jurors, 
witnesses  or  suitors,  was  created  by  the  common  law.  The 
privilege  is  not  the  privilege  of  the  individual,  but  of  the 
Public,  and  is  granted  to  guard  the  legislation  of  the  country 
and  the  administration  of  justice,  and  it  is  the  du<y  of  courts 
to  give  this  privilege  their  constant  protection. 

But,  2ndly.  The  privilege  to  the  presiding  officer  oi  a 
court,  without  whose  attendanjce  the  court  can  not  be  held,  is 
as  extensive  as  to  a  suitor  or  witness  or  juror  of  the  court; 
and  if  public  policy,  which  is  the  reason  of  the  rule,  thus 
protects  these  officers  and  parties,  with  stronger  reason  should 
the  rule  be  applied  to  those  public  functionaries  componng 
the  highest  judicial  tribunal  of  the  State.  This  privilege  of  the 
court  protects  jurors,  parties  and  witnesses  fiom  the  service 
of  civil  process  eundo^  mora/ndo,  et  red&undo^  and  compre- 
hends protection  firom  arrest  by  capias,  as  well  as  the  sendee 
of  a  summons.  In  other  woixls,  the  privilege  protects  them 
from  mit^  while  necessarily  going  to,  staying  at,  or  retaming 
firom  the  court;  private  right  being  suspended  in  &vor  of  the 
public  good  during  the  period, thus  comprehended. 

Such  was  the  well  established  principle  of  the  common  law 
of  England  upon  this  subject,  before  the  statute  of  12th  and 
18th  William  HI.,  0.  8.  For,  antecedent  to  this  statute, 
members  of  Parliament  were  not  only  privileged  from  anrest, 
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but  also  from  being  served  with  any  process  out  of  the  coxurts 
of  law,  not  only  dnring  the  sitting  of  the  Parliament,  but 
also  during  the  recess,  within  the  tune  of  privilege,  which 
was  ever  liberally  constmed  a  reasonable  time,  eundo  et 
redeundo.    It  was  not  within  the  design  of  this  statute  to 
abridge  the  common  law  privilege,  which  was  enjoyed  dnring 
the  sitting  of  Parliament ;  bnt  to  antiiorize  the  commencement 
of  soit,  a  certain  time  after  the  dissolution  or  prorogation  of 
iWliament.    The  statnte  directs  the  mofrmer  of  bringing  the 
action,  viz:  by  summons  or  distress  infinite  to  compel  a  com- 
mon appearance,  but  not  until  after  the  rising  of  Parliament ; 
and  provides — what  may  be  a  just  construction  of  the  rule  in 
this  country — ^^that  the  plaintiff  is  not  to  be  barred  by  the 
statute  of  limitations"  in  the  time  consumed  by  the  piivflege, 
but  is  at  liberty  to  proceed  de  novo  after  tlie  cessation  of 
privilege,  which,  being  a  public  right,  enjoyed  for  the  benefit 
of  the  public,  only  so  &r  interferes  with  private  right  as  to 
secure  the  public  good,  on  the  termination  of  which  the  pri- 
vate right  re-conunances,  unimpaired  by  the  time  of  privilege, 
the  statute  of  limitations  ceasing  to  run  when  privilege  com- 
menced.   By  this  statute,  as  well  as  by  the  common  law, 
which  it  slighHy  modified,  during  the  session  of  Parliament 
aduU  could  not  he  tnstUuted;  and  if  it  bad  been  commenced 
before,  it  could  not  be  {wosecuted  during  the  session.    Under 
the  provisions  of  the  statute^  the  courts  authorized  an  original 
to  be  filed  against  a  member  of  Parliament,  in  order  to  pre- 
vent him  finom  taking  advantage  of  the  statute  of  limitations, 
but  no  process  could  be  issued  upon  it;  and  before  this  stat- 
nte, this  could  not  have  been  done  at  any  time  after  the  rising 
of  Parliament,  during  the  continuance  of  privilege.    In  C!ol. 
Pitt's  case,  2  Strange,  987,  which  occuired  during  the  reign 
of  Geo^  n,  and  to  which  the  statute  of  William  applied, 
and  who  was  arrested  two  days  after  the  dissolution  of  the 
Parliament  of  which  he  was  a  member,  and  before  he  had 
time  to  settle  his  private  aflhirs  in  order  to  return  home,  it  was 
4 


M  MICmOAN. 


L.  Lf»U  VL  OMiai  GoodwiD. 


Mdy  viKm  the  Ifaiid  point  inade  in  that  CMO)  (liafc  ^  be 

diflchaiged  iSrom  the  emt  upon  motion,  the  histitation  of  the 
enit  within  the  time  of  jniTilege  being  a  breach  of  the  priTi- 
lege  of  Parliament.  All  the  judges  were  of  opinion  that  he 
flhonld  be  diacduirged  on  motion^  except  two — the  Ohief  Baion 
at  first  intimating  a  donbt,  bnt  subsequently  ordering  ^  entry 
of  oommon  bail  to  be  stricken  out,  and  the  paily  discharged* 
And  the  principal  question  was,  whether  he  dionld  be  dis- 
ohaiged  on  common  bail,  or  discharged  altogether)  It  being 
after  the  dissolution  of  Parliament,  the  plaintiff  had  a  ri^^t 
to  commance  a  suit  under  the  statute,  and  therefore  there  was 
a  doubt  whether  he  should  not  be  discharged  from  the  arrest^ 
on  common  bail,  and  the  proceedings  against  him  oontinaed. 
But  the  judges  held  that  thoy  wmild  not  eountenance  tha 
infraction  of  die  privilege,  and  tiMvefofe  disohaiged  him 
entirely.  Mr.  Justice  Bladcstone,  who  published  his  Com- 
mentaries in  1700,  cft^  thii  decision^  obserres,  ^^  neither  can 
any  member  of  eitbur  house  be  arrested,  or  taken  into  custody , 
or  served  with  «viy  pro4e$$j  without  a  bveaoh  of  the  privilege 
of  Parliament"  Bo  that  the  law,  as  it  stood  in  Eo^and 
before  tilie  stetuto  of  William  m,  or  sinoe,  extended  the  priv* 
ilege  to  an  ^aomnpiion  J¥am  artetty  or  tbe  9emc$  qf  cMl 
proeem^  during  the  time  covered  by  the  privilege. 

In  a  recent  case  in  tiie  Queen's  Bench— that  of  Ciueidy  v. 
Stewart^  which  fully  adopto  liie  roling  in  Col.  Rtt's  case,  40 
Eog.  Com.  Law  Bep.  464-4t  was  held,  fliat  a  m.  m.  issued 
aginnst  a  member  of  Parliament,  although  with  a  directioD 
to  be  returned  turn  est  inwntuB^  and  with  the  avowed  o^^9t 
<jf  coniinving  the  proeesdmf^  cf  the  crigimml  mdtj  and  n^t 
^  9»o2m^  the  defeadant  with  an  arrest,  was  irregular,  and  that 
the  proceeding  should  be  set  aside.  Bosaaqnet,  Juatiioe^ 
observing, ^^  Formerly  [before  the  statute  <^  12  and  13  Wil* 
liam  m,  ch.  8,]  the  privilege  was  szBiimov  ibombsihosdsd. 
Exemption  from  arrest  is  reoogaifled  in  various  aoto  of  Par* 
liament.   The  arrest,  therefore,  would  be  an  illegal  act    Bat 
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if  tiie  tiimg  ordered  to  bedooe  be  illegal,  the  order  must  aleo 
be  iUegal.  Bot  the  writ  eommandB  the  eheiiff  to  do  ma  aot^ 
whidi  act,  if  dooe  bj  die  offioer,  in  obedieooe  to  the  writ, 
yroxHd  be  a  Tiolation  of  die  piirilege,  and  woidd  throw  tipoe 
t&e  defendant  the  trouble  and  expenBe  ci  obtamiag  thai;  daa* 
lAargetowbich  his  privilege  entifleBbiaL''  3%a  same  leasott*- 
ing  appHes  irilh  equal  force  to  a  writ  of  fimzimoQa  iflMMd  di^^ 
the  eodstenoe  of  the  privilege  under  the  common  law.  For  tiha 
latter  writ  commands  an  oflSoer  of  the  comt  to  do  ^n  iUogti 
aet^  nMmdj^  a  bbkaoh  ov  PBrnLBOE,  and  where  the  privi- 
lege is  ezempdcm  from  the  service  of  a  snmmons  as  well  as 
from  an  anest,  the  Ofideit  to  infract  it,  is  a«  irregtdar  as  the 
oMienoe  cf  tAa  order  iUdf  in  the  actual  aenriee. 

TWe  doctrine  of  ][aivilege  is  not  peculiar  to  the  cooimM 
law  of  England,  nor  does  it  q^ring  from  the  peeidiar  sjsteas 
of  izDgs,  loids  and  commoiis.  It  is  as  ancient  as  Edward  Ifce 
Ooafewor,  and  is  consistent  with,  nay,  necessary  to  tiie  nni* 
versal  equidity  eataUished  in  a  BepnUie*  U  is  insepaiaUy 
cdnnected  until  the  fundamental  ma^dm  in  all  free  govem- 
mrats,  tiiat  wbere  the  public  exigency  renders  it  neoeesaiyi 
for  cotamon  {ffeservation,  private  right  shall  yield  to  public 
good.  It  has  been  recognized  and  adopted  in  its  fbllest  extent 
in  tibe  couriaof  the  United  States,  imd  in  seversl  of  tbe^tea 
of  thiB  Union. 

In  fisnt's  case,  decided  in  the  circuit  opurt  of  the  United 
States  for  die  district  of  Pennqdvania,  judges  Washis^gtoo 
and  Peteta  bodi  held,  that  the  privilege  protected  a  witness 
at  his  lodgings  while  und^  subptena,  €tnd  directed  Ms  die- 
thargie.  The  motion  waa  made  far  his  discbarge  from  airesfr 
under  a  ca.  ea.,  the  judgment  halving  hem  rendered  before  he 
was  subpoenaed  as  a  witness-^  Pall.  888. 

In  GerffePe  Lessee  v.  Irwmy  4t  Dail.  107,  decided  in  1790, 
die  court  held,  diat  the  privilege  erteoded  to  aneet,  ^Mnm^M, 
citation,  or  other  civil  process,  during  the  ziecessary  afctond" 
anee  to  the  puUic  business. 


S6  MIOHIGAN. 


JamM  L.  Ly«U  v.  Duiial  Qoodwin. 


In  Hwys  v.  Skidds^  a  suitor  was  priyileged  from  being  sued 
by  smmnons  while  attending  to  his  canse  in  oonrt,  and  mnufe 
et  redeundo.  In  this  case  the  canse  had  been  tried,aad  a 
day  had  intervened  after  the  delivery  of  the  verdict,  when  he 
was  served  with  process,  and  the  oonrt  veiy  properly  held 
that  they  would  not  nicely  scan  the  time  of  the  retom  of  wit- 
nesses, parties,  etc.,  etc.,  and  that  the  exemption  from  snit, 
claimed  by  the  party,  was  the  privilege  of  the  conrt,  and  not 
the  privilege  of,  the  party. 

The  plaintiff  in  this  canse  endeavored  to  establish  a  dis- 
tinction between  writs  of  summons  and  capias;  which  the 
oonrt  held  not  to  be  solid,  observing  that  the  party's  attention 
to  his  own  business  in  conrt,  is  distracted  by  other  objects,  and 
he  is  not  to  be  subjected  to  that  inconvenience  which  would 
be  contrary  to  the  wise  indulgence  of  the  law.  The  defend- 
ant was,  on  motion,  discharged  from  the  action.  This  case 
occurred  in  1797,  in  Pennsylvania.  The  motion  was  made 
by  Boss,  whose  legal  eminence  was  co-extensive  with  the 
Union  in  his  day ;  and  the  decision  pronounced  by  Addison, 
Justice,  as  profound  a  lawyer  and  as  honest  a  man  as  ever 
adorned  the  bench  of  this  country  or  of  England.  Were  it 
a  modem  Pennsylvania  decision,  I  should  probably  hesitate 
to  give  that  weight  to  it,  to  which  its  intrinsic  merits  entitle 
it,  inasmuch  as  it  is  now  the  common  parlance  of  the  bar  to 
treat  with  levity  at  least,  the  modem  decisions  of  both  New 
York  and  Pennsylvania.  But  it  is  not  merely  Pennsylvania 
law,  but  the  common  law  of  England,  maintained  and 
enforced.  In  the  argument  of  the  counsel,  and  the  opinion 
of  the  judge,  we  find  cited  Pitt's  case  from  Strange,  and  the 
common  law  from  its  ancient  expounders. 

In  Bolton  v.  Martin^  1  Dall.  296,  the  defendant,  who  was 
a  member  of  the  State  convention  in  1788,  was  served  witli  a 
fiUMMOKS.  Saigeant — so  celebrated  bb  a  jurist  and  a  states- 
man— amoved  to  quash  the  process,  upon  his  mere  suggestion, 
as  an  oflScer  of  the  court,  that  the  defendant  was  acting  in  a 
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pdUiq  capacity,  as  a  member  of  a  legislatiye  body,  and  was 
entitled  to  his  privilege.  The  motion  was  sustained  by  Jus- 
tice Shippen,  and  the  defendant  discharged  from  the  action. 
Jn  fliis  case,  the  Attorney  General  of  the  State  appeared  in 
support  of  the  motion,  the  privilege  being  consideied  2k public 
right ;  and  the  whole  common  law  doctrine  of  privilege  was 
fiilly  sustained,  the  conrt  reviewing  the  histoiy  of  privilege, 
and  placing  it  on  the  tme  ground,  not  of  exclusive  &vor  to 
an  individual,  but  of  public  good.  And  in  1808,  when  the 
supreme  court  of  that  State  was  filled  with  eminent  and  pro- 
found jurists,  it  was  held  (in  MUes  v.  MoChMoug\  Ist  Binn. 
77)  that  a  suitor  attending  an  appeal  from  the  court  of  ano^er 
oouaty,  was  privileged  from  a  summons,  and  discharged  fit>m 
the  suit,  on  motion. 

And  still  more  recently,  in  1822,  in  the  case  of  the  United 
States  V.  Edme,  where  a  witness  attending  before  a  magistrate 
to  give  his  deposition  under  a  rule  of  court,  was  arrested  on 
a  capias  on  his  return  home  from  the  magistrate's  officOi 
under  a  writ  from  the  district  court  of  the  United  States,  in 
a  suit  for  the  recovery  of  the  penalties  of  an  official  bond, 
the  Supreme  Oourt  of  Pennsylvania  discharged  him  from  the 
arrest,  after  he  had  given  bail  to  the  marshal,  and  where  the 
application  was  made  to  the  court  not  by  the  party  himself, 
who  was  absent,  but  by  his  bail,  the  court  holding  that  the 
privilege  protected  the  witness  from  suit,  while  attending  un- 
der subpoena,  and  for  a  reasonable  time  in  returning  home ; 
and  he  was  discharged  ^oAtTuyixt  the  entry  cf  common  hail. 
This  case  is  to  be  found  in  9th  Sargeant  and  Bawle,  150, 
and  is  valuable,  not  only  for  the  point  decided,  but  for  the 
doquent  exposition,  by  Mr.  Justice  Duncan,  of  the  right  of 
pmitege,  and  the  constitutional  boundaries  of  the  federal  and 
State  jurisdiction. 

And  bat  a  few  years  ago,  in  1886,  the  district  court  in 
Philadelphia^  in  the  case  of  WitheraU  v.  Leitevnger^  dis- 
ebarged  the  defendant  from  a  summons,  (which  is  tantamount 
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lo  the  digmisaal  of  the  stiit))  he  being  a  suitor  in  another 
ecnmly,  and  haring  oome  into  Philadelphia  to  attend  to  tlie 
taking  of  a  depoeition  in  the  pending  suit,  althoi^h  the 
taking  of  the  depoaition  had  been  adjanmed)  and  he  waa 
about  to  retnm.  Ist  Miles,  287.  Alfliongh  tiud  dediion 
goeB  gftater  length  than  any  prior  English  or  American 
case,  yet  it  exhibits  the  spirit,  that  courts  will  not  be  deterred 
ftom  a  liberal  constraction  of  the  privilege  of  the  public,  by 
the  allegation  of  private  loss  or  inconvenience.  Nor  is  the 
aztension  of  the  privilege,  in  this  caSe,  more  an  invasion  of 
private  right,  tlum  that  in  the  case  of  Oole  v.  Sawhtmi  in 
the  Oooit  of  King's  Bench,  Andrews,  876,  where  merely 
serving  process  upon  a  party  attending  to  his  cause  in  cout, 
and  while  he  was  upon  the  steps  leading  into  the  eourt,  waa 
held  a  grecU  oantempt  of  court,  punishable  by  attachment, 
and  the  oomrt  compelling  the  attorney,  who  puiged  himself  of 
the  contempt  by  declaring  that  he  had  served  the  writ  throu^ 
fMte  inadwrtmoe^  to  pay  the  costs^-Hind  dischaigiag  tha 
defendant.  If  the  Philadelphia  dedsion  in  1886  is  caleulated 
to  alarm,  in  its  extension  of  privily,  how  much  more  this 
adjudication  of  the  Oourt  of  King's  Bench,  in  England,  in 
1788^^  century  previous.  Both  oases  deem  the  infraction 
of  the  privilege  ^jmhUo  torong^  and  as  sn<di,  punishable  by 
the  eourt  against  whose  jurisdiction  the  wrong  was  commit- 
ted, and  whose  process  was  abused. 

The  courts  of  New  Jersey  and  Ooxmecticut  have  followed 
in  the  Pennsylvania  path,  or  rather,  feariessly  proclaimed 
the  common  law  doctriue  upon  the  subject  of  privilege, 
recognising  uo  distinction  between  a  capias  and  a  summons^ 
and  considering  the  privilege  as  the  privilege  of  the  oouit^ 
protecting  the  administration  of  justice  fiom  interruption  and 
delay.  Such  is  SaUey  v.  StewaH^  1  N.  J.  Bep.  806,  whM« 
the  decision  is  pronoimced  by  Justice  Southard,  of  the  su* 
preme  court  of  the  State,  recognizing  and  adopting  the  Penn* 
sylvania  decisions  in  Dallas;  and  Cole  mid  BimDHnsj  in 
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Andrews, 275.  Swhis  Sarri$y.  Oranthamy  1  Coxe'B Bep. 
143;  and  JTm^ ▼.  Chk^  1  Day,  189---wh6re  it  wm  keld  bf 
fhe  Bmpnme  Oonit  of  Gomiecticut,  in  1810,  that  the  party 
cntided  to  die  privil^e  might  arail  hisiBelf  of  it,  by  a  plea 
abatiiig  the  ^viit,  ivliich  is  all  the  praeBt  motkm  imdsr  oon- 
sidttatioii  caHa  for.  ThoQ^  this  daeisioii  is  baaed  upon  a 
local  rtatate,  and  so  refeired  to  by  Judge  Smitii,  who  gave 
the  opinion  of  the  court,  yet  the  language  of  the  statate  is 
radted  in  the  opinion,  and  bat  lepeats  fl&e  eonimon  law 
provision,  ^^  that  the  party  ia  not  to  be  molested  by  snitdnr- 
ii^  the  aessiona  of^  or  going  to,  or  retonnng  fiom,  die  gcnersl 
eomi." 

The  eonxt  had  no  doubt  bot  that  the  writ  of  error  served 

npon  the  defendant,  was  an  invasion  of  hia  privilege,  as 

a  member  of  the  court,  and  that  he  had  chosen  the  proper 

method  to  take  ad?antage  of  his  privilege,  and  ordered  that 

the  writ  ahate.    Sndli,  alsa,  has  been  the  character  oi  die 

decsiaions  of  the  Supreme  Ooart  of  die  late  teiritoiy  <tf  Midi- 

igan,  in  Waodkidff0  v.  Oook,  decided  in  1888,  where  the 

defendant  waa  served  with  a  mrnimona  while  preparing  to 

leave  hometo  attend  to  hisdndes  as  a  Judge  of  the  Supreme 

Oourt  on  a  distant  Girooit.    The  judgment  recovered  against 

him  in  a  suit  thns  irregnlaily  commenced,  waa  revmed  on 

CRor-HUid  this  court  haa  repeatedly  recognised  the  same 

priafsqple  in  rdation  to  membcss  of  the  State  Legisktaie,  al«- 

lowing  die  psivilage  when  plead,  and  sustaining  the  demurrer 

in  a  suit  commenced  by  Narr,  where  the  privil^;e  was  set 

mrtn. 

In  Hassaehnsetto  the  same  principle  haa  been  recognized, 
and  to  die  aame  eiteDt.  In  tlie  case  of  McNeill,  6  Mass. 
Bep.  Ui  and  264,  it  was  dedded  by  die  Supreme  Oourt  <^ 
the  Ststo,  diat  a  suitor  to  an  action  pending  in  coart,  and 
dnring  die  discussion  of  a  mere  qneation  of  law  by  his  coun^ 
ael,  oonld  not  be  arrested  on  a  ca.  sa.  issued  on  a  judgment 
previously  obtained  against  him  in  anothor  cause;  the  coort 
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kolding  that  his  privilege  i»x)tected  him  while  ^^  his  action 
was  discussing,"  and  ordered  him  to  be  discharged. 

In  all  the  States  of  the  Union,  where  the  question  has 
arisen,  the  doctrine  of  the  common  law  has  been  fiillj  main- 
tained, itnless  altered  and  modified  by  local  statute*  In  New 
York,  a  cnrsoiy  examination  of  their  reports  would  lead 
to  a  contrary  impression :  bat  I  find  that  the  principle  is  fully 
recognized. 

In  the  case  of  liyingston,  in  8  John.  850,  the  Supreme 
Oourt  declined  interference  with  an  inferior  tribunal  by  man- 
damus, commanding  the  oourt  of  common  pleas  of  a  county 
to  proceed  in  a  case  against  the  judge  of  the  court^  intimating 
that  a  judge  is  not  liable  to  be  proceeded  against,  except  by 
bill  in  his  own  court. 

The  case  of  Seeor  v.  BeU^  18  John.  Bep.  62,  the  question 
arose  in  a  collateral  action  of  debt  brought  against  the  sheriff 
for  an  escape  of  an  attorney  of  the  court,  who  had  been  taken 
in  an  execution  at  the  suit  of  the  plaintifb ;  and  had  produced 
to  the  sheriff  a  writ  of  privilege,  upon  which^  the  sheriff  dis- 
charged him  firom.  custody,  and  retnmed  the  execution  accord- 
ingly. Ohief  Justice  Spencer  decided  that  the  sheriff  had  no 
authority  to  discharge  the  attorney,  because  it  was  not  his 
province,  as  a  ministerial  oflScer  of  the  court,  to  take  notice 
of  the  privilege  of  an  attorney,  and  that  the  proper  mode  to 
apply  the  protection  of  the  privilege,  was  by  motion  in  court 
to  discharge  him  on  an  affidavit  of  the  &d8.  And  as,  by  the 
Bevised  Statutes  of  that  State,  counsellors,  attorneys  and 
solicitors  are  made  liable  to  arrest  on  mesne  process,  and  to 
be  held  to  bail  as  other  persons,  the  intimation  of  the  judge, 
that  the  motion  must  be  to  discharge  on  common  bail, 
depended  upon  the  local  statute  of  the  state ;  Judge  Spencer 
recognizing  the  common  law  rule  by  his  citation  of  authority, 
and  consequentiy  the  principle  in  Ool.  Pitt's  case,  which 
exempted  jurors,  and  witnesses,  and  parties  ttom  arrest,  and 
other  civil  process,  and  defined  the  proper  mode  to  be  a 
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modon  to  cUflchaige  altogether,  and  not  the  writ 
lege. 

It  is  needtefis  to  coll  from  the  nmnerong  amthorities,  other 
easee;  snfficieiit  have  abeady  been  referred  to,  to  eetaUiah 
these  propoeitions  as  the  common  law  of  England,  and  the 
law  in  the  vaiions  States  of  the  Union. 

1.  The  privilege  extends  to  suitors,  witnesses,  jmroni  and 
officers,  and  consequently  to  the  presiding  officers  of  the  conrts 
of  justice ;  and  protects  them,  while  in  attendance  upon  their 
public  duties  from  arrest,  summons,  or  any  olher  civil  process. 

2.  When  the  privilege  is  invaded,  the  proper  mode  of  redress 
is  by  motion  in  the  court  from  which  the  process  issued,  to  set 
aside  the  service,  and  discharge  the  party,  where  privil^e  has 
been  invaded ;  or,  in  other  words,  to  abate  the  writ. 

Apply  these  principles  to  the  case  under  consideration. 
By  provision  of  the  State  law,  known  to  the  counsel  of  the 
plaintiff,  who  took  out  the  writ,  the  Supreme  Oourt,  of  which 
he  was  an  attorney,  met  on  the  first  Tuesday  of  January  last. 
It  did  not  rise  until  Friday^  the  28th  of  March.  By  another 
provision  of  the  State  law,  the  justices  of  the  Supreme  Oourt 
are  the  presiding  judges  of  certain  designated  circuits ;  the 
defendant.  Judge  Goodwin,  being  the  presiding  judge  of  the 
Ist  circuit,  and  required  by  law  to  commence  the  Macomb  cir- 
enit  on  the  first  Tuesday  in  April ;  affording  him  this  year  hut 
tvfo  legal  days  from  the  dose  of  the  Supreme  Court,  to  pre- 
pare for  and  go  to  that  circuit,  and  by  law  also  required  to 
attend  in  succession  the  Monroe  and  St.  Clair  circuits,  com- 
mencing at  Monroe  on  the  second  Tuesday  of  April. 

The  writ  of  summons  commanded  the  marshal  to  summon 
the  defendant,  Judge  Goodwin,  to  be  and  appear  in  this  court 
cm  the  first  Monday  of  April,  to  answer  the  plaintiff;  and 
the  law  of  the  State  conmianded  his  presence,  forty  miles 
from  this  city,  on  the  day  after.  He  must  necessarily  obey 
the  law  ot  the  State ;  and  his  judicial  privilege— 4;he  same  as 
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tiiBt  which  wonld  protect  the  hmnUeet  soitar  in  tiie  oqqz^**- 
protected  him  from  obedience  to  the  smnmonB. 

The  writ  was  taken  out  by  an  ofScer  of  this  ooort,  who  was 
alflo  a  practitLOner  in  the  Supreme  Oonrt,  idiile  that  court  was 
in  sesBion,  and  made  returnable  on  a  day  when  tiie  defendant 
was  necessarily  engaged  in  goiog  to  a  court  some  forty  miles 
distant  from  his  residence.  It  was  served  upon  the  defendant 
on  the  10th  <^  March,  while  actoally  engaged  in  his  official 
duties,  and  returned  on  the  same  day.  Now,  at  what  period 
of  time  from  the  commenc^nent  of  the  Supreme  Oourt,  in 
January,  to  the  ac^oumment  of  &e  St.  Clair  cirouit,  two 
weeks  €^ier  the  return  day  of  the  writ,  did  the  privilege  of  the 
judge  cease  to  protect  him  from  prooesst  Certainly  not  the 
29th  and  Slst  of  March,  both  of  which  days,  acc(»ding  to  the 
reas<mable  time  idkwed  in  Col.  Pitt's  case,  and  the  caae  in 
Yeates,  was  little  enough  for  preparation  to  go,  and  actual 
going  to  the  Maoomb  circuit.  And  from  that  time  onward, 
to  die  dose  of  the  St.  Clair  term,  in  the  beginning  of  May, 
there  was  not  a  day  in  which  his  privilege  did  not  dearly  and 
fully  protect  him  from  the  service  of  the  writ;  and,  therefore^ 
the  service  was  illegal,  and  consequesuily  it  was  an  abuse 
of  the  process  of  this  court,  to  taka  out  a  writ  commanding 
the  marshal  to  do  an  iUegal  act ;  an  act,  which  ftvMn  the 
known  provisions  of  the  State  law,  must  be  illegal  within  the 
time  in  which  it  was  commanded  to  be  done,  and  therefore, 
this  writ  must  be  quashed. 

This  privilege  is  not  exdusive,  but  general:  and  is  not 
appropriately  obnoxious  to  condemnation,  as  invasive  of  pri- 
vate right.  It  is  an  ample  shield,  covering  alike  the  suitor 
and  the  witness,  the  juror  and  the  judge,  and  protecting  from 
impediment  the  administration  of  justice  between  man  and . 
man.  More  especially  is  it  essential,  that  the  judicial  frme*- 
tionary  should  be  thus  drfended.  For  ibe  time  beiitg,  while 
engaj^  in  the  public  service,  he  is  divested  of  self  and  of 
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privfite  ecmoenunent,  and,  ts  it  urere,  dedicated  in  time  and 
mind  to  flie  public  service.  Nor  need  there  be  private  injioy 
as  a  neceasaiy  oonaeqtkence.  There  majbe  a  time,  when  the 
privilege  of  theee  fimetionariea  ceaBes, — when  the  special 
duty,  that  sets  them  apart  to  the  public  service  has  been  per« 
formed,  and  tlieir  retom  to  private  life  is  clear  and  nnqnes- 
tioned,  when  the  pnhlic  interest  no  longer  demands  their 
protection,  and  die  prvvcUe  right  to  their  attention  can  com* 
mence,  and  they  be  held  answerable  as  any  other  citizen. 

8.  Jn  regard  to  the  question  of  jurisdiction,  it  is  unneces- 
saiy  to  pronounce  an  opinion,  as  that  question  will  come  up 
in  other  cases  now  pending,  and  this  writ  is  quashed  on  the 
ground  already  considered.  But,  it  may  be  well  observed, 
that  mnce  the  argmnent,  I  have  directed  an  examination  by 
tiie  cleA  of  the  cases  instituted  since  the  organization  of  this 
court,  and  the  great  majority  of  them  state  the  citizenship  of 
the  parties  in  the  original  writ,  and  the  few  that  omit  this 
important  allegation  are  of  recent  date.  By  this  writ,  we  are 
not  informed  of  the  character  of  either  plaintiff  or  defendant. 
By  the  affidavite  on  file,  it  appears  that  the  defendant  is  a 
judge  of  the  highest  court  in  the  State,  and  the  plaintiff  an 
inhaMtant  of  the  city  of  Detroit.  Now,  the  judicial  act  of 
1789,  Umiia  the  jurisdiction  of  the  courts  of  the  United  States 
to  salts  between  a  citizen  of  the  State  where  the  suit  is  thought, 
and  •  citizen  of  another  State,  and  to  cases  where  an  alien  is 
a  party ;  and,  to  maintain  a  suit  in  the  circuit  court  of  the 
Umted  States,  ^^  the  jurisdiction  must  appear  on  the  record." 
This  does  not  appear  on  the  record,  a$  yet^  in  this  cause,  and 
the  presumption  is,  that  a  cause  is  without  the  jurisdiction  of 
the  court,  untill  the  contraiy  appears;  and,  did  the  quashing 
of  tluB  writ  depend  wMy  upon  this  ground,  I  woidd  enter 
more  fiJly  into  the  investigation  of  the  question,  notwith- 
standing the  remark  of  Mr.  Justice  Taney,  in  12di  Pet.  64, 
"tiiat  the  proper  place  for  the  averment  in  a  vrrit  cf  right  is, 
the  deolaration."  Was  this  court  asked  to  discharge  a  defend* 
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ant  on  a  Tnit  or  a  capias,  where  the  writ  did  not  difidoee  the 
JTmsdiction,  or  the  plaintiff's  right  to  the  jHroceas,  it  would  not 
be  insisted  on,  that  the  defendant  must  patiently  await  the 
plaintiff's  pleasnie  to  aver  the  jnrisdiction  of  the  conrt  in  his 
declaration. 

The  conrt  direct  the  writ  of  snnmions  in  the  above  cause, 
and  the  service  thereof,  and  all  proceedings  thereon,  to  be  set 
aside  and  vacated,  and  the  defendant  discharged. 


JUNE  TERM,  1851. 

JjYell  v.  Goodwik. 

A  mtmmone  senred  by  leaving  a  copy  at  Um  naideDoe  of  a  jndffa,  privil«ged  fion 
anest  while  in  tiie  performance  of  hia  judicial  datiee,  or  traveling  to  and  fiom  hia 
oourt,  can  not  claim  the  privilege  againat  the  eervice  vrhen  at  home  and  not  abont 
aettlng  out  on  hia  judicial  circuit. 

Mr.  MoReynold$^  for  plaintiff. 
Mr.  Fraser^  for  defendant. 

OPINION   or  THE  OOUBT. 

A  motion  is  made  in  this  case  to  quash  the  writ  on  the 
ground  that  the  defendant  was  a  judge  of  the  Supreme  Oonrt 
of  the  State,  and  as  the  summons  was  served  on  him  while  at 
his  residence  in  Detroit,  not  engaged  in  the  actual  perform* 
ance  of  his  judicial  duties,  but,  as  alleged,  was  preparing  to 
leave  home  on  the  same,  or  the  next  day,  to  meet  the  court 

in  which  he  presided,  in  the  counly  of ,  and  that  his 

departure,  at  the  time  stated,  was  necessary  to  reach  the  ootni 
at  the  commencement  of  the  term  which  was  fixed  by  law» 

The  case  was  submitted  to  the  court  on  the  argument  which 
had  been  made  before  the  district  judge,  and  on  the  opinion 
which  he  had  pronounced.  Judge  McLean  observed,  the  facts 
in  this  case  differ,  in  my  judgment,  substantially  from  tiioae 
on  which  the  judgment  of  my  Inother  judge  was  given.    I 
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have  looked  into  his  elabomto  and  learned  opinion,  and  I  am 
inclined  to  think  that  the  service  of  the  process,  in  this  case, 
noay  be  sustained  without  infringing  upon  the  principles  laid 
down  in  that  one. 

The  process,  in  this  case,  as  in  the  other,  was  a  summons ; 
and  when  a  copy  was  left  at  the  residence  of  the  defendant, 
he  was  not  actoallj  engaged  in  holding  court,  nor  was  he  in 
the  act  of  traveling  to  or  from  court.  And  if,  under  such 
dicnmstanoes,  a  mere  notice  could  not  be  served  on  the  de- 
fendant, it  would  be  di£Bicnlt  to  imagine  at  what  time  such 
service  could  be  legally  made.  The  question  arises  under 
the  law  of  Michigitn,  and  not  under  the  common  law,  unless 
its  prindples  hav4  been  adopted  by  legislation  or  judicial 
deciBion. 

Without  entering  into  a  discussion  of  the  {nrinciples  in- 
volved, I  would  state  that  I  am  inclined  to  sustain  the  service 
of  the  summons,  and  I  would  suggest  to  the  counsel,  if  they 
desu-e  to  take  the  question  to  the  Supreme  Court,  we  will 
certify  the  point,  as  to  the  legality  of  the  service.  The  court 
ordered  the  point  to  be  certified  to  the  Supreme  Court,  under 
the  act  of  Congress. 
Afterwards  the  case  was  settled  and  discontinued. 


JUNE  TERM,  1845. 

PscKHAM  &  Co.  V.  Luoms  Ltost. 

A  letter  of  attorney  which  authorizee  tii  agent  to  purchase  a  certain  ateam  boat 
from  A.  B.  and  to  draw  biOa  on  the  principal  for  such  amoiinte,  and  payable  at 
sDcli  times  as  ahould  be  agreed  tqxm  between  them,  does  not  anthoriae  the  agent 
to  porehaie  the  boat  from  other  persona. 

The  pnncipal  appean  to  have  placed  a  special  tmat  and  confidence  in  A.  B.,  aa 
to  the  amoont  to  be  paid  and  the  times  of  payment ;  and  this  can  not  be  dispensed 
with  by  theagont. 

The  intention  oCthe  parties  can  not  be  shown  difierent  from  the  written  power. 

The  agent  who,  contrary  to  the  power,  associates  himself  as  one  of  the  purchasers 
of  the  boat,  is  interested  in  the  purchase,  and  can  not  be  used  as  a  witness. 
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A  lelBtM  of  all  eltina  on  Uiii,b7tltt  pbinliA,  under  tiw  apodal  «Mmt%teB 
notzwtonhiseompetencf.  j^iaynmpwfihaaerheiiliablefi^rtfaelKmttaDdnair 
be  made  liable,  if  the  defiandant  ahall  not  be  bound. 

Messrs.  Joy  and  Porter ,  for  plaintiff. 
Mr.  FraseTy  for  defendant. 

OFISIOK  07   THE  COUBT. 

This  is  a  motion  for  a  new  trial.  The  action  was  brought 
to  recoTer  the  amonnt  of  the  several  bills  of  eorchaTige,  dxawn 
by  G.  M.  Mills,  payable  to  the  order  of  Feckham  and  Borden^ 
and  directed  to  John  AJmj,  Esqiure,  attorney  for  Messrs. 
Charles  H.  GanroU  and  Lndns  Lyon,  amonnting  to  six  thou- 
sand dollars. 

These  bills  wa^  drawn  under  a  letter  of  <9:iedit,  of  wiiich 
the  following  is  a  copy: 

^^HsHON  Walbbidoe,  Esq. — Sir:  George  H.  Mills  is 
hereby  authorized  to  pnrchase  the  steamboat  belonging  to 
yon  and  others,  for  such  sums  of  money^  and  payable  at  such 
times,  as  shall  be  mutually  agreed  upon  between  you  and  him* 
And  he  is  authorized  to  draw  on  me  as  the  agent  and  attorney 
of  Charles  H.  Carroll  and  Lucius  Lyon,  by  drafts  or  other- 
wise, as  said  payments  become  due ;  which  said  drafts  will 
be  duly  honored. 

Yours,  etc.,  J.  Albcy, 

Attorney  for  Charles  H.  CanoU  and  Lucius  Lyon. 

Detroit,  Sept.  12, 1888.** 

The  declaration  contained  special  counts  against  Lyon,  as 
acceptor  of  the  bills,  and  also  the  oommon  ooimts  for  goods 
sold,  money,  etc. 

It  was  proved  that  Almy  was  authorized  by  Carroll  and  the 
defendant  to  give  Mills  the  letter  of  credit.  That  he  was  sent 
vnth  it  to  Toledo,  to  buy  a  steamboat  called  tiie  Caledonia, 
afterwards  Don  Quixotte«    That  this  steamboat  was,  at  the 
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time  the  Irtter  mu  matten,  owned  by  Hemon  Walbridge  and 
othois,  bat  tiuit  Walbridge  had  sold  his  inteieet  to  plaintiffl, 
who  iraie  the  ottier  joint  owners  with  Waibiidge,  at  the 
time  the  letter  was  written.  That  Mills  exhibited  his  letter 
of  credit  to  the  plainti£&,  made  a  trade  with  them  for  the 
boat,  drew  the  drafts  in  payment,  and  gave  tbem,  with  the  let- 
ter <tf  credit,  to  the  plaintifb,  who  tfaerenpon  agfeed  to  deliver 
the  steamboat  to  him.  This  was  proved  to  be  the  steamboat 
he  was  B&nt  to  purchase.  She  was  wrecked  in  going  to  the 
place  of  destbdation,  and  never  came  into  possession  of  the 
defendant. 

It  was  also  proved  that  Mills  bought  the  boat  for  the  joint 
benefit  of  himself,  and  Carroll  and  Lyon.  That  with  the 
assent  of  Oandl  and  Lyon,  he  had  paid  for  one  quarter  of 
the  boat  by  an  exchange  of  his  property,  consistiBg  of  a  house 
and  lot  at  Tremoinsville,  and  had  drawn  the  drafts  upcm  which 
the  suit  is  Ixoof^  for  the  other  three-fourths  of  the  purchase 
money.  This  was  all  understood  by  Qscroll,  Lyon,  Almy,  and 
Mills,  and  the  matter  was  subsequently  airanged  between 
them,  when  the  stock  in  the  boat  should  be  divided,  aft»r  its 
IDTival  at  Grand  river. 

A  full  release  had  been  executed  to  MiUs  by  the  plaintifb, 
of  all  liability  to  them  upon  the  drafts,  in  ecnsequence  of  a 
verdict,  etc.  Almy's  handwriting  and  signature  to  the  letter 
of  credit  were  proved ;  and  it  was  also  proved  that  he  had 
anthoiity  to  give  the  letter,  eto. 

The  drafts  were  then  offered  in  evidence,  but  were  objected 
to  on  the  ground  that  Mills  had  exceeded  his  authority  under 
the  letter  of  credit,  in  this,  that  he  had  made  his  contract  with 
Peckham  &  Borden,  the  plaintiffs,  whereas,  by  the  letter 
ot  credit  he  was  only  authorized  to  settle  the  terms  as  to 
price  and  terms  o£  payment,  with  Hemon  Walbridge  alone* 
And  the  court  sustained  this  objection. 

The  jdaintifis'  counsel  then  dSered  to  prove  by  Mills,  that 
the  letter  was  given  with  the  supposition  that  Walbridge  was 
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the  part  own^  of  the  boat,  and  that  the  object  of  the  letter 
was  to  buy  the  boat,  and  that  the  fonn  of  the  letter  was  acci- 
dental, and  that  it  was  not  the  intention  of  the  party,  to  limit 
him  to  contract  with  Walbridge,  but  to  give  him  fhll  authority 
to  buy  the  boat 

To  this  evidence  the  counsel  for  the  defendant  objected, 
upon  the  ground,  that  no  parol  testimony  could  be  giyen  to 
explain  this  written  instrument,  which  was  unambiguous; 
and  also  upon  the  ground  that  it  contradicted  the  written  in- 
strument. The  objection  was  sustained  by  the  court,  and  the 
testimony  was  not  admitted. 

The  plaintifGs  then  offered  Mills  as  a  witness,  to  prove  that 
Lyon  had  subsequently  recognized  the  contract  made  by 
Mills,  and  had  acted  as  the  owner  or  part  ownerof  the  boat 
under  the  contract. 

The  witness  was  objected  to,  on  the  ground  that  it  appeared 
from  the  testimony,  he  himself  was  one  of  the  joint  pur- 
chasers under  the  contract,  and  of  course  was  jointly  liable 
for  the  foil  payment  of  the  purchase  money. 

The  court  sustained  the  objection,  and  reiused  to  admit 
the  witness ;  whereupon  the  plaintiffs  voluntarily  suffered  a 
noursuit. 

On  the  above  rulings  of  the  court,  the  motion  for  a  new 
trial  is  made. 

The  bills  were  objected  to,'  on  three  grounds. 

Ist.  That  they  were  not  drawn  in  strict  accordance  with 
the  letter  of  credit  given  in  evidence,  which  letter  was  directed 
to  Hemon  Walbridge,  Esquire,  and  contemplated  a  mutual 
agreement  to  be  made  between  him  and  Mills,  in  reference  to 
the  boat,  to  authorize  the  drawing  of  the  bills. 

Where  the  words  of  a  power  are  explicit  and  no  doubt  can 
arise  on  their  construction,  it  would  be  a  dangerous  principle 
to  establish,  that  a  court  may  construe  them  differently,  in 
accordance  with  the  supposed  intention  of  the  parties.  The 
letter  of  authority  was  not  only  directed  to  Walbridge,  but  it 
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was  intended  that  the  contract  shonld  be  made  with  him,  and 
not  with  others  who  had  an  intereat  in  the  boat.  The  lan- 
guage is  "Mills  is  hereby  anthorized  to  purchase  the  steam 
boat  belonging  to  yon  and  others,  for  snch  snms  of  money, 
and  payable  at  snch  times,  as  shall  be  mutually  agreed  upon 
between  yon  and  him." 

Kow  here  was  evidently  a  confidence  reposed  in  Walbridge 
exdnsively,  not  only  as  to  the  price  of  the  boat,  but  also  as 
to  the  times  of  payment.  This  trust  was  not  extended  even 
to  the  partnera  of  Walbridge.  Much  less  can  it  be  fairly  con- 
straed  to  extend  to  any  persons  who  might  own  the  boat. 
Where  the  power  is  thus  restricted,  it  is  not  for  a  court  to  say 
the  restriction  was  nnwise,  or  that  the  persons  giving  the 
power,  anthorized  a  thing  to  be  done,  different  &om  the  dear 
import  of  their  words.  Snch  b^  rule  of  constmctipn  would 
assnme  a  power  rather  to  make  contracts  than  to  consttue 
them. 

On  the  supposition  that  Almy  was  fiilly  authorized  to  act 
in  the  premises,  in  saying  that  the  bills  should  be  honored, 
might  be  construed  as  an  acceptance  in  advance,  or  an  obli- 
gation to  accept.  But  what  bilk  did  he,  as  the  agent  of 
GarroU  and  Lyon,  say  should  be  honored  f  They  were  such 
as  to  amount  and  times  of  payment,  as  should  be  mutually 
agreed  upon  between  Mills  and  Walbridge.  The  letter  of 
anthority  is  susceptible  of  no  other  construction. 

It  will  be  observed  that  the  special  counts  are  not  founded 

on  the  delivery  of  the  boat,  or  on  an  express  acceptance  of 

the  drafts,  but  an  acceptance  from  the  obligation  imposed  by 

the  letter  of  attorney  to  Walbridge.    Now  if  the  drafts  drawn 

-were  not  the  drafts  contemplated  by  the  above  letter,  imder 

w^hat  pretence  can  it  be  said  they  were  bound  to  accept  them  ? 

Mills  interposed  himself  as  a  party,  not  contemplated  by  the 

power.    Carroll  and  Lyon  may  have  agreed  to  this  arrange- 

mentj  but  it  was  not  within  the  power  of  attorney,  aud  to 

that  we  must  look  exdusively,  to  ascertain  whether  Carroll 
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and  Lyon  were  IxHiiid  to  accept  tiie  bills.  If  they  ware  not 
BO  bonnd,  then  there  was  no  acoeptance,  and  lids  action  can 
not  be  maintained.  6  Peters,  686;  15 Peters,  895 ;  SPeters, 
Oondens.  Bep.  95;  10  John.  Bep.  180;  8  Wilson  Bep.  6S9; 
6  Gowen  Bep.  854;  8  Wend.  494;  9  lb.,  64,  68;  4  Oowen 
Bep.  645;  2  John.  Bep.  48;  5  lb.  69 ;  7  lb.  898;  10  John. 
Bep.  180 ;  10  Wend.  67;  7  Wend.  815. 

8.  The  objection  is  not  without  force,  that  a  contract  to 
bind  the  principal,  shodd  be  made  in  his  name;  and  in 
this  yiew,  if  the  obligation  to  accept  the  bills  was  binding  on 
any  one,  it  most  haye  bonnd  Almy  to  accept.  This,  how- 
ever, is  rather  a  technical  ground,  and  it  does  not  seem  to  be 
necessary  to  rely  on  it. 

The  abore  positions  are  met  by  the  plaintiffl  on  the  ground 
that  the  intention  of  the  purchasers  was  carried  out,  and  that 
is  to  be  regarded  in  giving  a  ^onsthiction  to  the  letter  of 
attorney.  The  intention  of  the  parties  can  never  be  disre- 
garded, but  how  is  that  intention  to  be  ascertained!  The 
only  safe  rule  is,  to  ascertain  the  intention  from  the  language 
used  by  the  parties.  1  Term  Bep.  708 ;  2  Bing.  622 ;  Chitt. 
on  Con.  212 ;  4  Maul,  and  Sel.  422;  6  lb.  9, 12. 

Mills  was,  clearly,  an  interested  witness.  He  was  released 
from  liability  on  the  special  counts  only,  which  set  out  the 
bills  drawn  by  him.  He  had  an  interest  of  one-third  of  the 
boat,  and  was  interested  in  sustaining  the  contract  he  made, 
by  which  he  might  exculpate  himself  from  responsibility 
under  the  power. 

The  boat  in  question  was  unfortunately  wrecked,  and'  the 
contest  is,  who  shall  suffer  the  loss.  The  case  turns,  as  before 
remarked,  on  the  letter  of  attorney,  and  the  acts  done  by 
Mills  in  the  purchase  and  drawing  of  the  bills. 

Upon  the  whole,  we  feel  ourselves  bound  to  oveirole  the 
motion  for  a  new  trial. 
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SkDAM  ST  AL.  V*  WlLXXUa  AHD  HooaM  ST  Mh. 

JUKE  TERM,  1845. 

^WImii  » jndgmeal  k  oblaiiied  agwoit  one  of  two  paiHwwMi  a  Joiit  proauaa,  iIm 
oontnet  is  meigsd  in  the  judgment ;  and  an  aetion  at  law  can  not  be  maintained 
againat  the  partaen  op  tlie  same  groond. 

Wliete  a  pwty  kaa  loat  Ua  ramedy,  tbroagfa  &e|^4g0BM  at  kw^ 
aid]  but  wiMia  aadi  lanledy  haa  been  loat  bf  aocadent,  or  athflrwiaev  aicept  by 
Mgligenee,  cfaanoexy  will  aid. 

TVbere  one  partner  flells  to  anotber,  who  blndabimaelf  to  appropriate  the  goods  on 
iMod,  ta  ibe  pagnMent  oftba  dabta  of  the  flim,  Iha  aHigaae  becomaa  a  tiaataato  tlw 
oadltora  and  the  late  palmar^  Sat  the  frithiid  peifonnanoe  of  the  tmat. 

It  ia  Immaterial  whether  the  faUl  in  form  be  a  creditor^  bill,  if  it  contain  vpon  iki 
ftcetnattflt  fcf  lefoC 

A  Adbtar  of  Uia  jodgmant  debtor,  if  he  igiae  ta  pay  the  JudgBMbt  oadkloc,  naf 
be  deoeed  to  make  the  payment. 

A  mortgage  can  not  be  split  up  into  di&rent  suits,  on  the  different  tracts  of  land 
mortgaged;  yet  if  one  or  more  of  sn^  tracts  haTO  been  aoM  by  *  prior  mortgagSi 
arif  dw  mof^vgorhaTaaoiillato  fuah  tneta»  they  may  be  aaailied  iatbabiUto 


Messrs.  Seaman^  Dongtase  and  Walker^  for  eomplalnanfg. 
Meflsis.  Manning^  ffunt  and  Watson,  for  defendants. 

OPISnOK  OF  THE  OOUBT. 

THSbill  in  Uda  ease  states  diat  WillianiB  and  Hodges  wece 
partaners,  and  tiiat-B.  O.  WiUJams  puchased  goods  of  plain- 
tiff in  Ids  own  individual  name  for  the  firm.  That  WiUiams 
sold  ont  the  goods  to  Hodges,  who  agreed  ant  of  the  [mceeda 
thereof,  to  pay  tiie  debts  of  B.  O.  Williama,  eontraeted  in  the 
poidiaseofthe  goods,  indnding  plaintiff's  debt.  That  Hodges 
gave  a  bond  in  the  penalty  of  axty  thousand  dollars,  and  a 
mortage,  to  secure  the  payment  of  said  debts.  The  bill  is 
filed  in  behalf  of  tfie  creditors  of  the  late  fim^  to  foreclose  the 
mortgage,  etc.  A  judgment  was  obtained  by  the  com^ain^ 
ants  against  B.  O.  Williams. 

The  defendants  demurred  to  the  bill,  and  assigned  various 
gronnds  as  cause  of.  demurrer,  which  will  be  considered. 
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It  is  first  alleged  that  the  complainants  can  not  sustain  their 
bill  on  the  ground  of  the  co-partnership. 

1st*  Because  the  judgment  against  B.  O.  Williams  has  not 
taken  away  the  legal  remedy  of  the  complainants  against 
Hodges  and  Williams,  as  co-partners.  Shedeyy.MtmdemUe 
and  Jamison^  6  Cranch,  253. 

2d«  Admitting  the  legal  remedy  against  Hodges  to  be 
extinguished  by  the  judgment,  the  complainants  are  not  enti- 
tled to  any  relief  in  equity  against  Hodges  on  that  account. 
It  was  through  their  own  negligence,  and  not  any  fraud  on 
the  part  of  Hodges,  or  either  of  the  other  defendants,  that 
they  lost  their  remedy  at  law  against  him,  and  equity  will 
not  give  relief  in  such  a  case.  Pinny  v.  Martiny  4  John. 
Chan.  H&p.  566. 

The  fin^t  ground  was  undoubtedly  sustained  in  the  case 
cited  from  6  Cranch.  That  case  has  not  been  overruled  by  the 
Supreme  Court ;  but  it  would  seem  to  be  impossible  to  sustain 
it  on  general  principles.  That  a  judgment  against  one  of  two 
joint  promisers,  or  persons  equally  bound  to  pay  the  debt 
sued  for,  both  being  sued,  merges  the  debt,  is  a  principle  sus- 
tained generally,  except  in  the  above  case.  Had  the  note 
been  joint  and  several,  and  the  suit  been  commenced  against 
one  only,  and  a  judgment  obtained  against  him,  another 
action  might  be  brought  against  the  co-promiser.  But, 
whether  the  case  of  MandeviUe  be  law  or  not,  the  bill  is  not 
objectionable  on  that  ground. 

On  the  second  ground,  it  is  supposed,  that  if  the  right  at 
law  against  Hodges  be  extinguished,  by  the  judgment  against 
Williams,  that  is  no  ground  on  which  chancery  can  give 
relief.  It  may  be  admitted,  as  ruled  in  the  case  of  Pinny  v. 
Martin^  that  where  a  party  has  lost  his  remedy  at  law  by 
negligence,  chancery  will  not  aid  him.  But  the  remedy 
sought  against  Hodges,  did  not  exist  as  against  Williams. 
The  bill  seeks  to  foreclose  the  mortgage  given  by  Hodges,  and 
subject  the  property  covered  by  it,  to  the  payment  of  the  debts 
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of  the  finiL  Thifi,  if  not  a  new  liability,  is  a  new  secnritjr, 
for  the  payment  of  those  debts,  and  it  can  only  be  applied^ 
as  intended  by  the  parties,  by  a  conft  of  equity.  No  proce- 
dure at  law  against  Williams  and  Hodges,  conld  efiectnate 
tfaiB  object. 

It  is  contended  that  the  bill  can  not  be  sustained  on  the 
groimd  that  Hodges  is  a  trustee  for  the  creditors  of  the 
co-partnership. 

In  support  of  this  position,  it  is  insisted,  that  no  case  can 
be  found  in  which  a  court  of  equity  has  declared. a  debtor  to 
be  a  trustee  for  his  own  creditors,  and  sought  to  charge  him 
with  the  payment  of  his  debts  in  this  new  characteif ,  aside 
from  his  legal  liability. 

Hodges,  it  is  said,  was  equally  bound  with  Williama  for 
the  payment  of  complainant's  debt,  "^en  he  purchased  out 
Williams's  interest  in  the  co-partnership;  and  when  he  after- 
wards gave  the  bond  and  mortgage.  That  the  judgment  was 
not  obtained  against  Williams,  until  nearly  two  years  after 
the  bond  and  mortgage  were  executed. 

It  is  true  that  Hodges  was  equally  liable  with  Williams, 
for  the  payment  of  the  debts  of  the  partnership.  But  by  his 
contract  with  Williams,  he  bound  himself,  out  of  the  proceeds 
of  the  goods  reoeiyed^  to  pay  the  debts  of  the  firm.  Does  not 
this  constitute  a  trust?  If  Hodges  were  about  to  appropriate 
tiie  goods  in  any  other  manner,  and  for  any  other  purpose, 
than  to  pay  the  debts  of  the  partnership,  could  not  Williams 
restrain  him  by  injunction }  Could  not  the  creditors  of  the 
firm  restrain  him!  It  was  upon  the  condition  of  the  faithfhl 
application  of  the  proceeds  of  the  goods  to  the  payment  of 
these  debts,  that  the  goods  were  placed  under  the  control  of 
Hodges.  The  mortgage  was  given  to  secure  the  faithful  per- 
£>rmanoe  of  this  contract.  And  those  who  are  beneficially 
interested  in  the  contract,  may  enforce.the  mortgage.  Bleaker 
Y.  Bingham,  8  Paige's  Oh.  249 ;  1  John.  Gh.  Bep.  82 ;  8  John. 
Ch.  261;  2  Story's  Equity,  sec.  1041  to  1044. 
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As  the  bond  and  morlgage  were  intended  to  eeenre  the 
payment  of  certain  moneys  to  Ibe  complainants  and  other 
creditors  of  Williams,  and  not  directly  to  him,  he  may  be 
considered  in  equity  as  a  trostae  of  the  bond  and  mcwl^age 
for  the  complainants  and  others.  It  was  held,  in  the  case  ci 
Mick  T.  JBTinmar  amd  PhUUi^p^  8  Swanston,  417,  that  a  per- 
son not  a  party  to  a  contract,  nor  privy  to  it,  bnt  for  whose 
benefit  a  third  person  had  entered  into  it,  could  file  a  bill  in 
equity  for  a  specific  execution  of  it.  7  Oranch,  69 ;  1  John. 
Oh.  129;  7  Paige,  627- 

It  is  insisted,  that  the  bill  can  not  be  sustained  as  a  cred- 
itor^ bill,  as  it  does  not  show  that  the  remedy  at  law  has  been 
exhausted.  An  execution  on  the  judgment  against  Williams 
was  retnmed  no  property  found,  as  required. 

As  to  the  character  of  this  bill,  it  is  not  material,  if  it  em- 
body principles  which  show  that  the  complainants  are  entitlad 
to  rdief.    It  is  not,  technically,  a  croditor's  bill. 

On  the  supposition  that  this  is  a  creditor's  bill,  it  is  objected 
that  it  can  not  be  sustained  against  the  defendants  Hodges 
and  Gardner  D.  Williams. 

And  the  dedsion  of  CSiancellor  San&vd  is  cited  in  Z>ofu>tMm 
T.  Fvnm,^  Hop.  0.  Rep.  85,  where  he  says  ^^  the  court  has  no 
power  to  compel  the  debtor  of  a  judgment  debtor  to  make 
payment  to  the  judgment  creditor,  in  satisfkction  of  the  judg- 
ment.'' And  it  is  argued  that  Hodges  is  a  debtor  to  B.  O. 
Williams  to  the  extent  of  the  bond  and  mortgage,  but  the 
defendant,  Oardner  D.  Williams,  is  not  a  debtor  of  B.  O. 
Williams  in  any  amount. 

Whether  a  debtor  of  a  judgment  debtor  can  be  decreed  to 
pay  the  judgment  creditor,  must  depend  upon  the  character 
of  the  contract  out  of  which  the  indebtment  arises.  If  the 
debtor  bound  himself  to  pay  the  judgment  creditor,  he  would 
be  decreed  to  pay  him.  Or  if  the  contract  to  that  effect  were 
made  with  the  judgment  debtor,  the  principle  stated  in  the 
above  case  will  admit  of  qualification. 
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The  oomplaiDftnti'  bill  is  idleged  to  }»  multi&rions,  as  it 
seeks  to  IiATe  the  judgment  at  law  satisfied  out  of  a  chose  in 
aetion,  the  bond  and  mortg^;  and  also  aaks  a  foredosuie 
of  the  mortgage.  Cooper's  Eqnity,  182-3;  Su^  v.  Efard^ 
6  Paige,  32;  ScOMdge  v.  Syde^  1  Jacob,  151. 

It  is  a  matter  of  difficulty  to  ]bj  down  any  role  by  which 
a  bin  shall  be  considered  mnlti&rioQS.  But,  we  think  the 
jnresent  bill  is  not  subject  to  this  objection.  The  claim  of  the 
complainants  and  the  other  creditors  can  be  satisfied  oat  of 
the  mortgage  only,  by  a  foredosnre  and  a  sale  of  the  premises. 

The  bill  prays  a  foredosnre  of  the  mcHrtgage,  except  lot 
ninety  •six  and  a  part  of  lot  ninety^teiren ;  and  this,  it  is  said, 
is  good  on  demurrer.  A  bill,  it  is  said,  must  apfdy  to  the 
whole,  and  not  to  a  p^  of  the  mortgaged  premises,  because 
it  would  mnltiidy  Illation.  Cooper's  Equity^  184: ;  Mitford's 
Pleadings,  18d. 

It  may  be  that  the  mortgagor  had  no  title  to  lot  ninety-six, 
and  a  part  of  lot  mnety-seven.  It  is  true  that  a  party  would 
not  be  permitted  to  file  several  bills,  to  foredose  different 
parts  of  the  same  mortgage.  That  would  be  an  abuse  which 
the  court  would  correct.  In  the  general,  such  a  procedure 
might  be  &Torable  to  the  mortgagor ;  especially  if  the  prop- 
erty would  be  likely  to  sell  for  more  than  the  mortgaged  debt. 
The  bill  shows  that  the  aboye  lots  have  been  sold  under  a 
prior  mortgage. 

It  is  objected  that  the  bill  is  filed  by  the  complainants,  on 
behalf  of  themselves  and  all  other  judgment  creditors  of  the 
defendant  O.  B.  Williams,  when  it  does  not  appear  firom  the 
bin  that  there  are  any  other  judgment  creditors. 

And  it  is  said  to  be  good  ground  of  demurrer  to  the  whole 
bin,  that  a  person  who  has  no  interest  in  the  controversy,  and 
has  no  equity  as  against  the  defendant,  is  improperly  joined 
as  s  f9a^  complainant.  CflarJsson  v.  J)e  Peysier^  8  Paige, 
Si6;  King  qf  S^in  and  other$  v.  Maohado^  4  Bussell,  235 ; 
8  Condensed  English  Oh.  Bep.  643. 
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Thifl  may  be  good  law,  bat  its  application  to  the  case  is  not 
peroeired.  The  ai^nment  nsed  ib,  ^^  if  a  complainant  who 
has  an  interest  in  a  suit,  can  not  nnite  with  him  one  who  has 
no  interest;  it  wonld  seem  to  follow  that  he  could  not  file  a 
bill  in  behalf  of  himself  and  others,  without  showing  there 
are  others  interested  in  the  subject  matter  of  the  suit" 

The  bUl,  by  the  general  designation  of  judgment  creditors 
of  the  firm,  leaves  no  uncertainty  as  to  the  persons  who  may 
come  in  and  daun  a  due  proportion,  under  the  sale  of  the 
premises.  Where  parties  are  veiy  numerous,  a  part  of  the 
persons  in  interest  may  prosecute  for  the  benefit  of  the  whole. 
In  their  decree,  the  court  will  make  the  proper  distribution  of 
the  money. 

The  objection  that  the  dtusenship  of  the  defendants  is  not 
sufficiently  alleged,  is  not  sustainable.  In  the  bill  they  are 
alleged  to  be  residents,  but  in  the  subpoena  they  are  stated  to 
be  citizens. 

The  demurrer  is  orerroled,  and  the  defendants  are  required 
to  answer,  etc 


Lawbence  Ajsm  Eeese  v.  Wiokwasb  and  Oobbv 

A  mdi  after  it  shall  have  been  commenoad,  eannot  be  afiected  bj  a  State  law 
extending  the  exemption  of  the  property  of  the  defendants,  each  law  never  having 
been  adopted  by  the  court ;  and  the  law  previously  adopted  authoriied  an  exempiioQ 
to  a  more  limited  extent. 

Mr.  FroBer  for  complainant. 
Mr.  Emmons  for  defendant. 

OPnaOK  09  THE  COURT. 

This  is  a  case  in  chanceiy,  in  which  a  receiver  was  ap- 
pointed, and  the  legislature  of  the  State  having  passed  a  law 
exempting  certain  articles  of  properly  from  execution,  in 
addition  to  those  formerly  exempted,  a  motion  is  made  to 
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extend  the  exemption  under  the  recent  act.  £nt  the  court 
held,  thai  the  revieed  act  which  had  been  adopted  by  the  court, 
and  under  which  the  present  proceedings  were  institnted, 
ahonld  gOYem  the  case.  The  property  was  ordered  to  be 
sold. 


Bell,  m  al.  v.  Pohxbot. 

In  a  boll  of  diieoTery,  to  aid  a  pnwecntion  at  law,  the  bill  abonld  aver  the  ma- 
teriality of  the  facts,  and  that  they  can  only  .be  proved  by  the  oath  of  the  de- 
fradant 

Ills  no  nifficient  answer  to  soch  bill  to  eay,  that  A.  B.  can  prove  the  facts;  wheia 
die  pecBon  soiefiBned  to  is  interested. 

The  oomplunant  eanpot  be  compelled  to  rely  upon  the  oath  of  an  interested  wit* 
neiBB.    Hie  may  re(iiiiie  the  oath  of  the  defendant  as  to  the  facts. 

TbetB  is  a  distznction  between  a  bill  for  discovery  merely,  and  one  lor  discovery 
andielje£ 

The  plea  presented  the  iasne,  who  was  best  acquainted  with  the  firots  of  the  case, 
li»  defendant  or  other  personsf    Sndi  an  issne  cannot  be  tried. 

Mr.  Rcmeyn  for  complainants. 
Messrs.  Joy  and  Porter  for  defendant. 

OPmiOK  OF  THE  OOUET. 

Thb  defendant  brought  an  action  for  trespass  on  personal 
prupertjr,  against  the  complainants,  on  the  law  side  of  this 
court.  In  aid  of  the  defense  at  law,  the  present  bill  was 
filed,  to  'procas^  a  discoyery  from  the  defendant. 

In  June,  1843,  Bell  sued  out  a  writ  of  attachment  from  a 
caxcoit  court  of  the  State,  against  William  Cramer,  an  ab- 
aocmding  debtor,  which  was  laid  upon  certain  goods  as  being 
his  ^perfy .  The  other  complainants  aided  in  the  service  of 
the  attachment.  Pomeroy  sued  them  for  trespass,  on  the 
ground  that  he  had  acquired  title  to  the  goods  from  Cramer. 
hk  their  defense,  the  complainants  set  up  that  the  goods  were 
obtained  bj  a  fraudulent  conveyance,  and  that  others  were 
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interested  viih  him  in  ibe  goods,  who  should  have  been  made 
parties.  And  the  bill  arers  that  the  ftcts  charged  are  mate* 
rial  to  the  defense  of  the  oomplainantB  in  said  snit  at  law. 
^^  That  a  discoyery  by  &e  said  Pomeroy  of  the  varions  matters 
set  forth  in  the  interrogatories  to  this  bill  is  indispensable  to 
enable  the  complainants  to  plead  to  said  dedaration,  and  as 
proof  in  the  trial  of  the  cause,  and  that  they  are  unable  to 
prove  the  facts  by  other  testimony." 

The  defendant  pleaded  that  the  facts  set  forth  in  the  bill  of 
complaint  are  within  the  personal  knowledge  of  Obed  Smith, 
and  may  be  proved  by  him.  That  said  Smith  was  his  agent, 
and  that  the  defendant  has  no  personal  knowledge  of  his 
doings. 

The  materiality  of  the  fiacts  alleged  in  the  bQl,  as  a  defense 
to  the  action  at  law,  are  obvious. 

The  non-joinder  of  the  parties  connected  in  interest,  with 
the  plaintiff  in  the  original  suit,  are  important  to  be  known, 
that  a  plea  in  abatement  may  be  pleaded.  Should  such  a  plea 
be  filed,  on  insufficient  grounds,  the  judgment  would  be  per- 
emptoiy. 

In  support  of  the  plea  it  is  contended  that  a  discoveiy  is 
granted  in  such  a  case  only  where  there  is  a  failure  of  other 
legal  testimony  in  the  case.  That  the  plaintiff  at  law  can 
not  be  called  upon  to  disclose  facts  for  the  defionse,  unless  he 
alone  has  knowledge  of  the  facts,  and  they  are  such  as  tiie 
defendant  is  entitled  to  have  before  the  jury  on  the  trial.  10 
Peters,  497 ;  2  Paige,  601 ;  4  John.  Oh.,  409 ;  7  Oranch,  89 ; 
Mitford,  245. 

That  the  only  fkct  in  the  bill  which  has  any  thing  to  do 
with  the  defense,  is  that  other  parties  are  interested  in  the 
goods ;  and  this,  if  true,  may  be  proved  by  competent  wit- 
nesses. That  it  is  a  fishing  bill,  which  the  law  will  not  toler* 
ate.    2  Osin's  Oases,  296 ;  Story's  Head.,  26&-4. 

This  argument  is  in  conflict  with  the  express  allegations  of 
the  bill.    The  complainants  aver,  that  the  fkcts  are  material  in 
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th^r  defense,  at  law,  and  that  they  can  only  be  proved  by  the 
oaHi  of  theplaintiffi  The  plea  is  not  snppcvted  byan  answer, 
and  the  fiu^  stated  in  the  plea  mnst  be  considered  as  true, 
from  the  manner  it  comes  before  ns. 

The  groirnds  on  which  the  disooreiy  is  asked,  that  the  title 
odT  Pomeroy  is  firandvlent,  and  that  other  persons  have  an 
interest  in  the  goods,  it  is  contended,  do  not  give  to  the  com- 
plainants a  light  of  disooyery.  Hare  on  Discoreiy,  197. 
That  it  is  not  a  soffident  gronnd  for  a  discoyery  to  insist  that 
the  evidence  sought  will  prove  that  Pomeroy  has  no  title,  and 
that  the  title  will,  therefore,  devolve  on  the  plaintiff. 

There  is  a  distinction  betwe^i  a  bill  filed  for  discoveiy 
merely,  and  a  bill  filed  for  discovery  and  relief.  The  former 
ia  ancillary  to  a  trial  at  law;  the  latter,  although  a  bill  of 
discoveiy,  withdraws  the  canse  fi!om  a  legal  formn,  and  brings 
it  for  a  decision  before  a  conrtof  equity.  He  present  is  merely 
a  bill  of  discovery.  It  may  be  filed  as  a  matter  of  right,  eithcor 
in  aid  of  proof,  or  as  a  substitute  for  proof  adducible  in  a 
court  of  law.  Mitford's  PL,  198,  807 ;  Hare  on  Discovery, 
1, 110, 116 ;  Zeggei  v.  Po*^,  2  Paige,  001, 

The  cases  cited  in  2  Story's  Com.  on  £q.,  sec.  1495,  were 
cases  where  relief  was  prayed.  In  1  Story,  see.  74,  the  rule 
is  confined  to  such  cases.  And  this  was  the  character  of  the 
cases  of  Bupd  v.  darkens  Es^tb^  in  7  Cranch,  69 ;  and  in 
Brown  v.  Swann^  10  Peters,  497.  Judge  Story,  in  his  latest 
work  on  this  subject,  refers  to  this  rule,  an&  this  will  recon- 
cile the  cases.  Story  Eq.  PI.,  pp.  260, 348 ;  note  319 ;  sec. 
824. 

The  plea  presents  as  an  issue,  the  question,  who  is  best 
acquainted  with  the  facts  of  the  case,  the  defendant,  or  third 
persons  ?  Can  such  an  issue  be  tried  ?  It  involves  not  merely 
a  knowledge  of  the  &ctB,  but  the  competency  and  credibility 
of  witnesses.  Such  an  issue,  if  it  could  be  tried,  would  lead 
to  great  delay  and  to  no  practical  result. 
Smith  is  charged  in  the  bill  as  having  an  interest  in  the 
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goodfl.  Can  he  be  made  a  witness  in  his  own  case)  And 
under  sach  circumstances,  is  it  an  answer  to  the  bUl  that 
Smith  has  a  knowledge  of  all  the  facts  ?  He  is  incompetent 
The  complainants  are  not  bound  to  waive  Hus  objection  and 
call  Smitii  as  a  witness,  in  their  defense.  It  would  be  unsafe 
for  them  to  do  this.  And  no  court  could  require  them  to 
doit. 

Smith  is  also  personally  interested  in  denying  the  fraud. 
If  he  acted  fraudulently,  he  is  personally  responsible  to 
Pomeroy^  The  plea  does  not  aver  Smith  to  be  a  competent 
witness.  Its.  averments  are  limited  to  what  he  did,  and  does 
not  cover  the  allegations  as  to  the  title  of  other  parties. 

Pomeroy ,  it  is  contended,  being  in  lawful  possession  of  the 
goods,  by  his  agent  Smith,  may  maintain  an  action  of  tres- 
pass against  the  complainants.  This  position  is  founded  on 
the  presumption  of  a  legal  possession  by  Pomeroy,  and  that 
the  defendants,  in  the  action  of  trespass,  are  without  title. 
On  this  bill  we  are  not  to  try  the  title.  The  complainants 
say  that  Pomeroy's  title  was  fraudulently  acquired,  and  that 
they  can  only  prove  it  by  his  oath.  We  think,  under  the 
circumstances,  tiiey  are  entitled  to  an  answer,  and  the  plea  is 
oonsequentiy  overruled. 
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When  tbe  evidenoe  on  a  tall  to  enjoin  the  defendant  from  infringing  the  plaintifi>i 
patent,  be  confficting,  the  conrt  will  direct  an  isBoe  to  be  ^^ied  by  a  jur^t  or  refer  the 
matter  to  a  maetK,  to  eTamine  the  machinerf  of  the  defendant^  take  addUtikmal 
testimony  and  lepott 

A  lefeienoe  bdng  made,  and  a  fevorable  report  for  the  plaintiff  on  all  the  pointa 
controverted  beiog  made,  an  injunction  waa  granted. 

Mr.  Ewing^  for  complainant. 
Mr.  Ooddard^  for  defendant. 

OPINION  OF  THE  CX)UBT. 

Thb  complainant  filed  his  bUl  againBt  the  defendant,  to 
leatrain  him  from  infringing  his  patent  right.  The  complain- 
ant, in  connection  with  his  brother,  now  deceased,  claims  the 
invention  of  a  new  and  nsefnl  improyement  in  the  application 
of  hjdranlic  power,  by  methods  of  combining  percussion  with 
re-action,  applied  and  exemplified  in  the  fonns  of  machinery 
which  they  mention. 

The  defendant  in  his  answer,  denied  the  infringement,  and 
also  the  right  of  the  plaintiff  as  stated  in  his  bill. 

At  the  hearing,  it  was  proved  by  two  witnesses,  introduced 
by  the  complainant,  that  the  water  wheel  used  by  the  defend- 
ant was  the  same  in  principle,  as  that  claimed  by  the  plaintiff. 
And  one  of  the  witnesses  says  that  he  heard  the  defendant 
flay,  he  expected  to  pay  Parker  for  his  improvement. 
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Several  of  tke  witnefiBes  called  by  the  defendi^it,  Bay,  that 
the  improyement  claimed  by  the  plaintiff  was  of  no  ralne. 
That  the  power  is  derived  merely  fix)m  the  weight  of  the 
water,  and  that  there  is  nothing  new  in  ihe  invention.  Under 
this  conflict  of  the  testimony,  the  court  referred  the  matter  to 
C.  P.  Buckingham,  Esquire,  who  was  directed,  at  the  request 
of  either  party,  to  witness  such  experiments  as  may  be  made 
in  relation  to  the  improvements  claimed,  and  that  he  shall 
take  such  further  testimony  as  may  be  requested,  due  notice 
being  given.  And  that  he  report  the  result  of  his  experi- 
ments and  hiB  opinion  in  relation  to  the  following  matters : 

First — Whether  the  invention  claimed  is  new  or  useful ; 
and  ehould  he  so  find,  that  he  state  the  particulars  in  which 
it  is  new,  and  wherein  oonsiBts  its  utility* 

Secondly — Whether  the  complainant's  patent  is  valid ;  and 
if  not,  the  reason  of  its  invalidity.  It  may  be  proper  here  to 
remark  that  these  directions  were  framed  by  the  counsel,  and 
the  impropriety  of  this  one  was  not  noticed  by  the  court, 
until  the  report  of  the  master  was  made.  The  object  was  to 
have  a  report  on  all  matters  connected  with  the  subject,  which 
either  party  desired.  But  the  validity  of  the  patent,  upon  its 
face,  was  a  matter  of  oonstmction  for  the  court 

Thirdly — Whether  the  invention  claimed  by  the  defendant, 
or  the  water  wheel  made,  vended  or  used  by  him,  is  an  in- 
fringement on  complainant's  rights  under  his  patent ;  and  if 
so,  wherein. 

Fourthly — The  amount  of  damages,  etc. 

Under  Uiese  directions  the  master  reported,  ^^the  particn- 
lars  in  which  this  part  of  the  invention  is  claimed  to  be  new, 
are,  the  position  of  the  shaft,  (being  horixontal)  and  the 
number  <^  wheels  attached  thereto.  That  its  utUity  consists 
in  the  convenience  of  attaching  the  shaft  directly  to  ibe  saw 
without  the  intervention  of  gearing ;  in  avoiding  friction  by 
placing  the  wheels  in  pairs,  so  that  the  wat^  shall  preM 
equally  each  way  in  a  direction  parallel  with  the  shafd,  and  in 
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permittiiig  the  power  of  a  low  head,  as  applied  to  the  same 
shaft,  to  be  increafled  to  the  utmost  extent  of  the  snppl j  of 
water,  bj  increaBing  the  number  of  pairs  of  wheels/' 

'^llie  next  partienlar  of  the  invention  claimed,  consists 
of  the  concentric  cylinders,  and  the  manner  of  supporting 
them." 

And  lie  reports  that  no  evidence  was  adduced  to  show  that 
this  part  of  ^e  inyention  was  not  new,  and  he  sajs  there  can 
be  no  doubt  of  its  utility. 

The  next  particular  of  the  invention  claimed  is,  *^  the  spouts 
which  conduct  the  water  into  the  wheds  from  the  penstock, 
ud  their  spiral  terminations  between  the  cylinders."  And 
this  &e  master  reports  is  both  new  and  usefbl. 

Another  part  of  the  invention  claimed  by  the  complainant 
is,  a  contrivance  ^^fbr  applying  the  principle  of  vertical  or 
dicnlar  motion  of  the  water  to  re-action  wheels  now  in  use. 
This,  he  says,  is  both  new  and  usefol." 

He  reported  fitvorably  of  the  patent,  tiiat  the  defendant  had 
infringed  it,  and  he  estimated  the  damages  at  seventy-five 
d(dlarB. 

Exceptions  were  taken,  to  the  report,  and  argued,  but  no 
additional  testimony  was  offered.    As  to  the  infringement, 
the  master  reports,  *^the  improvements  claimed  by  the  plain- 
tiff, in  the  summing  up  of  his  specifications  are,  ^thex)eculiar 
form  of  the  buckets,  and  the  double  spiral  scroll  placed 
between  them.'    The  specification  itself,  however,  describes 
the  wheels  as  placed  in  pairs  on  a  horizontal  shaft;  and  the 
scroll  as  being  placed  in  a  concave  resembling  an  ogee.   The 
spiral  scroll,  the  combination  of  the  wheels  and  the  concave, 
are  aU  of  them,  undoubtedly  infringements  on  the  rights  of  the 
complainant,  under  his  patent."    This  is  the  opinion  of  the 
master,  leho  is  understood  to  be  practically  acquainted  with 
machinery,  and  especially  with  the  kind  of  machineiy  in- 
volved in  this  inquiry    And  his  opinion  being  formed  fi^m 
actual  examination  and  experiments,  it  is  entitied  to  great 
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weight.  Indeed,  there  is  no  evidence  in  the  case  which  can 
create  any  doubt  in  the  mind  of  the  eonrt,  as  to  its  entire 
accuracy. 

The  novelty  of  the  invention  has  been  called  in  question  by 
the  counsel,  and  a  reference  is  made  to  the  Dictionary  of 
"Arts  and  Sciences,"  page  2010,  under  the  head  of  "Mill;" 
and  to  other  treatises  on  mechanics,  but,  we  think,  without 
success.  We  think  the  invention  of  the  complainant  is  dif- 
ferent in  principle  from  any  structure  referred  to.  And  we 
can  not  doubt,  from  the  evidence  and  the  models  exhibited, 
that  by  the  combination  described,  a  great  increase  of  power 
is  gained  over  any  other  machinery  before  used  for  a  similar 
purpose.  The  contrivances  show  great  ingenuity  and  an 
Intimate  acquaintance  with  hydraulics.  From  the  evidence, 
a^d  our  reflection  on  the.  subject,  we  are  impressed  with  the 
great  value  of  the  invention,  with  its  novelty  in  combination, 
and  with  the  high  merit  of  the  patentees  in  bringing  into 
pra^^cal  operation  so  great  an  improvement  in  hydraulic 
power.  We  therefore  enjoin  the  defendant  from  further 
making,  using  or  vending  re-action  water  wheels,  to  be  used 
in  the  manner  of  those  heretofore  made  by  him,  or  any  other 
infringing  of  the  exclusive  privileges  of  the  comf^inant,  etc., 
and  that  within  twenty  days  the  defendant  pay  the  costs  of 
this  suit,  etc. 


BaOOKB  AND  MOBBIS  V.  BlOXlirBLL  AND  JsKKINS. 

Under  the  aot  of  1836,  the  renewal  of  a  patent  does  not  enure  to  the  benefit  of  the 
aeeignee,  unless  by  the  terms  of  the  assignment,  such  benefit  was  secured. 

A  general  assignment  conveys  only  an  interest  during  the  term  for  whidi  the 
patent  was  granted. 

Any  other  oonstmctian  would  defeat  the  eipressed  object  of  the  law  authotixing 
a  renewal  of  the  patent 

Messrs.  Wright^  Coffin  and  Miner  for  plaintifb. 
Messrs.  Walker  and  OaUawvy^  for  def^dants. 
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OPINION  OF  TBS  OOUBT. 

"A  qnestion  is  made  whether  the  assignment  of  the  patent 
by  the  original  patentee,  does  not,  on  the  renewal  of  it,  enure 
to  the  benefit  of  the  assignee." 

Bj  the  11th  section  of  the  act  of  4th  of  July,  1836,  a 
^^  patent  is  made  assignable  in  law,  eith^  as  to  the  whole 
interest,  or  any  indiyidoal  part  thereof,  etc.,  ^^  which  assign- 
ment is  reqnired  to  be  recorded  in  the  patent  office,  in  three 
months  fix>m  the  execution  thereof."  The  18th  section  of 
the  same  act,  which  authorizes,  on  the  conditions  stated,  a 
renewal  of  the  patent,  provides,  that  ^^  the  benefit  of  such 
renewal  shall  extend  to  assignees  and  grantees  of  the  right 
to  use  Hie  thing  patented,  to  the  extent  of  their  respective 
interest  therein." 

If  the  question  turned  upon  these  two  provisions,  and  no 
reference  were  had  to  the  interest  assigned,  and  the  object  of 
the  govenmient  in  granting  a  renewal  of  the  patent,  the 
renewal  would  se^n  to  enure  to  the  benefit  of  the  assignee. 
8uch  was  my  impression  on  an  application  for  an  injunction 
in  the  above  case,  at  Chambers,  as  appears  from  the  154th 
page  of  the  fourth  number  of  the  Western  Law  Journal,  vol.  i. 
This  question,  however,  was  not  involved  in  the  point  then 
under  o(msid^:ation.  The  patent  had  been  assigned  in  part 
only.  The  remarks  were  made  incidental  and  without  ex- 
amination; and  I  am  now  convinced  that  the  view,  rather 
indinated  than  expressed,  in  its  broadest  sense,  and  without 
qoslifieation,  is  not  sustainable. 

Before  the  act  of  1836,  patents  were  renewable  only  by 
ap{)ication  to  Congress.  But  in  the  18th  section  of  the 
above  act,  the  Secretary  of  State,  the  Solicitor  of  the  Trea- 
smy,  and  the  Commissioner  of  Patents,  were  constituted  a 
board  to  grant  renewals  of  patents  on  the  conditions  and  in 
the  mode  provided.  ''And,"  the  section  provides,  ''if,  upon 
6 
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a  hearing  of  the  matter,  it  shall  appear  to  the  full  and  entire 
satis&ction  of  eaid  board,  having  due  regard  to  the  public 
interest  therein,  that  it  is  just  and  proper  that  the  term  of  the 
patent  should  be  extended,  by  reason  of  the  patentee,  without 
neglect  or  fault  on  his  part,  having  &iled  to  obtain,  from  the 
use  and  sale  of  his  invention,  a  reasonable  remuneration  for 
his  time,  ingenuity,  and  expense  bestowed  upon  the  same, 
and  the  introduction  thereof  into  use,  it  shall  be  the  duty  of 
the  commissioners  to  renew  and  extend  the  patent,"  etc. 

From  this  provision,  it  is  clear,  that  the  right  of  renewal 
is  limited  to  the  patentee,  whether  he  retains  or  has  sold  his 
invention.  The  remuneration  contemplated  by  the  statute, 
as  having  been  received  ^^  fi^m  the  use  and  sale  of  the  inven- 
tion," embraces  the  case  where  the  entire  patent  has  been 
sold  or  assigned.  Now,  if  the  benefit  of  the  renewal,  in  such 
a  case,  shall  enure  to  the  assignee,  how  much  is  the  patentee 
benefited  ?  The  renewal  was  granted  on  his  application  and 
at  his  expense ;  and  the  object  of  the  law,  in  authorising  a 
renewal,  is  to  give  to  the  patentee  ^^a  reasonable  remunera- 
tion for  his  time,  ingenuity  and  expense."  It  is  plain,  there- 
fore, that  if  the  assignee  realize  the  benefit  of  the  renewal, 
the  object  of  the  law  is  defeated,  and  the  solenm  action  of 
the  board  is  worse  than  useless.  Nothing  could  be  mora 
inconsistent  or  preposterous,  than  the  action  of  a  board  con- 
stituted of  high  ftmctionaries  of  the  government,  and  vested 
with  powers  to  make  the  above  inquiry,  and  to  extend  the 
patent,  at  the  expense  of  the  patentee,  if  all  the  benefit  of 
such  extension  shall  result  to  the  assignee,  and  this,  too, 
under  the  express  intention  of  remunerating  the  patentee. 
Where  the  assignment  of  the  patent  is  only  in  part,  the  prin- 
ciple is  the  same,  the  difference  being  in  the  degree  of  inter- 
est only. 

The  same  section,  it  will  be  observed,  which  gives  the 
ground  on  which  the  patent  shall  be  renewed,  makes  the  pro- 
vision in  behalf  of  the  assignee :  and  can  it  be  supposed  that 
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Ck>Bgiefl8  inteaded  by  this  proyision  to  defeat  the  intention 
of  the  renewal,  so  plainly  expressed  and  provided  for  in  the 
same  section?  TSo  known  role  of  construing  statutes  can 
sustain  this  view ;  and  the  force  of  this  view  is  not  weakened 
by  any  of  the  considerations  suggested.  It  may  be  admitted 
that  Congress  had  power  to  prescribe  any  conditions  which 
they  deemed  proper,  on  the  renewal  of  the  patent.  Congress 
had  power,  unquestionably,  to  refuBe  a  renewal.  The  inquiry 
18  not  what  Congress  had  power  to  do,  but  what  they  have 
done. 

The  assignment  transferred  only  the  interest  expressed  on 
its  &ce.  Ko  right,  beyond  the  term  named  in  the  original 
patent,  was  conyeyed  by  the  assignment,  unless  so  specified. 
But  it  IB  said  that  the  assignee  had  ground  to  expect,  when 
the  patient  expired,  that  he,  in  common  with  others,  would 
haye  a  right  to  use  it;  and  that  to  deny  him  this  right  would 
be  unjust.  When  he  purchased  the  patent,  in  whole  or  part, 
he  knew,  or  at  least  mnst  be  presumed  to  haye  known,  that  the 
patent  could  be  renewed  by  Congress,  and  as  a  prudent  man, 
he  should  haye  provided  for  such  a  contingency,  in  his  con- 
tract of  assignment,  and  what,  under  a  renewal,  would  be  a 
just  provision  in  behalf  of  the  assignee.  For  the  time  of  the 
patent,  he  has  not  only  had  the  right  to  use  the  machine,  but 
to  sell  the  invention  to  others.  Now,  no  hardship  results  to 
the  assignee  fix>m  the  renewal,  unless  he  has  a  machine  in 
operation  which  is  necessarily  suspended  by  the  extension  of 
the  patent.  The  assignee  could  not  claim,  on  any  supposed 
ground  of  hardship,  anything  beyond  the  use  of  the  machine 
or  machines  he  may  have  in  operation  at  the  time  of  the 
renewal  of  the  patent.  But,  under  the  construction  claimed 
for  the  assignee,  he  not  only  takes  the  use  of  the  machine,  if 
the  aBsigmnent  was  a  general  one,  but  the  entire  beneficial 
interest  in  the  renewed  patent..  Such  a  construction  is  in 
direct  opposition  to  the  declared  intention  of  the  act. 

Id  some  cases,  where  the  patent  has  been  extended  by  act 
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of  Congress,  the  right  to  use  the  machine,  as  in  the  case  of 
Oliver  Evans,  was  secured  to  ptirchasers ;  but  in  other  cases 
no  such  right  was  reserved.  Nothing,  therefore,  can  be  infer- 
red favorable  to  the  pretensions  of  the  assignee  firom  the  spe- 
cial acts  of  Oongress:  and  if,  in  every  case,  Congress  had 
reserved  to  the  assignee  the  right  to  use  the  thing  patented, 
it  would  not  sustain  the  claim  of  the  assignee  to  the  extent 
as  now  nrged.  There  is  no  precedent  or  usage  in  the  govern- 
ment, which  goes  to  strengthen  such  claim.  It  most  depend, 
wholly,  upon  the  Ist  section  of  the  act  of  1836 ;  and,  as  haa 
been  shown,  the  oonstraction  contended  for  wonld  go  to  defeat 
the  obvions  intention  of  the  statute. 

Some  other  interpretation  of  the  section  must  be  given, 
which  shall  make  it  consistent  with  itself,  and  effectuate  the 
intention  of  the  Legislature ;  and  this  can  be  done  without 
difficulty.  By  the  18th  section,  "  the  benefit  of  the  renewal 
is  extended  to  the  assignees  of  the  patent  to  the  extent  of  their 
interests  therein."  Now,  where  the  assignment  provides,  that 
in  the  event  of  a  renewal  of  the  patent,  the  same  interest 
shall  be  continued  to  the  assignee,  the  above  provision  gives 
a  legal  effect  to  it. 

As  before  remarked,  the  assignment  of  tbe  patentee  being 
general,  would  only  transfer  an  interest  during  the  patent ; 
and  if  it  had  been  special,  of  the  same  interest,  should  the 
patent  be  renewed,  there  would  be  no  legal  transfer  of  the 
renewed  patent,  had  not  such  an  interest  been  protected  by 
the  18th  section.  Without  this  provision,  the  assignment 
might  have  been  continued  on  agreement  to  convey;  but  it 
would  not  have  been  a  legal  conveyance  of  the  patentee's 
right.  He  could  not  convey  a  legal  title  to  that  which  was 
not  in  use;  and  from  this  it  will  be  perceived  that  foil 
effect  is  given  to  the  assignment  under  the  above  section. 
This,  it  appears  to  me,  is  a  fair  construction  of  the  statute. 
It  harmonizes  the  provisions  of  the  statute,  and  gives  efiect 
to  the  intention  of  the  parties.    The  act  of  1886  gives  no 
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authority  to  renew  a  patent, ,  except  for  the  benefit  of  the 
patentee.  Consequently,  where  the  entire  patent  has  been 
asaigned,  if  the  assignee  has  the  full  benefit  of  the  extension, 
there  can  be  no  renewal.  If  this  had  been  the  view  of  Con* 
greas,  they  wonld  have  said  so.  They  would  have  provided, 
that  where  a  patent  had  not  been  assigned,  it  might  be 
renewed.  But  they  have  said  no  such  thing.  The  provision 
for  renewal  extends,  as  well  to  a  case  where  the  patent  had 
been  assigned,  as  where  it  had  not  been. 

The  policy  of  the  statute  is  a  benign  one.  Its  design  is  to 
foster  genius  and  reward  merit.  Nothing  can  be  more  noto- 
rious than  the  poverty  of  great  inventors.  The  few  excep- 
tions that  may  be  named,  show  the  generality  and  truth  of 
the  remark.  Men,  whose  minds  are  excited  by  the  hope  of 
discoveries,  do  not  accumulate  property.  Absorbed  by  the 
highest  mental  operations,  they  naturally  become  indifierent 
to  eveiything  else.  They  remain  poor,  while  their  inventions 
add  prosperity,  wealth  and  glory,  to  their  country.  It  is  said 
that  the  inventor  of  the  gas  lights  of  London,  was  a  penny- 
less  wanderer  on  the  walks  of  that  great  city,  which  his 
genius  had  lighted.  Fulton,  and  mauy  others,  might  be 
named  as  the  greatest  benefactors  of  the  ages  in  which  they 
lived,  but  who  were  almost  destitute  of  the  means  of  living. 
This  was  known  to  the  Congress  of  1836,  and  the  above  act 
was  provided  to  deal  justly,  if  not  liberally,  with  inventors. 
In  proportion  to  the  poverty  of  these  men,  would  be  the 
necessity  to  sell  and  transfer  their  inventions ;  and  this,  often 
before  their  value  had  been  fully  ascertained.  The  act 
intended  to  provide  for  such  cases.  Borne  may  call  it  a  mu- 
nifioent  act;  but  with  much  greater  propriety  it  may  be 
denominated  an  act  of  justice.  Such,  then,  is  the  character 
and  object  of  the  act.  Its  policy  is  national.  But,  if  the 
claims  of  the  assignee  be  sustain^,  this  policy  must  be  dis- 
regarded and  overthrown,  and  this  to  secure  the  rights  of 
afiBignees,  who  may  have  nd  other  merit  than  that  which 
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arises  from  the  possession  of  means  to  purchase  and  speculate 
on  the  fruits  of  genius.  It  would  indeed  be  singular,  if  such 
a  motive  were  found  in  an  act  having  in  view  the  benefit  of 
inventors.  This  would  disregard  the  avowed  intention  of 
the  act,  and  would  sacrifice  the  greater  to  the  lesser  interest, 
and,  as  I  think,  does  not  necessarily  follow  from  a  full  and 
&ir  construction  of  the  act. 


Bbooes  and  Mosbib  v.  BicKznsix  and  Jbnkins. 

A  veidict  on  an  iwue  at  law,  directed  by  a  coort  of  chancery,  will  not  be  set  aside 
on  tho  ground  that  it  is  against  the  weight  of  evidence,  nnless  the  preponderance 
of  the  evidence  shall  be  clear. 

Snch  an  iHue  is  not  directed  as  a  matter  of  form. 

Where  doabts  exist,  or  testimony  conflicts,  or  where  the  sulject  matter  is  fit  to  be 
examined  by  a  jury,  an  iasue  should  be  directed. 

Patent  right  cases  are  of  this  character,  as  they  are  to  be  decided  by  exftir^  who 
generally  difier  in  opinion. 

There  is  no  infringement  of  a  combined  machine,  unless  all  the  parts  which  eon- 
Btitote  the  combination,  are  used. 

Before  the  right  under  a  patent  is  established  at  law,  chancery  will  not  decree  an 
injunction,  unless  such  right  shall  be  clearly  established. 

Messrs.  WrigM^  Coffin  and  Miner  for  the  plaintifb. 
Messrs.  Walker^  OaUoway^  and  Kebler  for  the  defendants. 

OPINION  OF  THE  COUBT. 

This  is  a  motion  for  a  new  trial  of  an  issue  at  law,  directed 
by  the  chancery  side  of  this  court.  The  complainants  filed 
their  bill,  representing  that  they  are  the  assignees  of  Wood- 
worth's  Planing  Machine,  etc.,  for  the  county  of  Hamilton 
and  other  territory ;  that  the  defendants  have  infringed  their 
rights  by  the  use  of  a  machine,  the  same  in  principle  as 
Woodworth's ;  and  they  pray  that  the  defendants  may  be 
enjoined  from,  the  use  of  their  machine.  The  court  directed 
an  issue  at  law  to  try  the  rights  of  the  respective  parties. 
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An  ifiBue  was  made  up,  involying  the  foUowing  points  in 
regard  to  the  validity  of  Woodworth's  patent: 

1.  The  renewal  of  the  patent  by  the  administrator  of 
Woodworth. 

2.  The  assignment  of  the  patent  to  the  plaintifb. 

3.  The  sufficiency  of  the  specifications. 

4.  The  yalidiiy  of  the  disclaimer  of  the  circular  saws  by 
the  administrator. 

5.  The  noyelfy  of  the  invention. 

6.  Whether  tiie  machines  are  substantially  the  same  in 
principle. 

More  than  thirty  witnesses  were  examined  in  the  case, 
cither  orally  or  by  written  depositions,  many  of  them  being 
enun^t  for  their  theoretical  and  practical  Imowledge  in  me- 
chanics, and  in  the  stracture  of  machinery  in  general.  On 
all  the  &cts  submitted  to  the  jury,  the  witnesses  differed  in 
opinion,  rather  more  than  half  being  on  the  side  of  the  plain- 
tiffi,  and  the  others  for  the  defendants.  The  cause  was 
patientiy  heard  by  the  juiy,  argued  by  counsel,  and  submit- 
ted to  them  by  the  court.  They  returned  a  general  verdict 
for  the  defendants.  And  now  a  motion  is  made  to  set  aside 
the  verdict 

In  Store  v.  MaSbotj  2  Yes.  sen.  552,  it  is  said  that  ^'  courts 
of  equity  are  much  less  strict  in  granting  new  trials  than 
courts  of  law,  it  being  necessary,  not  that  the  question  should 
be  decided  to  the  satisfaction  of  others,  though  ever  so  often, 
but  that  the  conscience  of  the  court  should  be  quite  satisfied." 
In  another  case  it  was  said,  ^'  the  court  will  not  direct  a  new 
Ixisl  of  the  issue,  if  application  for  a  new  trial  rested  solely 
upon  the  ground  that  the  verdict  was  against  the  weight  of 
evidence,'' 

In  this  case,  there  is  no  objection,  founded  on  the  admission 
or  rejection  of  testimony — none  to  the  conduct  of  the  jury,  or 
the  chai^  of  the  court.  The  motion  for  a  new  trial  rests  wholly 
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on  the  allegation  that  the  rerdict  was  against  the  weight  of 
evidence.  In  an  ordinary  case  at  law,  a  new  trial  is  larely  if 
ever  granted  on  this  ground.  The  jury  weigh  the  evidence, 
and  determine  on  the  credibility  of  witnesses ;  and  when  they 
have  thus  determined,  the  preponderance  must  be  striking 
and  clear,  to  authorize  a  court  to  order  a  new  trial.  The 
conscience  of  a  chancellor  must,  it  is  said,  be  satisfied :  but 
the  same  may  be  said  in  a  court  of  law.  The  word,  con- 
science, here  means  nothing  more  than  a  sacred  and  legal 
conviction  in  the  mind  of  the  court,  that  the  verdict  is  sus- 
tained by  the  evidence. 

The  finding  of  a  jury  is  entitled  to  great  weight,  whether 
on  an  issue  directed  out  of  chanceiy,  or  in  an  ordinary 
case  at  law.  If  this  were  not  so,  why  should  a  court  of 
chanceiy  direct  an  issue  t  This  is  not  done  as  a  mere  form, 
but  to  relieve  the  court  in  a  matter  of  doubt,  or  because,  from 
the  nature  of  the  case,  and  the  conflict  of  the  testimony,  it  is 
fit  that  a  jury  should  decide.  Of  this  character  was  the  case 
under  consideration.  It  involved  the  structure  of  complica- 
ted machinery,  the  sufficiency  of  its  description,  and  its  iden- 
tity in  principle  with  other  machines.  These  points  could 
only  be  satisfactorily  decided  by  the  testimony  of  experts; 
and,  as  usual  in  such  cases,  there  was  great  diversity  of  opin- 
ion among  the  machinists  examined  as  witnesses.  Now,  such 
a  controversy  is  not  to  be  determined  alone  by  the  number  of 
witnesses  on  the  respective  sides ;  but  their  character,  knowl- 
edge, experience,  and  manner  of  statement,  have  great  influ- 
ence in  the  decision.  Such  a  matter  is  most  appropriately 
referred  to  a  jury.  The  rule  has  been  well  settied,  that  in 
these  cases  an  injunction  will  not  be  decreed,  unless  the  right 
is  dear,  or  has  been  established  by  an  action  at  law. 

That  these  same  issues  were  submitted  to  a  prior  jury, 
which,  afl;er  a  fiill  hearing  of  the  evidence,  were  discharged 
by  the  court,  because  they  could  not  agree  upon  a  ver- 
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diet)  iB  a  fiict  which  can  not  be  entirely  overlooked  on  this 
motion. 

As  the  verdict  was  a  general  one,  the  oonrt  can  not  judi- 
cially know  on  what  point  or  points  it  turned.  If  the  jury 
found  against  the  plaintiffe  on  the  third,  fourth,  fifth,  or  sizth 
point  above  stated,  unless  otherwise  instmcted,  their  verdict 
would  have  been,  generally,  as  rendered,  for  the  defendants. 
In  this  aspect  of  the  case  I  have  had  the  most  diffictdty .  For 
if  the  joij  found  that  the  defendants'  machine  was  an  im* 
proyement  upon  the  plaintiff',  there  was  still  an  infringe- 
ment, if  the  plaintifffl'  entire  machine  had  been  used  by  ^e 
defendants.  I  say  the  plaintiff'  entire  machine,  as  it  was 
the  opinion  of  the  court  that  Woodworth's  specifications  could 
only  be  sustained  for  a  combination  of  known  mechanical 
powers.  Had  Woodworth's  machine,  as  specified,  been  an 
improvement  upon  any  other,  then  the  use  of  any  part  of  the 
improved  machine  would  be  an  infiingement.  But  there  is 
no  infijngement  of  a  combined  machine,  unless  eveiy  part 
be  nsed.  All  the  witnesses  called  by  the  defendants,  stated 
their  planing  irons  were  substantially  different  in  their  mode 
of  being  &stened  and  operating,  from  those  of  the  plaintiffs ; 
and  Keller,  one  of  the  principal  witnesses  of  the  plaintiffs, 
coindded  with  this  view,  and  said,  "  he  considered  that  in 
this  respect  the  defendants'  machine  was  an  improvement 
npon  the  plaintiffs',  which  entitled  them  to  a  patent.  Kow, 
if  this  improvement  was  substantially  different  from  one  of 
the  combined  parts  of  Woodworth's  machine,  though  it  was 
Bubstitated  for  it,  and  all  the  other  parts  were  used,  still  there 
was  no  violation  of  the  plaintifis'  right.  The  same  parts  must 
be  nsed  in  the  same  combination,  to  make  the  defendants 
liable.  This  I  understand  to  be  the  rule  as  laid  down  in 
nnmerons  cases. 

Upon  the  whole,  on  a  ftill  consideration  of  the  case  as  sta- 
ted, and  as  shown  by  the  evidence,  I  do  not  feel  authorized 
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to  grant  a  new  trial,  or  set  aside  the  verdict.  There  is  evi- 
dence, and  strong  evidence,  to  snstain  the  finding  of  the  jmy. 
On  the  other  side,  the  evidence  for  the  plaintiffs  is  as  strong, 
perhaps  stronger ;  but  the  preponderance  is  not  so  dear  as  to 
enable  the  court  to  disregard  the  verdict.  If  Woodworth's 
specifications  had  been  snflScient  for  an  improved  machine, 
and  the  same  points  had  been  submitted  to  the  jury,  that 
were  submitted  to  them  in  this  case,  I  should  have  ordered  a 
new  trial. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 


INDIANA-MAY  TERM,  1846. 


Dob,  sz  deh«  O'Bbibn  v.  Woodt. 

Under  the  statate  of  Indiana,  a  will  made  and  recorded  in  any  other  State, 
aeoording  tp  ^  laws  of  snch  State,  ia  valid  to  pass  lands  or  other  property  in 
Indiana ;  ud  a  copy  duly  certified  from  each  record  is  made  evidence. 

An  ahen  in  ^  United  States  before  1802,  may  be  admitted  to  the  rights  of 
ciriipnwhfpi,  witfaontproof  of  having  resided,  etc.,  five  yean. 

A  JB^gmenc  against  exacotors  in  Indiana,  does  not  authorize  an  execution  against 
the  lands  of  the  deceased 

A  sale  of  land  on  such  an  execution  can  confer  no  title. 

Mr.  Jtidah  appeared  for  the  plaintiff. 
Mr.  JBrigAt  for  the  defendant. 


OPINION  OF  THB  OOUBT. 

Ths  lessor  of  the  plaintiff  daims  the  tract  of  land  in  con- 
troversy, as  devisee  of  Thomas  Jones.  The  patent  is  dated 
the  12tli  of  July,  1812,  and  was  issned  to  Jones.  An  exem- 
^ification  of  his  will  being  offered  in  evidence,  was  objected 
to,  as  not  being  duly  authenticated.  Jones  died  in  the  State 
of  Pennsylvania,  and  a  copy  of  the  will  is  offered  under  the 
act  of  1824,  sec.  8,  which  provides  that  "  wills  devising  lands 
in  this  State,  executed  abroad,  and  proved  according  to  the 
Ulw  of  &e  country  in  which  executed,  and  so  duly  certified 
under  the  seal  of  the  court,  or  officers  taking  such  proof,  and 
the  signature  of  the  derk  of  such  court,  and  the  same  an- 
tiienticated  by  the  certificate  of  the  presiding  judge  of  such 
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court,  or  the  first  judge  of  the  county,  or  district,  that  the 
certificate  is  in  due  form  of  law,  shall  be  sufficiently  proved 
to  admit  the  same  to  record,  and  be  of  like  force  as  if  taken 
within  the  State,"  etc.  "  And  copies  of  the  wills  and  testa- 
ments and  codicils,  proved  as  aforesaid,  etc.,  and  authentica- 
ted as  aforesaid,  shall  be  good  and  sufficient  evidence  of  the 
devises  or  title  therein  contained." 

It  is  objected  that  the  statute  requires  the  original  will  to 
be  produced,  having  the  authentication  above  specified.  If 
the  original  were  produced  with  the  proofe,  it  might  be  evi- 
dence ;  but  the  statute  declares  a  copy  certified  as  required, 
shall  be  evidence.  A  copy,  as  in  this  case,  firom  the  Penn- 
sylvania record  of  wills.  As  the  will  with  its  authentication 
may  be  recorded  in  this  State,  a  copy  from  such  record,  it  is 
presimied,  would  be  evidence. 

We  think  that  the  authentication  is  a  substantial  compli- 
ance with  the  act  above  cited.  And  if  that  law,  as  to  the 
mode  of  proof,  difiers  somewhat  from  the  Indiana  act  on  the 
the  same  subject,  still  the  above  statute  makes  the  proof 
valid.  In  regard  to  the  proof  of  the  will,  the*  Pennsylvania 
mode  is  substituted  for  that  of  Indiana. 

If  the  original  will  were  produced,  it  might  be  necessary, 
as  laid  down  in  Eoberts  on  Wills,  145,  to  prove  to  the  juiy 
that  it  was  attested  by  the  witnesses.  But  tiie  statute  makes 
the  copy  duly  authenticated  evidence,  without  this  proof. 

It  is  objected  that  Thomas  Jones  was  an  alien,  and  that  he 
consequently,  could  not  transmit  land  by  devise.  That  being 
an  alien,  on  office  foxmd,  his  land  would  have  reverted  to  the 
State.  And  although  this  proceeding  was  not  had,  yet  on 
his  death  the  land  passed  to  the  State,  as  an  alien  could  not 
transmit  it  by  will. 

It  is  proved  that  the  devisor  was  an  alien.  But  under  the 
act  of  Oongress  of  the  27th  March,  1816,  it  is  provided  that 
^^  any  alien  residing  in  the  United  States  before  1802,  may  be 
admitted  to  the  rights  of  citizenship  without  proof  of  having 
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resided,  etc.,  five  years,"  etc.  Under  this  act,  it  is  alleged, 
that  Jones  became  a  citizen ;  and  we  think  there  is  reasonable 
proof  of  the  fact. 

The  defendant  shows  a  sheriff's  deed  in  1828,  and  a  record 
of  a  judgment  and  execution  in  Enox  county,  against  Thomas 
Jones,  under  which  the  land  in  controversy  was  sold  to  Wel- 
buTQ ;  also,  a  deed  from  Welbum  and  wife  to  Block,  and  from 
Block  and  wife  to  the  defendant. 

The  judicial  proceedings  in  Knox  county  were  irregular. 
The  judgment  was  obtained  against  one  executor,  there  being 
two.  And  it  was  against  the  lands  and  tenements  of  the 
defendant,  when  there  was  no  statute  authorizing  such  a  pro- 
cedure. At  common  law,  a  judgment  against  an  administra- 
tor or  executor,  does  not  authorize  a  sale  of  the  real  estate  of 
the  deceased. 

Under  the  chaige  of  the  court,  the  jury  found  the  defend- 
ant guilty,  as  charged  in  the  declaration,  to  the  extent  of  the 
interests  represented  by  the  lessors  of  the  plaintiff.  And 
there  was  a  judgment  entered  on  the  verdict. 


John  Mason  v.  D.  0.  Wallace. 

To  entitle  a  pnrdiaser  to  a  specific  execution  of  his  contract,  he  should  make  pay- 
ment either  within  hie  contract,  or  at  least  within  a  reasonable  time  afterwards. 
If  there  be  great  negligence  and  delay  in  the  payment,  and  the  property  is  gieatly 
enhanced  in  value,  the  court  will  refuse  to  give  efiect  to  the  contract. 

Bat  where  the  purchaser  has  entered  into  the  poesession  of  the  property,  and 
made  improrements  on  the  ground  of  four  or  five  times  the  value  of  the  land,  the 
cooA  viU  pnsimie  an  acqniawnce  by  the  vendor,  and  wUl  decree  a  conveyance, 
on  ^  payment  of  die  money,  notwithstanding  the  delay. 

But  the  court  required  the  purchaser  to  pay  interest  up  to  the  time  the  money  was 
pftid. 

Messrs.  Stet^ens  cmd  Thornton  for  complainant. 
Mr.  &nith  for  defendant. 
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OPINION  OF  THB  OOUBT. 

'  This  is  a  bill  for  the  specific  execution  of  a  contract,  and 
the  defense  is,  that  the  complainant  has  been  negligent  in 
making  his  payments,  and,  therefore,  not  entitled  to  a  decree. 

The  contract  was  a  purchase  of  certain  lots  in  New  Albany, 
and  several  years  have  elapsed  since  the  purchase,  and  the 
complainant  took  no  effectual  steps  to  perform  his  contract, 
until  a  tender  of  the  money  was  made  a  short  time  before 
this  bill  was  filed. 

But  the  complainant,  shortly  after  the  purchase,  entered 
into  the  possession  of  the  property,  and  made  permanent  and 
lasting  improvements  upon  it.  The  improvements  have  cost 
more  than  four  times  the  value  of  the  lots,  and  they  were 
made  with  the  knowledge  of  the  defendant,  and  with  his  pre- 
sumed acquiescence.  The  complainant  averred  a  readiness 
to  pay,  which  the  answer  denied. 

If  this  case  stood  upon  the  contract  alone,  we  should  have 
no  hesitancy  in  dismissing  the  bill.  Where  time  is  not  made 
the  essence  of  the  contract,  the  purchaser  is  bound  to  pay 
the  consideration  in  a  reasonable  time.  That  time  may  vary 
according  to  circumstances,  and  not  unfi^quentiy  an  excuse 
may  be  deemed  sufficient  for  the  delay.  But  where  change 
in  the  value  of  the  property  occurs,  and  there  has  been  un- 
necessary delay,  chancery  will  not  aid  the  purchaser.  Some 
of  the  courts,  in  late  decisions,  have  shown  a  disposition  to 
require  more  promptness  in  the  purchaser,  than  has,  hereto- 
fore, been  required.  Where  the  relative  position  of  the 
parties,  in  regard  to  the  property,  remain  unchanged,  and 
there  are  no  circumstances  of  hardship,  the  interest  on  the 
money  is  often  deemed  a  compensation  for  the  delay  of  pay- 
ment. And  this  is  especially  the  case  where  the  purchaser 
is  in  possession  of  the  property,  and  has  expended  large  sums 
in  improving  it. 
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In  the  case  under  consideration,  the  improvements  made 
by  the  complainant  are  permanent,  and  of  great  value ;  and 
the  fiict  of  delay  is  the  only  objection  made  to  a  specific  exe- 
cution of  the  contract.  The  improvements  conld  not  have 
been  made  without  the  knowledge  of  the  defendant.  The 
complainant  was  not  formally  put  into  possession  by  the 
defendant,  but  there  was  an  acquiescence  in  his  possession, 
and  in  the  expenditures  on  the  property.  Under  the  circum- 
stances, we  feel  bound  to  give  effect  to  the  contract,  but  in 
doing  so,  we  will  require  the  complainant  to  pay  interest  on 
the  sum  due,  up  to  the  time  of  making  the  payments,  and 
the  court  will  require  this  to  be  done  in  sixty  days. 


Wbsoott  and  Cohblos  v.  Cole  and  Shelby. 

A  eonrt  6[  equity  may  direct  an  equity  to  be  sold,  but  in  such  case  the  interest 
add  aiioaid  be  ascertained,  and  made  known  at  the  time  of  the  sale. 
In  Indiana  a  title  bond  is  assignable. 

Messrs.  Fletcher  and  Btctler  for  complainants. 
Mr.  Dunn  for  defendants. 

OPINION  OP  THE  COUBT. 

Ogle  gave  his  note  to  complainants  17th  June,  1842,  for 
dollars,  and  at  the  same  time  executed  a  mortgage 


to  secure  the  payment  of  the  note,  on  land  in  Clarke  county. 
He  also  transferred  a  title  bond  held  by  him  and  given  by 
Shdby  and  Shelby,  for  a  piece  of  property  in  the  same  county, 
^^  conditioned  "  for  making  a  deed  on  payment  of  eighteen 

hundred  dollars.  A  title  bond  is  assignable  by  the  statute  of 
Indiana. 

The  bill  prays  for  a  sale  of  the  mortgaged  premises,  and  also 
of  the  interest  assigned  in  the  title  bond. 

There  was  no  answer  filed  by  the  defendant,  and  a  decree 
J>ro  confesso  was  taken  against  him. 
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The  defendant  objected,  that  there  was  no  ayennent  in  the 
bill  of  the  payment  of  the  eighteen  hundred  doUais. 

There  is  no  evidence  of  the  payment  of  this  smn,  still  in 
chancery  whatever  interest  the  assignor  may  have  can  be 
sold.  The  court  will  provide  in  the  decree,  that  the  purchaser 
at  the  sale  of  the  master  shall  know  what  he  buys. 

It  is  also  objected  that  unless  Oole  could  sue  in  this  court, 
his  assignee  can  not  sue.  This  is  undoubted.  .Biit  there  is 
nothing  in  the  bill  to  show  that  Cole  was  a  citizen  of  Indiana 
at  the  time  he  made  the  assignment,  and,  consequently,  the 
defendant  being  in  default,  is  not  in  a  condition  to  raise  the 
question. 

The  court  will  direct  a  sale  of  the  mortgaged  property,  and 
also  of  the  equitable  interest  of  Cole,  under  the  title  bond, 
giving  special  directions,  etc. 


Michael  Stockwell  v.  Kemp  axd  Buchet. 
Benjamin  Huffman  v.  Kemp  and  Buchey. 

Securities  on  a  replevin  bond  are  entitled  to  have  their  land  sold,  under  the  law  in 
force  at  the  date  of  the  bond. 
A  sale  on  other  principles  will  be  set  aside  on  motion. 

Mr.  Smith  appeared  for  plaintifis. 
Mr.  Bright  for  defendants. 

OPINION  OF  THE   DOUBT. 

Motions  are  made  in  both  of  these  cases  resting  upon  the 
same  facts.  On  the  2l8t  of  November,  1843,  Kemp  and 
Buchey  recovered  a  judgment  in  this  court  against  John 
Sims,  for  two  thousand  four  hundred  and  seventeen  dollars 
and  seventy-eight  cents,  and  costs ;  and  on  the  21st  of  Janu- 
ary, 1843,  the  above  plaintifiGb  executed  a  replevin  bond  to 
stay  the  execution  of  the  judgment.  Before  the  stay  had 
expired,  John  Sims,  the  judgment  defendant,  died;   after 
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wbich  ezecation  was  issned  agamst  the  plainti£&  on  the 
replevin  bond,  which,  nnder  the  statate  of  IndiAna,  has  the 
force  and  effect  of  a  judgment.  The  execution  was  levied  on 
the  real  estate  of  the  plaintiffs,  which  was  appraised,  in  the 
&Bt  instance,  nnder  the  statute,  but  was  afterward  sold  bj 
order  of  the  plaintiffs  in  the  execution,  without  the  consent 
of  the  defendants,  and  in  disregard  of  the  appraisement. 
The  sale  has  been  retumed,  and  a  motion  is  now  made  to  set 
it  aside. 

The  ground  relied  on  is,  that  the  lands  levied  upon  can 
only  be  sold  on  the  appraisement  or  valuation  laws  of  the 
state  of  Indiana,  in  force  at  the  date  of  the  replevin  bond. 
These  laws  require  real  estate  to  sell  for  two-thirds  of  its 
appraised  value.    Acts  of  1842,  p.  64. 

The  motion  must  be  *  sustained,  and  the  sale  will  be  set 
aside.  The  replevin  bond  was  a  contraot,  by  which  the 
plaintiff  in  the  motion  become  bound.  An  instrument 
authorized  by  the  statute,  and  to  which  the  effect  of  a  judg- 
ment was  imparted.  The  liability  of  the  defendants  in  the 
execution  arises  wholly  under  this  bond,  apd  no  reference  can 
be  had,  to  the  original  instrument  on  which  the  first  judgment 
was  obtained.  This  being  a  statutory  bond,  the  liability 
ander  it,  must  be  enforced  conformably  to  the  laws  then  in 
force.  Whilst  the  stringent  provision  of  the  act,  making  this 
bond  a  judgment,  other  acts  in  pari  mcUeriay  which  are  in 
some  degree  &vorable  to  tihe  execution  defendants,  must  also 
be  applied.    The  sale  on  tiie  execution,  by  the  marshal,  is  set 


88  INDIANA. 


FMdkv  Lonnry  «.  Peiw  WM<fw  et  al 


S^SLDora  LowxT  v.  Pbiib  Wxavsb  n  al. 

IndUns  living  wiUiin  «  State,  aod  dotoff  bndiieas  »  marcluuitB,  tra  napoonble 
by  A0  lam  of  tks  Stata,  for  the  iNqrmfliit  of  tMr  dbbta. 
TUa  fnaappoaaa  tiiat  Aaj  are  not  oooMared  sidar  the  lava  of  4a  UbM 


Landa  reearrad  to  tliam  inider  a  treaty,  tvliiGhveati  in  tfaem  the  title,  1>utwUob 
watiictitboinfam  eonveyfag  it,  aaaept  tKth  the  ocuaaa*  «f  ths  ftaiidant  ofte 
DBitadStataBfdaaoaBdimdarthe  lawa  of  the  Stale,  and  amy  he  made  luiyiaiilidB 
ftr  the  payment  of  debta. 

Tiie  reeenrat&on  aa  to  the  conToyanoe  ia  peiaonal,  but  each  landa  are  aadgeetti 
Iha  operation  «f  iht  Qtato  law. 

The  law,  thva  aobititating  an  agem^,  ooBTeye  die  title  witfaont  the  aewctian  of 
tfttPmideBt 

Tna  eontt  wiD  laoognan  Oe  prooedare  of  a  eonrt  ef  pnibaai,  vrai^tt  wUm 
ladian  landa  have  been  thoa  eold,  wlieae  the  court  had  jariidierioi^  and  the  pCD- 
oaedinga  upon  their  &oe  appear  to  liave  been  regular. 

Mr.  I^nith  for  tlie  oonpUinaiit. 
■  for  defencUyit. 

opmiojr  OF  THB  oowBir. 

Thxb  iB  a  bill  in  diBDoety.  Previous  to  Die  ITib  of  AtignBt, 
1817,  John  W.  Bnmet  and  tiie  complainant  were  partners  in 
merohandizing,  and  on  that  day  they  settled  their  accounts, 
and  a  balance  was  found  due  by  Burnet  of  two  thousand  ftur 
hundred  seventy-nine  dollars  and  ninety-four  cents,  for  whidh 
he  gave  his  note  to  the  complainant. 

By  the  treaiy  of  St.  Mary's,  in  1818,  two  sections  of  land 
on  Flint  river,  near  the  Wabash,  in  Tippecanoe  county,  were 
granted  to  Burnet.  As  usual  in  Indium  treaties,  there  was  a 
provision  that  this  grant  to  Burnet  and  his  heirs,  should  never 
be  conveyed  without  the  consent  of  the  President  of  the  Uni- 
ted States. 

In  the  year  1826  Burnet  died,  not  having  paid  Lowry.any 
part  of  his  debt,  or  conveyed  any  part  of  his  land.  He  left 
certain  brothers  as  his  heirs,  but  at  the  time  of  filing  this  bill 
the  only  surviving  heirs  were,  William  Davis  and  Richaid. 
Davis,  the  latter  a  minor,  citizens  of  Indiana,  and  Maiy  Bar- 
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net  and  f^aoois  F.  P11I018,  «itiieiif  of  MicMgMj  'who  «re  not 
joaade  partiuoB  :k)  tibiB  salt 

AdminiBtcofcioQ  (tf  the  estate  of  Joim  W.  Bomet  was 
granted  in  tiie  year  1881^  hyite  pobate  oourt  of  Tippecanoe 
conntj,  to  Peter  Weaker,  who  gave  hoadbi  and  entered  uptm 
tlia  tnisli. 

On  the  7th  of  Jannaiy,  1832,  Lowiy  filed  the  note  of  Bvar- 
net  in  the  probate  fx>Tiit,  with  fiie  aasent  of  Weaver,  the 
adxnintftniiQr,  there  beii^  so  preBomplion  of  pajment,  and 
there  being  no  personal  aaaets  to  pay  tiie  note.  The  adndn- 
3Bti»toT  filed  his  petiticm  to  the  ooinrty  fiMTJMDi  onl^ 
hnndrod  and  aixfy-ei^t  aczea  of  the  land  granted  to  Bomet 
and  bis  hi^  by  tbe  teeafy,  it  being  one  entine  Bectioii,  and 
die  remainder  of  the  other  section,  after  a  sale  made  by  Tip- 
ton, after  the  deatii  of  Bamet,  aa  agent  of  one  of  his  heirs, 
to  the  said  Peter  Weaver,  to  satisiy  the  debts  of  the  estate, 
indndii^  the  debt  due  to  tiie  oomplainant. 

Upon  the  filing  lof  the  petition,  the  probate  court  noade  an 
Older  of  pnbllicati0n  against  the  non-zeeident  heirs,  and  the 
resident  heirs  a^qpeaned  by  their  guardian  ad  litem,  and  at 
tiie  next  term,  proof  of  paUication  being  dnly  made  agreea- 
bly to  law,  llie  note  of  ii»  complainant,  l^on^  not  objected 
to  and  admitted  by  the  administrator,  was  proved  as  to  the 
eonfessions  of  one  of  the  heirs,  a  regoUur  de&nlt  was  taken 
as  to  the  nonrzesident  hears,  and  an  order  was  made  that  the 
land  named  in  the  petition  and  described  in  the  bill,  should 
be  sold  by  the  administratcr,  and  the  sale  was  made  by  the 
administrator  in  due  form  to  Lowiy,  file  coiplainant,  for  one 
tiUMiBand  three  hnndred  eighty^ghtdaUars  and  ^hty  cents, 
being  the  fiiU  value  thereof;  and  the  probate  coart,  on  a  retom 
of  the  sale,  confirmed  it,  and  •ordered  tiie  conveyance  to  be 
made  to  Lowiy,  which  was  dcme,  and  a  credit  waa  entered  on 
the  note,  for  l^e  stun  fer  whidi  the  land  waa  aold. 

After  the  purchase  and  receipt  of  tbe  deed,  Lowiy  applied 
to  the  Peeaidant  of  the  United  Btates  tp  <dt>tBin  Jbds.appjpoval 
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of  the  conveyanoe,  wUch  was  refused,  becatuie  a  partition  of 
the  estate  of  Burnet  had  been  previotudy  made,  and  the  land 
in  question  had  been  set  apart  to  Bebeoca  Burnet,  one  of  the 
heirs,  who  had  sold  it  in  trust  to  Francis  Pahns,  who  claimed 
titLe;  the  department  submitting  it  to  the  courts  to  say,  in 
whom  was  Tested  the  legal  title,  and  to  whom  a  patent  should 
issue. 

On  the  80th  of  July,  1832,  Lowiy  sold  to  Peter  Weaver, 
the  administrator,  the  one  hundred  and  twenly^^ight  acres, 
a  part  of  the  second  section,  for  the  sum  of  six  hundred  and 
forly  dollars,  and  gaye  a  bond  for  a  title  on  or  before  the  Ist 
of  January,  1834,  provided  the  deed  to  Lowry  should  be 
approved  by  the  President,  or  so  soon  as  the  purchase  money 
should  be  paid.  Weaver  paid  one  hundred  seventy-one  dol- 
lars and  seventy-six  cents  of  the  purdiase  money,  entered  into 
the  possession  of  the  land,  and  has  ever  since  occupied  it. 
Long  since,  Lowry  tendered  to  Weaver  a  general  warranty 
deed  for  the  land,  and  demanded  payment  of  the  balance  of 
the  purchase  money;  which  being  refused,  he  offered  to 
rescind  the  contract,  and  pay  back  the  purchase  money  which 
he  had  received,  but  Weaver  refused.  And  the  IhII  avers 
that  the  balance  of  six  hundred  and  forty  dollars,  with  the 
interest,  deducting  the  sum  paid,  is  still  due. 

The  residHC  of  the  section  of  which  Burnet  died  seised^  is 
held  by  Weaver,  who  has  refosed  to  act  as  administrator,  in 
subjecting  it  to  sale,  for  the  residue  of  the  complainant's 
demand,  alleging  that  he  claims  it  by  purchase. 

The  object  of  the  bill  is— 

1.  To  compel  the  administration  of  the  residue  of  the  land 
of  which  John  W.  Burnet  died  seised,  which  was  not  admin- 
istered by  Weaver,  and  which  he  claims  as  a  purchaser. 

2.  To  compel  Weaver  to  receive  the  deed  tendered  for  the 
one  hundred  and  twenty-eight  acres,  and  to  pay  the  residue 
of  the  purchase  money. 

8.  To  cofoxpA  Weaver  to  discover  the  assets  of  the  estate. 
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.  Weayer  has  auBwered,  sd)6tantially  actmittiiig  the  &ete 
stated,  and  one  of  the  defendants,  William  Davis,  who  has 
come  of  age  since  tlie  filing  of  the  bill,  and  who  had  aliswered 
by  his  goardian,  has  filed  a  plea  of  the  statute  of  limitations; 
the  other  infant  defendant  has  answered  by  guardian  ad  litem. 

The  great  question  in  the  case  is,  whether  the  real  estate 
in  question  was  liable  for  the  payment  of  the  debts  of  Bur- 
net ;  and  was  subject  to  be  made  assets,  by  the  administrator, 
under  the  laws  of  Indiana. 

It  has  been  the  policy  of  the  goyemment  in  making  grants 
to  Indians,  sometimes  called  reserves,  specially  to  provide  in 
the  treaty,  as  in  the  case  before  us,  l^iat  the  conveyance  by 
the  Indian  sbould  be  made  only  by  the  sanction  of  ihe  Presi- 
dent. This  was  intended  to  protect  the  Indian  right,  he 
being,  from  his  untutored  c(Midition,  incapable  of  guarding 
bjB  jDteTeBts  against  the  impositions  and  frauds  of  his  white 
neighbor,  lids  was  a  wise  policy,  but,  it  is  believed,  that 
it  has  fidlen  short  of  that  protection  which  it  was  intended  to 
afS>rd.  Such  are  the  devices  of  dishonest  men,  that  the 
utmost  vigilance  can  not  detect  and  redress,  all  the  mischiev- 
ous tendencies  of  their  acts.  And  this  is  especially  the 
ease  when  they  are  brou^t  in  contact  witb  the  uncivilized 
Indians. 

But  the  deed  in  question  does  not  come  within  the  provis- 
ions of  the  treaty.    The  grantee,  and,  perhaps  his  heirs,  may 
not  be  able  to  make  a  valid  conveyance  of  the  land  without 
Ihe  approval  of  the  President.    That  may  be  considered  a 
condition  within  the  original  grant,  and  is  limited  to  the  per- 
soual  acts  of  the  grantee  and  his  heirs.    But  the  conveyance 
onder  consideration  is  by  operation  of  law.    The  land  is  not 
witiidxawu  from  the  sovereign  action  of  the  State.    lake 
other  lands,  it  may  be  taxed  by  the  State,  and  is  subject  by 
the  local  law  to  the  payment  of  debts.    This  belongs  pecu- 
liarly to  State  power.    It  regulates  the  transmission  of  real 
estate  hy  deed  or  by  operation  of  law,  and  subjects  it,  in  the 
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mode  proscribed,  to  tbe  payment  of  debts.  Eaccept  by  com- 
pact, or  the  Yolmitaiy  kgislatiTe  action  of  tiie  State,  Uuids 
within  its  limits  can  not  be  withdrawn  from  its  ordinaiy 
action* 

For  the  payment  of  debts,  the  law  jwovides  a  mode  by 
which  the  lands  a£  in&nts,  who  are  incompetent  to  make  a 
contract,  may  be  sold.  And  no  reason  is  perceived  why  the 
same  role  shonld  not  apply  in  the  caee  nnder  consideration. 
It  is  a  general  principle,  that  the  property,  both  real  and 
personal,  of  persons  capaUe  of  oontracting  debts,  may  be 
made  liable  for  the  payment  of  debts.  The  property  gives 
them  credit,  aod  in  sonnd  policy  and  justice,  it  should  be  held 
responsible  for  their  debts.  The  grantee  of  the  government 
in  this  case  was  capable  of  making  contracts,  and  ww  legally 
responsible  under  them.  And  idthough  by  the  restrictions 
of  the  grant  he  could  not  alien,  yet,  there  would  seem  to  be 
no  inconsistent  in  saying,  that  die  State  law  may  subetitnte 
an  agency  through  which  the  land  may  be  reached  by  cred- 
itors. 

The  genuineness  of  the  daim  against  the  estate  of  Burnet, 
seems  to  be  well  established. 

1a  the  claim  barred  by  the  statute  of  limitations  t  The 
counsel  for  the  complainant  in  answer  to  this  says,  that  the 
statute  does  not  operate  on  promissory  notes.  Bevisied  Stat. 
1881,  p.  686,  711.    1  Black.  878. 

The  sanction  given  to  the  note  by  the  probate  court,  where 
notice  had  been  given  to  the  parties  interested,  as  tiie  law 
requires,  and  also  by  the  administrator,  is  satis&etoiy  evi- 
dence not  only  to  the  hand-writing  of  the  promiser,  but  to 
the  justice  of  tiie  consideration. 

The  allegations  of  the  plea  are  unsupported  by  an  answer, 
and  the  &cts  and  drcrmistances  of  the  case  rebut  the  pre^ 
sumption  of  payment.  No  irregularity  is  pointed  oat  by  the 
counsel,  in  the  probate  court  8  Cowen,  860 ;  8  John  Gh.. 
Bep«  884.    And  as  that  court  had  jurisdiction  of  the  subject 
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matter  befinre  it,  the  eonit  most  treat  the  pioeeedisg,  joOil 
reversed  or  set  aside,  as  valid. 

If  there  were  a  defect  of  titlei  Weaver  could  not  maTnti^ip 
the  poflsession  of  the  hmd  pordAsed  hj  him,  and  lefiua  to 
pay  the  eousideiation.  He  is  boimd  to  rescind  the  eontraet, 
receiye  the  monqr  back  he  has  paid,  and  give  up  the  land^  or 
pay  for  it  and  receive  the  deed.  Believing  that  the  title  is 
valid,  the  court  will  decree  a  specific  exeention  of  the  eon- 
tract.  On  the  tender  of  a  general  warranty  deed  by  the 
complainant,  the  defendant  shall  pay  the  bahmce  of  the  con- 
sideration, and  interest  thereon.  And  as  to  the  land  pur- 
chased by  Weaver,  it  must  be  considered  as  subject  to  the 
payment  of  the  debts  of  the  ancestor^  Weaver  having  notice 
of  all  the  &ct8. 

The  court  will  decree  that  the  heirs  before  the  court,  who 
have  a  claim  to  the  land  purchased  by  Weaver,  shall  psj^ 
their  respective  proportions  of  the  balance  of  the  debt  due  to 

the  complaiaant  in ^months;  and  in  default  thereof  the 

interest  in  the  lands  of  the  heirs  who  are  defendants,  shall 
be  sold,  etc.,  and  that  the  defendants  shaU  pay  the  costs,  etc. 


Yabkum  n,  Bellakt. 

W  wad  Beaecnted  tlMir note  fer eight  hundred  and  mnety^nine  and  fiftjr-thine 
hnfada«  doUsn  to  the  Older  of  B,  and  negotuJ)le  at  a  cbanaied  baiUL  in  I^^ 
Biidaned  it  for  the  acccmmodatUni  of  the  makezs  in  blank,  and  they  tranflfinied 
it  te  V,  in  payment  of  a  pre-eziBting  deht  due  from  them  to  him.    Held,  that  in  a 
Mftt  hf  V  againet  fi  on  hie  indoreement,  it  waa  no  defenae  to  the  aoit  that  the 

iBdooNnuBt  wm  sende  without  cenriderathm,  althoogh  V  knew  it  when  h»  recQiYod 
tbsnoia. 

"Hie  pre-eziating  debt  due  to  the  holder  of  the  note  from  the  makers,  waa  a  good 
foneirlenikia  far  its  tranafiir. 

Aa  ««Offnejwh*rBceiTea  a  netei)r  coUeotion,  ean  not,  witihoat  special  kiaCnie- 
tiooa.  mnke  any  agreement  whioh  will  bii^  hia  principal,  by  which  the  indoiser 
eoDld  be  releaaed  from  hia  liability. 
FoibennBee  to  sue  the  maken  of  a  negotiable  note  win  notieleaaetfaeindoiwr. 
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and  vilewma  agneaientfivdabf  isndi«iwiII,f9ratliii9,lieQp  the  cnditor^ 
right  of  actioii,  it  is  nqgatoiy. 

The  indulgeiice  which  ^  release  an  indoraer  of  negotiable  paper,  moat  xkM 
only  be  given  npon  a  good  consideration,  bat  it  mnat  be  fiir  aome  limited  and  defi- 
ililB  IHM,  iiithiB  whicli  Ifae  credltDi^  ligkA  of  acticm  ia  anapeii^ 

The  payment  of  a  part  of  tlw  debt,  and  acceptiog  claima  to  be  applied  when -col- 
lected in  further  payment,  under  a  Fcrbal  agreement  not  to  sue,  conetitnte  no  legal 
eonnderation  for  the  promise  of  foibearanoe. 

Mr.  JudiObh  for  plamtifll 
Mr.  Cacms  for  defendant. 

OPINION  OF  JUDGE  HUNrXNOTON. 

AfifitTHPsrr  by  Yamtun,  the  holder,  against  Bellamy,  the 
indorser  of  a  promifisory  note  for  eight  hundred  and  ninety- 
nine  dollars  and  fifty-three  cents,  dated  Nov.  23rd,  1840,  paya- 
ble and  negotiable  ninety  days  from  date,  at  the  Fort  Wayne 
Branch  of  the  State  Bank  of  Indiana.  The  note  is  made  by 
Wright  and  Dubois,  and  payable  to  the  order  of  Lyman  G. 
Bellamy,  who  indorsed  it  in  blank.  Since  the  oommenc^oaent 
of  the  suit,  Bellamy  has  died,  and  the  action  is  now  against 
bis  administratrix,  Caroline  Bellamy.  The  declaration  is  in 
the  usual  form.  The  only  pleas  on  file  are  the  general  issue, 
and  plene  administravii.  As  no  proof  has  been  introduced 
applicable  to  the  last  plea,  that  part  of  the  case  need  not  be 
again  referred  to. 

The  first  ground  of  defense  insisted  on  is,  that  the  note  in 
question  was  given  solely  as  an  accommodation  note,  to  be 
discounted  at  the  Fort  Wayne  Bank— that  the  indorsement 
was  made  with  that  understanding  and  without  consideration, 
and  that  it  was  delivered  to  the  plaintiff  by  the  makers,  in 
violation  of  that  understanding,  and  thus  diverted  from  its 
original  purpose.  This  matter  being  in  avoidance  of  the 
note,  should  have  been  specially  pleaded,  but  no  such  plea  ia 
fimnd  among  the  papers.  Inasmuch,  however,  as  the  ques- 
tion was  considered  on  the  trial  and  made  the  subject  of  an 
elaborate  written  argument  by  defendant's  counsel,  as  well  as 
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referred  to  in  the  teBtimony ,  I  Iiaye  apprehended  that  perhaps 
such  a  plea  had  been  filed  and  mislaid.  I  "trill,  therefore, 
briefly  consider  tiie  question  as  if  such  an  issne  had  been 
made.  The  note  in  question  is  in  tiie  nsnal  form  of  notes 
offered  for  discotmt  in  Bank,  with  the  addition  of  the  words 
*^  with  current  rate  of  esehange."  The  following  is  an 
exact  copy: 
"f899  53.  Fow  Watsb,  Nov.  38rd,  1840. 

Ninety  days  after  date,  we  promise  to  pay  to  the  order  o^ 
L.  G.  Bdhmy,  eight  hundred  ninety-nine  and  fifty-three  hun- 
dredths dollars,  negotiable  and  payable  at  the  Branch  Bank 
at  Fort  Wayne,  with  current  rate  of  exchange. 

WsiaHT  &  Dubois." 

It  will  be  perceiyed,  that  under  the  statute  which  governed 
it  at  that  time,  Bev.  Stat.  1888,  p.  119,  this  paper  being  made 
payable,  etc.,  at  a  chartered  Bank,  was  placed  on  the  footing 
of  inland  faiUs  of  exchange.  The  statute  of  1843,  has  made 
some  change  in  the  law  in  this  particular,  which  it  is  not  now 
necessaiy  to  examine.  This,  then,  being  the  character  of  the 
iBStminent,  it  is  invested  with  all  the  attributes  of  commer- 
cial paper,  and  governed  by  the  law  merchant.  It  appears, 
fiom  the  testimony,  that  the  note  was  delivered  to  the  plain- 
tiff, by  the  makers,  before  it  became  due,  in  payment  of  a 
pre-existing  debt  of  tiiat  amount — that  the  plaintiff,  or  some 
one  for  him,  placed  it  in  Bank  for  discount — ^that  the  Bank 
refused  to  discount  it— that  when  it  fell  due,  it  was  regularly 
protested,  for  non-payment,  of  which  Bellamy  had  notice,  and 
that  it  was  withdrawn  from  the  Bank  by  the  plaintiff,  and 
flaoed  in  the  hands  of  Thomas  Johnson,  an  attorney  of  Fort 
Wayne,  for  collection. 

It  seems  that  where  a  third  person  becomes  the  holder  of  a 
bill  or  note,  negotiable  by  tiie  law  merchant,  which  had  been 
obtained  without  consideration,  if  it  can  be  proved  that  he 
had  notice  of  the  transaction  between  tiie  original  parties, 
md  ffom  no  iMhtefar  the  note  or  biU^  he  would  be  affected 
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by  every  thing  which  wovld  affect  the  fbnt  holder.  Munmm 
T.  CheeAor<mgh^  6  Black.  17.  Thja,  however^  is  not  snek  a 
case.  The  pre-existiog  debt,  due  from  tbe  makeia  to  tibe 
plaintifi^  waa  a  good  eonaideratftoii  for  tbe  tranafisx.  It  ia  a 
case  in  which  the  indoraer  lent  his  name  and  ciedit  to  the 
makers  for  their  benefit,  and  in  which  tbe  plaintiff  is  a  'botm 
fide  holder  for  value,  and  though  the  latter  took  tbe  note  with 
a  fidl  knowledge  that  the  indonsement  was  made  withotil 
ooBsideraticm,  it  is  not  a  circomatanoe  which  can  lelieye  the 
indoiser  from  liability.  NiUe  y.  PerUr^  6  BUdt.  44,  and 
cases  th^fe  cited  (^  SnvUh  y.  KnM^  3  Esp.  R.  46;  GAartsBj 
et  (d.  y.  ]ifarsd<^  1  Taunt.  234 ;  Adama  v.  Qregg^  2  Stark. 
B.  581.  ^^  These  decisions  (says  the  Supreme  Court  of  Indi- 
ana, in  the  case  first  cited,)  are  founded  on  the  policy  of  the 
law  in  &yor  of  commence,  which  forbids  a  person  to  give 
credit  and  circulation  to  negotiaUe  p^)er  by  his  name^  and 
then  object  to  a  fiur  holder  for  a  yaluaUe  conaideiation,  that 
his  signature  was  without  consideraticm.'^  The  same  pnncipld 
which  applies  to  the  acceptor  of  a  biU,  applies  to  the  indoiser 
of  a  promissory  note  for  the  accommodation  of  the  maker. 
SnUth^  et  al.  y.  Bedet,  13  East.  187;  jSroim  y.  MoU^X 
John.  361.  There  is  another  cireomstaace  in  this  case,  how- 
oyer,  which  repels  the  pretense  that  this  note  was  not  executed 
and  indorsed  for  the  yeiy  purpose  to  which  it  was  applied. 
The  plaintiff  was,  and  still  is  a  resident  of  New  York.  Th^ 
note  in  question  contains  a  promise,  not  usual  certainly  in 
notes  intended  solely  as  accommodation  paper  for  discount, 
to  coyer  the  exchange  between  Fort  Wayne  and  New  York. 

The  second  ground  of  defense  is,  that  Johnson,  the  attorney 
of  the  plaintiff,  when  he  receiyed  the  note  for  collection,  en* 
tered  into  an  agreement  with  the  makers  to  receiye  from  tiiem 
certain  daims  which  they  held  upon  other  persona^  which, 
when  cdleeted,  were  to  be  applied  upon  thia  note;  fhat 
ohnson  was  to  haye  fiye  pw  oent.  for  collecting  them;  and 
that  they  were  to  pay  also  a  ssaall  amount  of  money,  which 
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to  be  applied  on  the  note;  and  that^  in  conBideratLon 
theveol^  Johnson  agreed  not  to  bring  suit,  and  did  retain  the 
note  in  his  handa  for  about  the  period  of  two  years  after  it 
felldae. 

The  only  eiidenoe  in  the  canse,  (except  the  proof  of  pro- 
test, etc.,)  ia  fomisbed  by  tiie  depositions  of  Dabois,  one  of 
the  makera  of  the  note»    It  seems  that  he  has  been  examined 
en  three  several  oceasuHis,  and  the  last  time  was  cross-exam- 
ined by  the  plaintiff's  coonsel.   The  witness  evidently  shows 
a  strong  biaain  &yor  of  the  indorser,  and  there  are  some  dis- 
oepancies  in  his  statement,  not  compatible  with  the  ntmost 
candor.    It  seems,  £rom  his  last  deposition,  that  some  time 
after  the  note  feU  dne,  and  was  protested  for  non-payment^ 
it  was  placed  in  the  hands  of  Thomas  Johnson,  an  attorney 
of  Fort  Wayne,  Indiana,  where  the  makers  and  indovser  resi- 
ded, tuft  eollection;  that  when  called  on  for  payment,  the 
witness,  one  of  the  makers,  told  the  attorney  that  they  were 
maUe  to  pay  it^  bat  that  if  he  wonld  take  a  small  amoont  of 
monef ,  and  some  claims  which  they  held  against  othw  per- 
sons, they  would  turn  them  oat,  and  allow  Johnson  five  per 
cent,  for  collecting  them — ^the  money  so  to  be  paid,  and  the 
daima,  when  eoUected,  to  be  applied  in  payment  of  the  note. 
It  seems  that  Johnson  acquiesced  in  the  proposition ;  that  a 
small  sum  of  money  was  paid,  and  that  claims  to  a  considor- 
aUe  amount  were  placed  in  his  hands.    The  witness  says, 
also,  that  "the  understanding  was,  that  he  (Johnson,  the 
attorney,)  was  not  to  sue  on  the  note,"  and  that  he  retained 
it  in  his  possession  without  suit  for  some  two  years. 

Iheve  are  two  questions  which  arise  upon  tins  state  of  ftcts. 
de  fiiat  ia,  was  the  attorney  authcndzed  to  make  such  an 
anangoment  as  he  did  maket  It  is  8aid,in]|the  case  of  Mil- 
l^  V-  HmonMion^  decided  by  the  Supreme  Court  of  Indiana, 
November  Sd,  1846,  but  not  yet  reported,  that  ^when  a 
demand  is  placed  in  the  hands  of  an  attorney  at  law  for  col* 
lection,  without  any  special  instructions,  the  autiiority  coiner- 
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red  upon,  and  the  duly  assumed  by  him,  is  to  use  due  diligence 
to  collect  the  debt  by  snit  or  otherwise;  he  has  no  anthoiily 
to  compromifle  ivith  the  debtor,  and  can  not  bind  his  principal 
by  any  arrangement  short  of  an  actoal  collection  of  the  debt.'' 
Id  this  case  it  does  not  appear  that  Johnson,  the  attorney,  had 
any  ^^  special  instnictions  "  authorizing  him  to  make  such  an 
agreement.  It  is  tnie  the  witness  swears  that  Johnson  told 
him  ^'  he  was  authorized  to  take  claims  on  the  note,"  but  he 
no  where  states  that  Johnson  informed  him  that  he  had 
authority  to  extend  the  time  of  payment.  The  agreement, 
therefore,  was  nugatory,  unless  sanctioned  by  the  principal. 
Wheth^  it  was  competent  for  the  defendant  to  prove  the  dec- 
larations of  the  attorney,  in  reference  to  his  authority,  it  is 
unnecessary  to  decide. 

The  other  question  is,  was  the  forbearing  to  sue  the  makers 
of  the  note,  as  above  stated,  such  an  indulgence  as  will  release 
the  indorser  ?  I  think  that  it  was  not,  even  supposing  the 
agreem^t  to  have  been  made  upon  sufficient  authority. 
'^  The  agreement  for  delay,  must  be  such  an  one  as  for  a  time 
will  tie  up  the  creditor's  right  of  action."  Braman  v.  Sbuk^ 
1  Black.  393,  and  note  2. 

The  indulgence  which  will  release  an  indorser,  must  not 
only  be  given  upon  a  good  consideration,  but  it  must  be  for 
some  limited  and  definite  time,  within  which  the  creditor's 
right  of  action  is  suspended.  Chitt.  on  Bills,  9th  Am.  Ed« 
44:6.  In  this  case,  botii  these  requisites  are  wanting.  The 
payment  of  a  part  of  the  debt,  after  the  whole  became  due, 
and  the  transfer  of  claims,  to  be  applied  when  collected,  in 
fioiher  payment  of  the  note,  constituted  no  legal  considera- 
tion for  the  i»romise  of  forbearance.  JSerry  v.  BaieSy  2  Black. 
118.  No  time  was  fixed  within  which  the  attorney  agreed 
'^not  to  sue."  It  was  a  mere  verbal  promise,  founded  upon 
no  sufficient  consideration,  and  might  at  any  time  have  be^i 
disregarded. 

These  views  do  not  in  any  noanner  conflict  with  the  prind- 
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pie  laid  ioim  in  the  case  of  The  JSanh  qf  the  United  States 
Y.  ffatchj  1  McLean's  B.,  afterward  reviewed  by  the  Supreme 
Court  of  the  United  States,  6  Peters,  250. 
Judgment  for  plaintiff  de  bonis  teetatoris. 
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A  jnd^menC  being  asBBgned  of  five  thousand  doUars  to  secnre  debts  of  a  nraek 
naUar  amoant,  tba  oonrt  will  direct  the  debta  to  be  paid  out  of  the  fint  proceeda 
oC  the  had  eold  under  the  judgment* 

TboB  appears  to  be  neceesaiy  to  pay  the  debts,  it  not  appearing  that  there  is  any 
propeity  oat  of  i*)uidi  the  whole  amount  of  the  judgment  can  be  made. 

An  agent  who  has  foU  notice,  is  sufficient  to  charge  the  piindpal  with  notloe. 

An  individnal  porchaaiDg  property  on  judicial  sales,  under  the  above  judgment, 
will  be  oompaUed  to  pay  the  money  to  the  persons  for  whose  security  the  judgment 


Messrs.  Ingram  and  Jones  for  plaintiffs. 
Mr.  Baird  for  defendants. 

OPnnON  OF  THE  OOUBT. 

The  defendants  assigned  to  the  plaintiflGs  a  jndgment  against 
Worthington,  on  the  13th  October,  1838,  in  Warren  conntjr, 
Indiana,  for  upward  of  five  thotisand  dollars,  to  pay  certain 
sums  dae  to  the  plaintifb,  who  are  citizens  of  New  York. 
And  this  bill  is  filed  to  compel  the  payments  of  the  sums 
leoeiyed  by  the  defendants  on  the  judgment  after  the  assign- 
ment. The  sums  intended  to  be  secured  by  the  assignment, 
were  to  Yamnm  &  Co.  one  thousand  six  hundred  eighty  dol-' 
laiB  and  forty^one  cents;  Bichard  Eingland  &  Co.  siz  hun- 
dred seyenty-six  dollars  and  thirty-two  cents ;  J.  C.  Baldwin 
&  Co.  one  hundred  thirty-five  dollars  and  seventeen  cents. 

The  assignment  was  made  by  Milton  H.  Milford,  of  so 
much  o{  the  judgment  as  would  pay  the  plaintifis'  claims. 
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fixecntion  was  isBiied  in  Warren  ecmnty,  and  aaLes  were 
made  to  tiie  amoimt  of  tix  hiindied  ftity^dz  doOan  and 
flevenly-nine  cents,  -which  was  receipted  for  bj  Hilton.  H. 
Milford,  in  behalf  of  the  plaintiffs,  and  the  deed  waa  made  by 
his  order  to  his  &ther,  Bobert  Milford.  Other  sales  of  real 
estate  were  made  in  different  counties  of  the  State,  and  the 
moneys  were  paid  over  to  the  plaintiff,  and  receipted  fcnr  by 
them. 

It  is  insisted  by  the  deibndants  that,  as  the  judgment 
assigned,  exceeded  the  amount  due  to  the  plaintifik,  they  were 
not  entitied  to  the  &st  moneys  received  under  it.  That  tii6 
assignors  were  entitled  to  the  first  receipts  on  the  sales,  until 
the  amount  of  the  judgment  was  reduced  to  a  Bum  sufficient 
to  coyer  the  amount  of  the  complainants'  demand.  There  is 
no  such  condition  in  the  assignment.  The  judgment  was 
given  to  pay  the  debts  due  the  complainants,  and  it  is  fitir  to 
suppose  that  the  intention  of  the  parties  was,  to  pay  the  com- 
plainants their  amount  out  of  the  first  moneys  realized  from 
it.  The  assignors  were  trustees  for  the  plaintifiSs.  It  does 
not  appear  that  the  defendants  in  the  judgment  have  sufficient 
property  in  the  State,  or  out  of  it,  to  discharge  the  judgment ; 
and  if  the  complainants  were  to  be  postponed,  as  contended 
for,  the  security  under  the  assignment  might  be  of  no  value. 

It  is  contended  that  Bobert  Milford,  who  received  the  deed 
for  the  land  in  Warren  county,  had  no  notice  to  affect  his  lia- 
bility. His  son,  who  acted  as  his  agent,  and  made  the  original 
assignment  of  the  judgment  to  the  plaintiffii,  had  full  notice. 
Having  acted  in  the  matter,  no  special  notice  was  necessary 
at  the  time  he  made  the  purchase  for  his  father.  He  must  be 
held  responsible  to  the  plaintiffii  for  the  purchase  money. 

The  assignment  of  the  judgment,  by  whidi  the  plaintifls 
gave  time,  released  Bobert  Milford,  as  indorser  on  the  notes 
held  by  the  plaintiffi.  As  all  the  moneys  received  under  the 
judgment,  were  paid  over  to  the  complainant,  except  for  the 
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sake  of  laodB  in  Warren  oormtjr,  conveyed  to  Bobert  Milfo^, 
the  comt  will  disnuBS  the  bill  as  to  the  other  defendant,  and 
decree  that  he  shall  pay  to  the  complainants  six  hundred 
mnet^-ei^t  dollars  and  fifty  cents,  and  costs;  and  that  this 
8Bm  be  distributed  among  the.  complainants  jnx)  rata;  and 
that  execution  issue,  as  on  a  judgment  at  law. 
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Where  from  the  leoord  it  mppean  that  the  defendant  appeared  in  the  aetiou,  that 
fact  can  not  be  denied  by  plea  or  otherwise. 

Aa  well  might  there  be  a  denial  of  a  judgment. 

But  where  from  the  record  it  does  appear  that  there  was  no  penonal  aerriee  on 
the  defendant,  who  entered  no  appearance,  the  judgment  is  a  millitj. 

To  euch  a  record  the  plea  of  ntU  Hd  record  is  proper. 

A  judgment  on  an  attachment  being  a  proceeding  w  mn,  ie  no  ground  for  an 
action  out  of  the  State. 

Mr.  Logan  for  the  plaintiff. 
Mr.  CampheU  for  defendant. 

opnnoN  ov  thb  coubt. 

This  suit  is  brought  on  the  record  of  a  judgment  rendered 
in  the  district  court  of  Allegheny  county,  state  of  Pennsyl- 
vania. The  defendant  pleaded  nvl  tid  record ;  and  also  that 
process  was  not  served  on  the  defendant. 

A  motion  is  made  by  the  plaintiff's  counsel,  that  the  defend- 
ant shall  be  required  to  make  his  election  of  one  of  the  two 
pleas  filed,  on  which  he  will  rely  for  his  defense. 

This  court  held,  in  Lincoln  y.  Toioer^  2  McLean,  478,  that 
where  it  appeared  from  the  record  the  defendant  had  person- 
ally appeared,  the  &ct  could  not  be  controverted  by  a  plea. 
That  it  was  a  fact  verified  by  the  record,  and  under  the  act 
of  Congress,  could  not  be  contradicted  by  plea  or  otherwise, 
any  more  than  the  judgment  itself.    A  reference  is  made  to 
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that  case,  -where  the  principles  which  apply  to  thie  case,  were 
diBCQfised. 

But  the  record  of  the  judgment  of  PennsylTania,  on  which 
this  pioeeeding  is  founded,  does  not  show  fliat  there  was  an 
appearance  to  the  suit  by  Emmert.    A  foreign  attachment 
was  issued  against  him,  as  a  non-resident,  and  against  others 
who  were  named  as  residents,  on  one  of  whom  the  attachment 
was  served.    Seyeral  persons  were  served  as  garnishees  oi 
Emmert.    An  alias  and  a  j^aries  writ  of  attachment  were 
iflsned.    A  judgment  was  entered  against  Emmert  ^^for  want 
of  an  appearance  and  plea^"  for  the  sum  of  four  thousand 
five  hundred  thirty-eight  dollars,  and  thirty-two  cents.    On 
the  8&  of  March,  1841,  there  was  a  mle  to  show  cause,  on 
Batorday  next,  why  the  judgment  and  proceedings  should 
not  be  set  aside.    This  motion  was  afterward  withdrawn, 
and  on  the  8th  of  December,  1841,  rule  was  granted  to  show 
cause  why  judgment  should  not  be  set  aside.    On  the  8th 
December,  1842,  leave  was  given  to  the  plaintiff  to  amend 
bis  declaration,  which  was  objected  to.    And  then  fi)llows 
Ihe  entry,  ^^  that  the  judgment  entered  on  record  against  Em- 
m^  is  set  aside  as  irregular;  and  now,  to  wit,  December 
Stik,  1842,  judgment  against  defendants,  for  want  of  an  affida- 
vit of  defense ; "  and  on  the  5th  of  February,  1842,  on  argument 
the  court  set  aside  the  judgment,  if  any  there  be  against  these, 
irho  were  snmmoned  as  garnishees  only.   The  liquidated  sum 
is  stated  to  be  five  thousand  one  hundred  fifty-eight  dollars 
und  ninety-four  cents. 

On  the  9th  of  July,  1889,  the  record  states  an  execution 
wtt  iflsued  against  Emmert,  not  including  the  other  defend* 
ants,  which  was  returned  nvUa  bona;  and  then  an  entry,  this 
was  imder  the  judgment  first  entered,  which  was  afterward 
set  aside;  and  that  a  sci.fa.  issued  against  garnishees,  to 
July  term,  1839 ;  and  that  they  all  answered  and  showed  that 
tiiere  were  no  effects  of  Emmerys  in  their  hands,  and  tha^ 
th^  were  not  indebted  to  him. 
8 
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Fiom  an  inqieetion  of  the  record,  it  no  where  appean  that 
Emmert  was  personallj  served  with  process,  or  that  his  prop- 
erty was  attached.  Tb/Q  record  is  extremely  ixr^golar,  and 
how  a  judgmemt  oonld  have  been  entered  against  Emmert,  is 
not  easily  perceived.  If  the  property  of  Emmert  had  been 
attached,  ^e  role  is  well  settled,  that  a  jndgment  entered 
against  him  on  such  a  process,  he  not  having  had  personal 
notice  of  the  suit,  nor  entered  his  appearance,  can  have  no 
effect,  out  of  Pennsylvania,  against  the  defendant.  Itiaoon^ 
sidered  a  proceeding  in  rmn^  and  out  of  the  State  can 
not  affidct  the  rights  of  the  defendant  beyond  the  property 
attached.  In  Pennsylvania,  as  in  Ohio,  such  a  jndgment 
amy  be  good  against  all  the  property  of  the  defendant  in  the 
State.  This,  perhaps,  may  be  within  the  power  of  theBtate; 
the  property  within  its  jurisdiction  may  be  made  subject  to 
the  payment  of  debts  in  the  mode  which  the  law-^maHng 
power  may  deem  just.  But  such  a  law  can  have  no  extra 
tenitorial  effect;  nor  can  a  judgment  entered  on  an  attach* 
ment  be  considered  in  another  State,  as  of  any  validity  to 
ohai^  the  defendant. 

We  are  inclined  to  think  that  under  the  plea  of  mf2  tid 
record,  the  record  must  be  rejected,  if  upon  its  face  it  ap- 
pears no  notice  was  served  on  the  person  against  whom  the 
judgment  was  entered.  If  the  proceedings  were  void  for  a 
want  of  this  notice,  then  is  there  no  valid  record  upon  which 
a  recovery  can  be  had,  and,  consequently,  there  is  no  such 
record  as  the  plaintiff  has  set  out  in  his  declaration. 

The  plea  of  nultiel  record  is  sustained,  and  as  there  is  no 
otiier  ground  on  which  the  action  can  be  sustained,  a  non* 
suit  is  the  consequence. 
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UhIXED  SXITBI  t;.  £.  0.  DiJHiUH  ST  UL. 

DowiBf  M  •  dew  Wg»l  right,  and  on  not  b>  dhrqtid  ciopt  opon  full  knowladft 
of  the  widows  ri^bta. 

If  dw  aeeept  what  !nr  tbo  will  ia  given  In  lien  of  dower,  not  knowing  the  extent 
of  dM<fliate,ahe  may  lenofoneenndar  the  wifl,  and  claim,  ate  die  lapaa  of  fNtt^ 

And  inaome  oaiea,  where  it  ahall  be  nocoaeaiy,  aha  may  bfiog  a  auit  toaaoectain 
tlie  tme  condition  of  the  eetate,  to  enable  her  to  make  a  proper  election. 

Tim  atamm  of  UMndn,  dedariag  ^  that  any  proriaion  in  the  will  ban  dower,** 
nnai  have  a  leaaenaUe  cooamclion. 

To  bar  dower,  the  amoont  muat  be  each  aa  to  afford  a  reaaonable  preaamptian 
tet  it  waa  giv«n  in  lieu  of  dower. 

Dnleaadw  W01  ahall  be  azpnaa  on  the  aaliiieet,  a  email  amoont  af  pamanal  pio- 
peitf « the  eaUtabaiiig  tofga,  not  auffieiant 

Mr.  Butterfidd  for  the  United  States. 
Mr.  Harden  for  the  defendant* 

OFimON  OF  mB  OOUBT. 

TfliB  bill  was  filed  by  the  United  Statea  to  subject  the  laadi 
ef  Oen.  Duncan,  deceased,  to  the  payment  of  liabilitiea  i«* 
corred  by  him  aa  a  secnrity  for  Idnn,  who  waa  a  reedrer  of 
public  moneys  at  Y andalia,  and  who  was  a  de&nlter  to  • 
huge  amoont,  for  which  a  jndgment  was  obtained  againtl 
Duncan.  And  this  bill  was  brought  to  investigate  the  title 
to  ihe  lands  of  Duncan's  estate^  ascertain  the  extent  of  hia 
intereats,  and  remoye  all  embarrassments.  The  question  now 
laiaed  lud  discussed,  and  which  we  are  to  dedde,  is,  whether 
the  widow  of  Gen.  Duncan  is  entitled  to  dower. 

That  the  statute  gives  her  dower  in  all  the  real  estate  of 
her  deceased  husband,  as  well  tihat  which  he  held  by  con- 
tract aa  that  which  he  held  by  deed  in  fee  simple,  ia  not 
dis]mted;  but  it  is  alleged  that  she  is  barred  nnder  the  will. 
S7  the  will,  Mrs.  Duncan  received  a  considerable  amount  of 
personal  property,  and,  it  seems,  she  has  not  renooneed  tiiia 
right  to  daim  her  dower  under  the  statute. 

On  the  part  of  the  goveimnent,  it  is  contended  that  where 
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at  common  law  a  deyise  is  made  in  lien  of  dower,  in  a  rea- 
sonable time,  the  widow  must  make  her  election  to  claim 
dower,  or  she  will  be  barred.  8  Paige  Ch.  Bep.  828 ;  4  Kent's 
Oom.  57.  He  says,  ^4t  is  likewise  settled,  that  a  collateral 
satis&ction,  consisting  of  money  or  other  chattel  interests, 
gi^en  by  will  and  accepted  by  the  wife  after  her  husband's 
death,  will  constitate  an  equitable  bar  of  dower."  She  may 
make  her  election  to  claim  dower,  some  years  after  her  hus- 
band's death,  and  where  she  has  received  that  which  was 
intended  to  be  in  lien  of  dower,  if  she  acted  in  any  degree  in 
ignorance  of  her  rights.  But  where  she  has  acted  with  a  ftdl 
knowledge  of  her  rights,  in  the  acceptance  of  the  testamentaiy 
provision  instead  of  her  dower,  she  will  be  bonnd  by  her 
acceptance. 

But  the  question  is,  whether  the  bequest  referred  to,  was 
given,  or  intended  to  be  given,  in  lien  of  dower.  Certain  real 
estate  had  been  conveyed  to  Mrs.  Duncan,  to  secure  her 
against  contingencies,  which  was  greatly  below  the  estate  she 
bvought  to  her  husband.  This  can  in  no  sense  be  considered 
operating  against  her  claim  of  dower.  It  was  only  returning 
to  his  wife  a  part  of  the  estate  which  she  had  in  her  own 
fight,  and  which  he  came  into  the  possession  of  by  marriage. 

It  is  ai^ed  that  it  was  the  intent  of  the  testator  to  give 
personal  property  in  lieu  of  dower.  But  there  is  no  expres- 
sion in  the  will  which  authorizes  such  an  inference,  unless  it 
be  the  simple  fact,  of  bequeathing  the  personal  property.  In 
deciding  this  question,  regard  must  be  had  to  the  condition 
of  the  parties.  Qen.  Duncan  was  a  man  of  large  property, 
and  at  the  time  of  his  death,  in  all  probability,  ezpected  to 
be  relieved,  in  some  form,  from  a  part  of  his  suretyship.  He 
seenfis  only  to  have  been  embarrassed  on  this  account. 

It  is  true,  the  Revised  Statutes  of  Illinois,  of  1833,  p.  634, 
**  declare  that  any  provision  by  will  bars  dower,  unless  it  be 
otherwise  expressed  in  the  will,  and  unless  tJiie  widow  in  six 
months  renounces  the  provision. " 
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Kow  this  proYision  must  haye  a  reasonable  constmcdon. 
Will  it  be  contended  that  any  bequest  in  the  will  to  the  mS% 
however  small,  will  bar  dower  t     Such  oonld  not  haye  been 
the  intention  of  the  Legislature.    And  if  this  construction  be 
not  sustainable,  is  there  any  other  role  than  that  the  bequoal 
should  be  such  as  woidd  be  a  reasonable  compensation  for 
dower  in  the  real  estate  I    Can  the  wife  be  diyested  of  hor 
dower,  which  is  a  legal  right,  on  any  other  principle!    Is 
ahe  barred  of  her  dower,  if  she  accept  a  gift  of  fiye  or  twenty 
dollars,  or  some  piece  of  furniture  under  the  will  from  h&t 
dying  husband,  as  an  eyidence  of  his  affection  t    Gertainly 
ahe  ia  not.    Where  any  property  was  bequeathed  to  the  wifo, 
which  from  the  amount,  might  be  presumed  under  the  stat- 
ute to  be  in  lieu  of  dower,  and  there  was  nothing  in  the  wHl 
to  contradict  this  presumption,  she  would  be  bound  by  ik, 
ordinarily,  unless  her  Section  of  dower  were  made  in  six 
months.    This  appears  to  be  a  reasonable  construction  of  tibe 
statute,  which  will  effectuate  the  intention  of  the  Legislators. 

In  treating  upon  this  subject,  Mr.  Justice  Stoiy,  in  hia 
Treatise  on  Equity,  sec.  1088,  says:  ^^If  a  testator  diould 
bequeath  properly  to  his  wife,  manifestiy  with  the  intention 
of  its  being  in  satisfiiction  of  her  dower,  it  would  create  a 
case  of  election.  But  such  an  intention  must  be  dear  and 
free  from  ambigoity.  And  it  would  not  be  inferred  fiH)m  the 
mere  fiu^  of  the  testator's  making  a  general  disposition  of  all 
his  property,  although  he  should  giye  his  wife  al^;acy ;  ftr 
he  might  intend  to  giye  only  what  was  strictiy  his  own,  sub- 
ject to  dower.  There  is  no  repugnancy  in  such  a  bequest." 
^^  ]^eside8,"  he  says,  ^^  the  right  to  dower  being  in  itself  a  clear, 
legal  right,  an  intent  to  exclude  that  right  by  a  yoluntaiy 
gift,  ought  to  be  demonstrated,  either  by  express  words,  or  by 
dear  snd  manifest  implication." 

This  is  the  substance  of  the  authorities  on  this  subject.  In 
Birminghamy.  Eiruxm^  2  Sch.  and  Lefr.  462,  in  the  dear 
language  of  Lord  Eeddesdale,  the  aboye  doctrin;e  is  forcibly 


lOa  ILLINOIS. 


United  States  «.  E.  C  Dmoui  dt  aL 


fflnstrated.  10  Pickering,  610.  In  CUsrh  t.  SeweU,  8  Atk. 
97,  it  is  said,  ^^  what  is  giyen  bj  a  will,  ought,  firom  tiie  char- 
acter of  the  instroment,  ordinarily  be  deemed  as  giyen  as  a 
mefe  bonniy,  unless  a  contraiy  intention  is  apparent  on  tlie 
tuM  of  the  instrument,"  ^^  or,  as  it  has  been  well  expressed, 
whaterer  has  been  giyen  by  a  will  is  prima  faeie^  to  be  in- 
tended as  a  bonnty  or  beneyolence." 

Bnt  there  seems  to  haye  been  a  renimdation  nndesr  the  will 
after  the  lapse  of  eighteen  months,  which,  it  is  contended,  is 
too  late,  as  the  statate  requires  it  to  be  done  in  six  monihs. 
Here,  too,  the  statate  must  receiye  a  reasonable  constroction. 
Suppose  tiie  widow  remainB  in  ntter  ignorance  of  the  estate  of 
lier  husband,  and  has  no  means  within  liie  time  limited,  to 
ascertain  the  facts  which  would  enable  her  to  make  an  elec- 
tion. It  has  often  been  held,  that  years,  imder  certain  dr- 
eomstances,  may  be  allowed  for  this  election.  Tluit  die 
widow  may  file  her  bill  to  obtain  a  knowledge  of  the  estate. 
That  where  she  has  been  in  possession  of  the  bequest  for 
years,  nnder  an  ignorance  of  tiie  estate,  she  may  renounce 
ynAesr  the  will  and  claim  dower. 

!From  the  natcore  of  the  case,  it  must  be  perceiyed  that  there 
are  cases  in  which  the  election  conld  not  be  made  in  six 
months,  and  it  woold  not  be  extending  tiie  principles  of 
eqnitjr  beyond  their  legitimate  limits,  in  sndi  cases  of  hard- 
ship, to  relieye  the  widow.  The  estate  of  Gen.  thmcan  was 
large,  and  by  the  soretyship  named,  mnch  embarrassed.  It 
was  impossible  to  nndentand  the  extent  of  the  property  and 
the  natnre  of  his  liabilities,  it  would  seem,  in  six  montfis,  bo 
as  to  determine  this  matter. 

Upon  the  whole,  when  we  consider  the  small  amount  of 
tiie  personal  property  bequeathed,  one-third  of  wliidL  be- 
longed to  the  widow,  the  presumption  can  not  arise,  that 
the  bequest  was  giyen  in  lieu  of  dower.  And  no  fair  con- 
struction of  the  statute  would  bring  such  a  case  within  it. 

We  think  Mrs.  Duncan  is  indowable  of  tiie  lands  of  her 
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husband,  and  oommiBsionerB  wSl  be  appointed  to  sel  it  off, 
nnleaa  an  anangemeat  on  the  subject  shall  be  made. 


tTSTTED  &rAT1ta  V.  tiEB. 

An  leeompliee  maybe  used  aa  a  witness,  from  the  necessity  of  the  ease,  in  many 
Instaneea. 

And  if  so  nsed,  and  from  his  testfanony,  he  appsaia  to  hats  acted  in  ginog  tesli- 
mooj  in  good  frith,  the  goyernment  can  not  further  jjitfifocota  him. 

It  18  bound  in  honor  to  discontinue  the  prosecnlion.  In  testifying  he  implicated 
faimaali;  and  although  the  penon  on  whoae  trial  fas  gate  etidetee  was  acquitted, 
that  doBB  not  alter  the  ease  of  the  witness-  If  he  aclsd  in  good  frith,  a*  the  ooort 
think  he  did,  in  giTiqg  testimony,  he  should  be  discfaaigsd 

If  the  prosecuting  attorney  shall  not  enter  a  noUepro§eqmi  against  him,  which  the 
eoon  think  is  the  better  couise,  they  will  continue  the  case  until  a  pardon  shall  be 


Ur«  6V^)  District  Attorney. 
Mr.  £iMerfiM  £>r  defeidant. 

OnSlOlX  OF  IHS  OOUBT. 

T&s  defendant  was  indicted  for  stealing  from  the  mail. 
And  haying  been  used  as  a  witness  on  the  trial  of  Warner, 
an  accomplice,  a  motion  is  now  made  that  he  be  discharged 
on  that  ground. 

The  prosecuting  attorney  opposes  this  motion  on  the  ground 
diat,  at  most,  the  defendant  has  only  an  equitable  claim  to 
a  pardon,  and  fliat  on  this  ground  the  cause  may  be  delayed; 
bat  the  defendant  cannot  be  discharged.  Boscoe's  Cr.  Ev. 
147;  S  Bussel  on  Or.  598. 

An  accomplice  is  used  by  the  government,  because  his  evi- 
dence is  necessary  to  a  conviction.  Being  Cfdied  as  a  witness, 
there  is  an  implied  obligation  by  the  government,  if  not 
expressed,  that  if  the  witness  shall  make  a  full  and  honest 
disclosure  of  the  &cts,  which  have  a  ditect  bearing  on  the 
case,  he  shall  not  be  prosecuted. 

Mr.  Greenleaf,  in  his  treatise  on  Evidence,  says,  1  vol. 
See.  868:  ^<  In  regard  to  defendants  in  criminal  cases,  if  the 
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State  would  call  one  of  them  as  a  witnefla  against  others  in 
the  same  indictment,  this  can  be  done  only  by  discharging 
him  from  the  record ;  as,  by  the  entry  of  a  nolle  proseqaiy  or, 
by  an  order  for  his  dismissal  and  discharge  where  he  has 
pleaded  an  abatement,  etc.;  or  by  a  verdict  of  acquittal  where  no 
evidence,  or  not  sufficient  evidence,  has  been  adduced  against 
him."  1  Bill.  N.  P.  285 ;  Oas.  Temp.  Hardw.  163 ;  9  Cowen, 
708 ;  2  Stark.  Ev.  11 ;  Oamnumwealth  v.  JKhqgp^  10  Pick. 

In  Section  879,  Mr.  Greenleaf  says,  ^^  The  admission  of 
accomplices,  as  witnesses  for  the  government,  is  justified  by  the 
necessities  of  the  case,  it  being  often  impossible  to  bring  the 
principal  offenders  to  justice  without  them.  The  usual  course 
is,  to  leave  out  of  the  indictment  those,  who  are  to  be  called 
as  witnesses ;  but  it  makes  no  difference  as  to  the  admissi- 
bility of  an  accomplice,  whether  he  is  indicted  or  not,  if  he 
has  not  been  put  on  his  trial,  at  the  same  time  with  his  com- 
panions in  crime."  And  again :  "  But  whether  an  accomplice 
already  charged  with  the  crime,  by  indictment,  shall  be  ad- 
mitted as  a  witness  for  the  government,  or  not,  is  determined 
by  the  judges,  in  their  discretion,  as  may  best  serve  the  pur- 
poses of  justice."  ^^  If  he  appears  to  have  been  the  principal 
offender,  he  will  be  rejected."  The  People  v.  Whij^pU^  9 
Cowen,  707. 

In  the  case  of  Lee,  he  was  used  as  a  witness  with  an  under- 
standing, that  he  would  not  be  prosecuted  to  conviction,  pro- 
vided he  made  a  full  disclosure  in  regard  to  the  acts  of  Warner. 
The  court  have  heard  his  evidence,  and  there  seems  to  be  no 
doubt  that  the  disclosures  made  by  the  witness  were  true.  He 
Implicated  himself^  being  the  driver  of  the  mail  stage,  but  he 
was  instigated  to  do  the  act  by  Warner,  who  was  a  much  older 
and  more  experienced  person.    The  court  think  that  Lee,  as 
a  witness,  has  acted  in  good  faith,  and  that  the  acquittal  of 
Warner  by  the  jury,  in  no  respect  affects  the  right  of  the 
witness  to  daim  an  exemption.    The  government  is  bound  in 
honor,  under  the  circumstances,  to  carry  out  the  understand- 
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ing  or  amngement,  by  which  the  witneBS  tOBtified,  and  ad- 
mitted, in  00  doing,  his  own  tnrpitade.  Pnblio  policy  and 
the  greet  ends  of  justice  leqnire  this  of  the  court. 

If  the  district  attorney  shall  fiul  to  enter  a  notts  firosegui 
on  the  indictment  agdnat  Lee,  the  court  will  continne 
the  cause  nntil  an  application  can  be  made  for  a  pardon. 
The  court  wonld  surest  that  to  discontinne  the  prosecntion 
is  the  shorter  and  better  mode. 


Untixd  States  v.  Woodbuff. 

A  jury  being  eeUied,  the  oODneel  for  the  defendant  oljeeted,  onllie  gromid  that  the 
jary  bed  nm  been  eeleeled  aa  the  act  of  Coograee  requiiea. 

That  act  reqniFee,  in  the  eelectlon  of  juioxav  that  the  Suta  practioe,  aa  near  aa 
may  be,  shall  be  followed. 

It  wae  lield,  that  the  defendant  had  a  right  to  claim  the  aelection  of  jnron  acomd- 
iag  to  law,  and  on  that  groond  hie  eaoae  waa  oontinved. 

And  the  eonil  adopted  a  rule,  that  at  a  proper  time  before  each  term,  names  of 
•nitable  penoos  for  jutotb  ahould  be  selected  throughout  the  State,  put  into  a  box, 
and  a  sufficient  number  drawn  out,  and  inserted  in  the  renire  aa  juroia. 

Mr.  Oregg^  District  Attorney. 
Mr.  Butterfidd  for  defendant. 

OPINIOlSt^  OF  THK  OOUBT. 

Mr.  BuTiKEFiELD  appeared  for  the  defendant,  and  the  canse 
being  called,  objected  to  a  trial,  on  the  gronnd  that  the  jurors 
had  not  been  snnmxoned  conformably  to  the  act  of  Congress 
of  the  20th  of  July,  1840.  That  act  required  the  jurors  to 
be  selected  as  jurors  were  selected  under  the  State  laws. 

By  an  early  rule  of  this  court,  the  ^^derk  is  required  to 
iasue  a  venire  fadas^  commanding  the  marshal  to  summon 
twenty-four  persons  to  serve  as  traverse  jurors." 

£j  Uie  act  of  24th  of  September,  1789,  sec.  29,  it  was  pro- 
vided, ^'that  jurors  in  all  cases  to  serve  in  the  courts  of  the 
United  States,  shall  be  designated  by  lot  or  otherwise  in  each 
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Btete  TOspeotiTely,  aoeordiiig  to  the  mode  of  forming  jurici 
therein  now  praoticed,  so  &r  as  the  laws  of  the  aame  shall 
render  such  design  practioable  hy  the  oonits  or  marahals  of 
the  United  States,"  eta 

As  that  law  applied  onl j  to  States  then  organised,  other 
laws  have  been  passed  as  applicable  to  the  States  sabseqnsntly 
admitted.    That  was  the  object  of  the  act  of  1840. 

By  the  act  of  Illinois,  of  the  8d  of  March,  1845,  for  the 
selection  of  jurors,  it  is  made  the  duty  of  the  oonnty  commis- 
sioners to  select  the  jnrors.  Now,  this  court  can  not  call 
npon  any  officers  of  the  State  to  perform  this  duty,  but  we  are 
bound  to  conform  as  nearly  as  may  be  to  the  State  practioe. 
The  venire  under  the  above  rules,  leaves  the  selections  of 
jurors  to  the  marshal,  as  his  convenience  shall  permit.  This 
does  not,  therefore,  conform  to  the  State  practice. 

The  jurisdiction  of  this  court  extends  throughout  the  State, 
consequently  the  jurors  should  be  selected  from  the  State  at 
large,  and  their  names  should  be  inserted  in  the  venire.  The 
court  will,  therefore,  adopt  a  rule  requiring  the  derk  and 
marshal  to  select  the  jurors  from  the  State  at  lai^,  previous 
to  each  term,  and  to  confonn  in  doing  so,  as  near  to  tiie  State 
practice  as  may  be  practicable. 

As  the  defendant  is  entitled  to  a  jiuy  selected  under  the 
laws  of  Clongrees,  which,  as  far  as  may  be,  adopts  the  laws 
of  the  State,  we  think,  for  the  reasons  stated,  he  is  entitled 
to  a  continuance  of  the  cause. 


•«BMM«.te 


Boss,  AniaKiBTRA'roB,  v.  Pbiamss,  iatk  Vabshal. 

A  bill  of  reyiew  will  lie  for  erran  in  law,  or  on  the  ground  of  newly  dieooYered 
evidence. 

On  the  litter  grouid,  ^  Mil  !■  filed  by  leate  of  lfc«  oonn.    On  tin  ftmer,  it  if 
Sled  witfacmt  lenva 

In  Illinoia,  t  deed  takes  efioot  from  the  time  it  ie  filed  fer  record. 

And  all  conveyancee  are  void  against  erediton,  which  are  not  so  filed. 
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Tha  IHillBdteiBa  aiB  enditoia  wiUdn  Iba  law,  againet  a  delinqnuit  poitmiatar 
and  Ua  fnttiefv  agaiaat  whom  a  judgment  haa  bean  antevad. 

And  on  this  groond  the  oonyeyance  of  property,  the  deed  not  haying  been  left 
for  noofd,  vtii  after  the  defalcation  ooenned,  waa  deelaiad  Told. 

Mr.  IfcDougal  for  the  complainant. 
Mr.  Butterfidd  for  the  defendant. 

<^IHI0H'  OF  TH3B  OOOST. 

Tbb  bQI  18  bron^t  to  review  a  decree  lately  ptononnced 
in  tbis  conrt. 

On  the  6th  of  Jnne,  1838,  the  United  States  obtained  a 
judgment  in  fhia  court  for  six  hundred  dollars  damages  and 
costs,  agunst  John  B.  0.  Hagan  and  Gholson  Kercheval, 
npon  the  official  bond  of  the  said  Hagan,  as  postmaster  at 
Chicago.  An  execution  "was  issued  on  the  judgment,  upon 
which  Prentiss,  the  marshal,  levied  upon  a  lot  of  ground  in 
Chicago.  And  the  complainant  ffled  a  bill  in  this  court  for 
an  injunction,  to  restrain  the  niarshal  from  selling  the  pro- 
perty. An  injunction  was  granted,  which,  on  the  final 
hearing,  was  dissolved,  and  the  bill  dismissed  at  the  costs  of 
the  complainant. 

It  is  the  object  iA  this  Ibill  to  review  and  reverse  the  above 
decree  for  errors  apparent  upon  its  face. 

There  are  two  grounds  upon  which  a  bill  of  review  may 
be  fQed.  One  for  errors  in  law,  the  other  for  errors  in  fact, 
founded  upon  newly  discovered  evidence.  The  latter  can 
enly  be  ffled  with  the  leave  of  the  court.  The  former  is  filed 
irithout  leave.  In  England,  on  a  bill  of  review,  the  court 
look  only  at  the  decree  which  embodies  the  fistcts,  and  those 
fiwlB  can  not  be  controverted;  but  in  this  country,  the  de- 
<Me,  generally,  by  reference  to  the  proof,  makes  the  fieu3t8  a 
part  of  the  decree,  and  they  are  examinable,  as  to  questions 
of  law  arising  thereon. 

Thefe  is  a  demurrer  to  this  bill  of  review,  which  brings 
belbra  m  die  questions  of  law  only,  which  arise  upon  the 
sMemento  in  the  bill. 
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It  appears  that  in  April,  1886,  G.  S.  Hnbbaid  purchased 
from  Kercheval  the  lot  levied  on,  for  ten  thousand  dollars, 
one-half  of  which  was  alleged  to  have  been  paid  at  the  time 
of  the  purchase,  and  the  residue  was  paid  within  the  year. 
That  he  took  immediate  possession,  which  he  and  his  mort- 
gagor have  held  ever  since.  That  the  legal  title  remained 
in  Eercheval  until  the  25&  September,  1887,  when,  at  the 
request  of  Hubbard,  he  conveyed  the  lot  to  Daniel  S.  Gris- 
wold.  That  on  the  1st  of  November,  1838,  Griswold  con- 
veyed the  same  to  Hubbard.  Both  of  the  above  deeds  were 
recorded  on  the  20th  of  April,  1839.  On  ihe  30th  of  April, 
1839,  Kercheval  conveyed  the  same  lot  to  G.  S.  Hubbard, 
which  deed  was  recorded  the  11th  of  April,  1839. 

On  the  29th  of  August,  1838,  Hubbard  mortgaged  the  lot 
to  Pratt,  to  secure  the  payment  of  $12,075  39.  This  mort- 
gage was  recorded  the  30th  of  September,  1838. 

Gholson  Kercheval  became  one  of  the  securities  of  Hagan, 
as  postmaster,  on  the  28th  of  November,  1832.  That  at 
the  time  of  the  pretended  purchase  of  the  lot  by  Hubbard, 
Hagan,  as  principal,  and  Kercheval,  as  security,  were  in- 
debted to  the  United  States  on  said  official  bond  the  sum  of 
$2,357  51,  and  a  judgment  was  recovered,  as  above  stated, 
against  them,  on  the  bond,  the  6th  of  June,  1888.  That  the 
United  States,  from  the  above,  were  the  creditors  of  Hagan 
and  Kercheval. 

By  the  act  of  January  31st,  1827,  all  conveyances  of  real 
estate  are  required  to  be  recorded  within  twelve  montha. 
And  by  the  act  of  January  18th,  1833,  after  the  1st  of  Augoat, 
1833,  all  deeds  and  titie  papers  shall  take  effect  and  bo  in 
force  from  and  after  the  time  of  filing  the  same  for  record, 
and  not  before,  as  to  all  creditors,  and  subsequent  purchaaero 
without  notice.  And  all  such  deeds  and  title  papers  shall  be 
adjudged  void  as  to  all  such  creditors  and  subsequent  pur- 
chasers, without  notice,  until  they  shall  be  filed  for  record. 

From  the  above  facts  it  appears  that  on  the  6th  of  Jime, 
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1838,  a  judgment  was  obtained  by  the  United  States  against 
Hagan  and  Kercheval,  for  a  debt  due  in  April,  1836.  That 
Kercheval  gave  no  deed,  that  was  recorded,  nntil  the  20th  of 
April,  1839.  The  judgment  was  entered  not  only  before  any 
deed  for  the  lot  from  Kercheval  was  recorded,  bnt  before  the 
mortgage  from  Hnbbard  to  Pratt  was  ezecnted.  The  note, 
secored  by  the  mortgage,  was  dated  29th  August,  1838. 

The  aboye  act,  which  declares  deeds  void,  as  to  creditors, 
where  the  deed  has  not  been  left  for  record,  was  in  fiill  force ; 
and  it  would  seem  must  apply  to  the  United  States,  who  were 
creditors  within  the  meaning  of  the  act.  Notice  does  not 
apply  to  cieditors,  but  to  purchasers  only.  The  case  of  Bdlh 
ifMony.  Ruman^  2  Scam.,  499,  seems  to  decide  this  question. 

When  Hubbard  executed  the  mortgage,  he  had  no  legal 
tiHe.  Independently  of  the  statute,  there  would  seem  to  be 
a  strong  presumption  of  fraud,  in  the  conveyance  of  this 
property ;  from  the  circumstances  in  which  the  parties  were 
plac^,  and  the  manner  in  which  the  several  deeds  were  exe- 
cuted. From  the  frk^ts,  the  inference  is  justified  that  the 
object  was  to  place  the  property  beyond  the  reach  of  the 
government.  Why  were  the  deeds  so  long  withheld  from 
record,  if  the  transaction  was  a  fair  and  open  one !  Why  was 
die  conveyance  made  by  Kercheval  to  Griswold,  at  the  request 
of  Hubbaid,  and  who  afterward  conveyed  to  Hubbard  t 

But  it  is  unnecessaiy  to  place  the  conveyance  on  the  gen- 
end  ground  of  fraud.  We  think  it  is  within  the  statute, 
and  that  makes  the  deed  fraudulent  against  the  United 
Slatee. 

In  looking  into  the  decree  sought  to  be  reviewed  and 
nftcveed  by  this  bill  of  review,  we  see  no  error,  but  on  the 
contrary  think  now,  as  we  did  when  the  decree  was  entered, 
that  it  is  just,  and  sustainable  upon  the  principles  of  a  court 
of  equity. 

This  bill  is  therefore  dismissed,  at  the  costs  of  the  com- 
plainant. 
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P.  Latdieb  V.  MooBB,  Mattbson  Am)  Babitum. 

Apenond  decnewill  betOAda  tgtinattlM  beirlbran  uundtf  ciuised  oo  iIm 
Uad. 

A  tenant  for  liie  is  bound  to  keep  down  tbe  interest  of  ineumbruicee,  althoogh 
the  whole  of  the  rente  are  ezhaiuted  by  it 

A  court  will  aometiiiiei  appoint  a  meelTer  to  pay  the  aDsnal  efaaigee  on  tha 
mortgaged  prenuaea* 

The  above  principles  will  be  applied,  if  the  land  under  incmnbrances  aball  not 
sell  ibr  the  debt  secured  by  the  mortgage. 

Decree,  etc 

Hr,  Seaman  for  complainant. 

OPINION  OF  THB   COUBT. 

Ths  bill  was  filed  to  foreclose  a  moiigage  giyen  on  certain 
lots  in  the  village  of  Oassopolis,  in  the  coonty  of  OaaS)  Hick* 
igan,  to  secure  the  payment  of  two  prondssoiy  notes,  each 
for  the  siun  of  four  hundred  and  fifiy  dollars. 

In  tiie  Ull|  Bamum  is  repres^ted  to  be  in  possession  of 
the  premises,  imder  some  claim,  as  pmx^haser  or  otherwise, 
the  particulars  of  which  are  unknown  to  the  complainaat, 
except  that  the  int^mt  or  title  claimed,  is  deriyed  from  Wood 
and  Matteson,  and  that  is  subject  to  the  mortgage.  And  the 
bill  prays  the  defendants  may  answer,  etc.  And  that  an 
account  may  be  taken,  and  that  so  much  of  the  mortgaged 
premises  may  be  sold  as  shall  be  necessaiy  to  pay  the  princi- 
pal and  interest  due,  and  the  costs,  etc. 
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Bamum  haying  bad  posseBBion  of  the  premises,  the  com- 
plainant contends  that  he  must  acconnt  for  the  rents  and 
profits. 

Lands  sold  to  A.  subject  to  an  annuity  of  £15  a  year,  to  the 
Biater  of  the  vendor.  The  lands  are  afterwards  mortgaged 
and  otherwise  charged  by  A.,  and  thus  charged  descend  [to 
his  heir  at  law,  a  court  of  equity  will  make  a  personal  decree 
against  the  heir  for  the  arrears  and  growing  payments  of  this 
mmnty.  Champernovone  v.  ScMersdeny  4  Brown,  P.  G. 
630;  1  Mer.  240 ;  1  Ghitt.  £q.  Cases,  690. 

A  tenant  for  life  is  bound  to  keep  down  the  interest  of  in- 
eBmihraneeB,  although  the  whole  of  the  rents  are  exhausted 
bj  it.  RtefW9  v.  Waikimon^  1  Yes.  93 ;  1  Ghitt.  £q.  Gases, 
380. 

Hie  heir  at  law  can  oblige  tenant  by  the  courtesy,  to  keep 
down  the  interest,  as  any  other  tenant.  1  Atk.  606;  €09- 
iame  v.  Sc<Krfe^  1  Ghitt.  880. 

The  court  will  sometimes  appoint  a  receiver  to  receive  the 
rents  of  the  mortgaged  premises,  who  will  be  required  to  pay 
the  interest  and  &e  annual  charges  upon  the  land.  Story's 
£q.  sec.  838;  5  Madd.  422;  6  lb.  11;  8  John.  Gh.  Bep. 
859. 

The  mortgage  debt  always  forms  a  part  of  the  purchase 
money,  on  the  purchase  of  the  mortgagor's  equity  of  redemp- 
tion.    3  John.  Gh.  Bep.  261. 

The  above  prindplcB  may  be  applied,  if  it  shall  be  found 
tkat  the  mortgaged  premises  are  insuffidait  to  pay  the  sum 
dofi,  etc.  The  court  having  referred,  etc.,  to  a  master,  whose 
report  is  before  us,  will  decree  a  foreclosure  and  sale  of  the 
pramiea. 
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Hatch  v.  Dobs  and  Bendsiok. 

A  creditor^  bill,  ia  a  continiiation  of  the  auit  at  law,  as  it  merely  aeeka  to  obtain 
the  firnitB  of  the  judgment,  or  to  remore  obstacles  to  the  remedy  at  law. 

In  Boch  a  ease,  a  ehaoge  of  residenoe  of  the  complainant  to  the  State  ofM  ichi|a 
does  not  oust  the  jurisdiction  of  this  court 

Mr.  Abbott  for  complainant. 

Messrs.  Joy  and  Porter  for  defendants. 

OPIHIOir  OF  THE  GOUBT. 

This  is  a  creditor's  bill  for  discoyeiy,  filed  npon  a  judgment 
obtained  in  this  court  in  Jantiaiy,  1846,  against  Dorr;  and 
an  execntion  having  been  issued  on  the  judgment,  was  re- 
turned nttUa  bona.  The  bill  is  filed  in  aid  of  the  execution ; 
B.  N.  Eendrick  is  made  a  defendant,  as  the  trustee  of  Dorr. 

The  complainant  was  a  citizen  of  the  State  of  New  York 
at  the  time  the  suit  at  law  was  commenced,  but  before  tbe 
return  of  the  execution  bj  the  marshal,  he  removed  into  this 
State. 

To  the  bill  there  is  a  general  demurrer,  which  assigns  for 
cause  of  demurrer,  that  the  court  has  not  jurisdiction  of  the 
case,  as  the  complainant  abandoned  his  citizenship  in  New 
York,  and  is  now  a  resident  of  Michigan,  where  the  defendant 
resides. 

This  is  not  an  original  suit.  "Original  bills  are  those 
which  relate  to  some  matter  not  before  litigated  in  the  court, 
by  the  same  persons,  standing  in  the  same  interests."  "  Bills 
not  original  are  those  which  relate  to  some  matter  already 
litigated  in  the  court  by  the  same  persons,  and  which  are  an 
addition  to  or  continuance  of  an  original  bill,  or  both," 

According  to  this  definition,  a  creditor's  bill  is  the  continu- 
ation of  the  former  controversy,  so  far  as  the  fruits  of  the 
judgment  are  concerned.  The  complainant  asks  the  aid  of 
the  court  to  reach  the  assets  of  the  defendant  so  as  to  be 
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judgment,  which  UMetB  hare  been  secreted 
or  fianddently  assigned  to  defeat  the  judgment. 

An  iigonction  bill  is  said  not  to  be  an  original  bill,  as  it 
sets  up  some  matter  of  equity  against  the  ptaintLBTs  dkum,  of 
which  be  could  not  ayail  himself  at  law.  In  that  case,  as  in 
this,  equitable  considerations  are  inquired  into  id  the  one 
case,  to  cany  the  judgment  into  effect,  and  in  the  other  to 
pravent  the  plainliff  from  availing  himself  nnjostly,  of  a  legal 
advaatage* 

If  the  esse  before  ns  be  not  an  original  suit,  but  the  exten- 
nrm  of  a  fonner  controTersy,  the  change  of  residence  by  the 
flaintifE,  can  not  affect  the  jorisdictioii  of  the  court.  SP^ters' 
Ikfp.  1;  S  Wheat.  900;  4  Mason,  800;  5  Oraach,  288. 

It  IB  well  seMled,  that  where  jurisdicti<m  of  the  court  has 
<moe  attached,  no  diange  of  residence  hj  the  parties  will 
oort  that  jurisdiction. 


XTimrBD  Staiss  v.  Baboook. 

WlHt»a<il«k«f  aaroolt  eovt  adniBiflenuiMdiMlo  te  tnvdof  a«il> 
iMi,  wfaidi  is  not  required  hj  law,  nor  by  a  role  of  eovrt,  U  i«  not  falte  iweaiiiif , 
aader  the  act  of  CongroM 

TbaoathHHtbeiio4rind1qr]aw,or  byviaffB,  niietloiMd  by  the  eovit,  or  the 
kipitimiHi  of  tfaa  ggTOtmaeat,  to  maka  it  peqary. 

Tho  aet  of  CongrMs  applioa  to  oaths  mads  in  behalf  of  claSma  against  one  of 
4s  departments  of  the  gorenmenl 
AwiBiiiMiBi  ollieer  caa  not  iMtitnte  a  vaga,  wUdi  ihaB  being  a  eeae  witfafai 

tkstev. 

^^Qluntuy  or  eztra-jndicial  oath  is  not  peijnry. 

tW  Vnflietaisnt  shonld  charge  that  the  oath  wis  false,  sad  known  to  be  so  by 

AlsiK  iht  Mdvo  most  be  stated  in  the  indictment  to  be  coinvti  or  wmds  eq[iu- 
▼alent 

Vr.  Sondly  District  Attorney,  United  States. 

^*  Aite  for  ddendant. 
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OPIHI09  OF  THE  COUBT. 

Thib  is  an  indictment  for  peijniy.  The  d^endant  is 
charged  %nth  having  been  duly  finmmoned  as  a  witness  in 
&e  case  of  the  United  States  t.  John  AUen^  then  pending 
in  Ihis  court.  That  hj  his  attendance  he  became  entitled  to 
fire  cents  milei^e  in  coming  to  and  retoming  from  the  pkoe 
of  holding  conrt  And  the  indictment  charges,  that  in  order 
to  substantiate  his  claim  against  the  United  States  for  said 
mileage,  and  to  ptocdro  payment  therefor,  he  appearec^  he- 
fore  John  Winder,  clerk  of  this  conrt,  and  then  and  there 
made  his  corporal  oath,  and  answered  to  the  question  put  to 
him  by  said  derk,  that  the  distance  from  his  place  of  abode 
to  this  conrt,  was  one  hundred  and  seventy  miles,  whereas  it 
was  a  much  less  distance,  being  ninety-two  miles,  etc. 

The  indictment  also  charges  that  the  defendant  deceitfiilly 
and  fraudulently,  intending  to  defraud  the  United  States  by 
claiming  and  obtaining  a  larger  amount  of  money  than  he 
was  entitled  to  as  a  witness  in  the  said  cause,  he  did  of  his 
own  wicked  and  corrupt  mind,  falsely  swear  as  aforesaid  id 
support  of  his  said  daim  against  the  United  States,  etc. 
Other  counts  varied  somewhat  the  charge,  but  not  altering 
the  allegations,  substantially,  as  above  stated. 

There  was  a  general  demurrer  filed  to  the  indictment,  on 
the  ground  that  the  indictment  charges  no  o£fense  against 
the  laws  of  the  United  States. 

In  the  13th  section  of  the  act  of  Congress  of  the  9d  of 
March,  1835,  it  is  declared,  ^^  If  any  person,  in  any  case, 
matter,  hearing,  or  other  proceeding,  when  on  oath  or  a£3nii- 
ation,  shall  be  required  to  be  taken  or  administered  under 
or  by  any  law  or  laws  of  the  United  States,  shall,  upon 
the  taking  of  such  oath  or  aflSrmation,  knowingly  and  will- 
ftdly  swear  or  affirm  falsely,  every  person  so  offending  shall 
be  deemed  guilty  of  perjury,  and  shall,  upon  conviction 
thereof,  be  punished  by  fine,  not  exceeding  two  thousand 
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doUaiB,  and  by  impriBonment  and  confinement  to  hard  labor, 
not  exceeding  five  yearB." 

The  oath  in  this  caae,  as  charged  in  the  indictment,  ^vat 
not  iakea  imder  any  law  of  the  United  States:  and  this  ik 
necessary  to  luring  the  charge  within  the  above  act.  The 
oonrts  of  the  United  States  hare  no  criminal  jurisdiction, 
except  that  which  is  given  to  them  by  the  laws  of  the  United 
States.  They  can  not  pnnish  common  law  offenses^  In  a 
criminal  case,  the  defendant  is  entitled  to  a  strict  construc- 
tion of  the  law  nnder  which  he  is  arraigned,  and  he  can  not 
be  pnnished  unless  he  is  clearly  within  the  law. 

Bot  it  is  insisted  that  the  offense  comes  nnder  the  8d  sec- 
tion of  the  act  of  the  Ist  of  March,  1822.  It  reads,  "  If  any 
person  shall  swear  or  affirm  Msely  touching  the  expenditoie 
of  public  money,  or  in  support  of  any  claim  against  the 
United  States,  he  or  she  shall,  up<m  conviction  thereof,  suffer 
as  for  williul  and  oorrapt  perjury." 

The  objection  to  thii  law  is,  that  it  refers,  exclusively,  to 
daims  made  against  the  United  States,  through  one  of  the 
departments  of  the  government.  The  first  part  of  the  sec- 
tion refeis  to  the  disbursements  or  expenditures  of  public 
money ;  the  second,  where  an  individual  swears  in  support  of 
any  daim  against  the  United  States. 

There  can  be  little  doubt  that  Uus  section  was  intended  to 
apply  to  the  authentication  of  claims  made  to  one  of  the 
departments.  It  is  connected  with  the  expenditures  of  pub- 
lic money,  and  was  designed  to  protect  the  treasury  firom 
fidse  oaths,  in  regard  to  such  expenditures.  But  is  the  pro- 
vinon  limited  to  such  applications  ?  May  it  not  be  held  to 
embarace  the  present  case  t 

The  oath  was  not  required  to  be  administered  by  any  law 
of  the  United  States,  nor  any  rule  of  the  court.  It  was  a 
usage  introduced  by  the  clerk,  in  ascertaining  the  mileage 
that  witnesses  were  entitled  to  daim. 

There  can  be  no  doubt  that  the  derk,  in  the  presence  of 
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the  court,  or  any  other  person  acting  under  the  sanction  of 
the  court,  is  authorized  to  administer  oaths.  It  is  the  act  of 
the  court,  in  such  a  case,  and  not  an  act  done  by  the  author- 
ity of  the  individual  who  administered  the  oath.  But  where 
the  derk,  out  of  court,  in  the  ordinaiy  performance  of  his 
duties,  thinks  proper  to  administer  oaths,  for  his  own  conye- 
nience  or  security,  which  are  not  required  by  the  law  or  an 
Older  of  court,  it  is  exceedingly  doubtful  whether  such  a 
swearing  is  within  the  above  section. 

The  daim,  in  one  sense,  is  against  the  United  States,  as 
the  United  States  were  a  party  to  the  suit,  and  the  indict- 
ment avers  that  the  claim  was  against  them.  But  the  oath 
was,  substantially,  only  before  the  clerk,  no  record  being 
made  of  it.  The  fact  sworn  to,  conduced  to  fix  the  amount 
of  compensation  for  traveUng,  as  it  established  the  distance, 
on  which  mileage  was  allowed.  Had  the  law  required  this 
oath  to  be  taken,  or  had  it  been  required  by  an  order  of  court, 
we  should  have  had  great  difficulty  in  saying  it  was  not  per- 
jury or  fisdse  swearing,  within  one  of  the  above  sections.  If 
the  taking  of  the  oath  may  be  called  a  usage,  it  is  the  usage 
of  the  derk,  and  not  of  the  court.  And  it  seems  to  be  more 
than  doubtftd,  whether  an  officer  of  the  court,  without  any 
higher  authority,  should  institute  a  usage  which,  to  individ- 
uals, might  be  attended  with  consequences  so  serious. 

An  extra  judicial  oath,  lays  no  foundation  for  a  prosecution 
of  perjury.  Indeed,  the  policy  of  multiplying  oaths,  is  ques- 
tioned by  persons  of  the  most  enlarged  experience.  Make 
anything  common,  of  this  nature,  and  the  solemnity  which 
it  would  otherwise  impart,  is,  measurably,  lost.  Custom 
house  oaths,  in  all  countries,  have  become  a  proverb  and  a 
reproach,  and  tend  but  littie  to  secure  the  public  against 
frauds. 

The  derk,  by  a  rule  of  court,  may  be  authorized  to  admin- 
ister oaths.  But  in  what  cases?  Surely  not  in  all  cases 
where  he  may  deem  expedient.    In  performing  that  duty,  he 
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xmiBt  act  under  the  anthorily  of  law,  or  under  the  orders  of  ^ 
the  oonrt    He  is  a  mere  ministerial  ofScer,  and  must,  conse- 
quentlj,  act  nnder  authority. 

The  indictment  seems  to  be  defective  in  not  averring  that 
the  oath  was  willfnllj,  knowingly,  and  corruptly  taken,  know- 
ing it  to  be  ialse,  or  words  of  the  same  import.  If  the  affiant 
swore  falsely,  through  ignorance  as  to  the  distance  in  this 
case,  he  was  not  guilty.  We  do  not  say,  that  under  either 
of  the  sections  cited,  the  indictment  must  charge  the  offense 
with  all  the  technical  accuracy  as  in  an  indictment  for  per- 
joty.  But  the  averments  must  show  that  the  defendant  knew 
that  he  swore  fiilsely,  and  that  his  motive  was  corrupt. 

Upon  the  whole,  the  demurrer  is  sustained,  and  the  defend- 
ant is  discharged  from  custody. 


MjIbtin  v.  Ejeboheval  and  Fobstthe. 

A  nolo  in  the  hands  of  an  assignee  is  prima  ficie  eTidence  of  the  amount  of  ifae 
foonderatai  paid  by  the  assignee. 

But  the  assignor,  when  sued,  may  prove  what  was  paid. 

This  endence  can  not  be  set  up  by  the  maker  of  the  note,  in  the  hands  of  a  homa 
jUe  bolder. 

If  the  payee  of  ibe  note  paid  no  consideration,  and  the  assignee  paid  none,  the 
maker  may  show  a  want  of  consideration. 

Messrs.  Doufflass  and  Duffisld  for  plaintiff. 
Mr.  Bates  for  defendants. 

OPINION  OF  THS  OOUBT. 

This  action  is  brought  by  the  plaintiff,  as  indorsee  against 
the  defendants  as  indorsers,  of  a  promissory  note.  A  judg- 
ment was  obtained  against  the  maker  of  the  note  by  the 
*^  Bank  o{  Michigan,"  to  whom  the  note  was  assigned  in  1841. 
After  this  the  counsel,  Mr.  Douglass,  says  he  filled  up  t&e 
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blank  indorsement  against  the  defendants.  Notice  to  the 
defendants  was  proved  to  have  been  dvlj  given  by  the  bank. 

A  question  is  made  whether,  as  between  the  indofser  and 
indorsee,  the  consideration  can  be  proved  ?  The  face  of  the 
note  is  jmma  facie  evidence  of  the  consideration  paid  on  its 
negotiation.  But  this  is  only  prima  fade.  The  defendants 
may  show  an  entire  want  of  consideration,  or  that  a  small 
snm  only  was  paid.  This  evidence  could  not  be  given  by 
the  maker.  For  he  is  bound  to  pay  the  face  of  the  note,  at 
whatever  discount  it  may  have  been  purchased  by  the  holder. 

When  a  note  has  been  reduced  to  judgment,  its  negotia- 
bility ceases ;  but  questions  may  arise  between  the  other  par- 
ties to  the  note,  if  the  maker  becomes  insolvent. 

If,  indeed,  the  note  was  given  without  consideration,  and 
was  indorsed  by  the  payee  without  consideration,  the  maker 
would  not  be  precluded  from  showing  these  facts,  by  way  of 
defense,  to  a  suit  brought  by  the  assignee.  But  where  the 
note,  in  the  ordinary  course  of  business,  has  been  negotiated 
for  a  valuable  consideration,  the  m:aker  is  bound  for  the  face 
of  the  note. 

It  is  alleged  that  the  plaintiff  has  no  interest  in  the  note, 
and  consequently  can  not  maintain  this  action.  The  indorse- 
ment shows  that  his  name  is  on  the  note,  and  the  filling  up 
makes  him  the  legal  holder  of  it.  The  indorsement  having 
been  made  long  before  the  judgment  against  the  maker,  it 
was  a  promise  to  pay  the  holder  of  the  paper,  who  had  a 
right  to  fill  up  the  blank  at  any  time,  provided  that  legal 
steps  were  taken  against  the  maker.  This  was  the  only  con- 
dition of  liability  by  the  defendants,  to  apy  subsequent  bona 
fide  holder  of  the  note. 

The  presumption  is  in  favor  of  the  holder,  and  that  the 
filling  up  related  back  to  the  time  of  the  indorsement.  But 
no  hardship  is  imposed  on  the  defendants,  as  they  are  per- 
mitted to  go  into  the  consideration  between  them  and  the 
plaintiff. 
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The  jvy  found  »  verdict  for  the  plaintiff,  on  which  a 
judgment  was  entered. 


Thb  UHnxD  States  v.  Ten  £tk. 

A  nanhal  who  in  taking  the  eeneos  adyanoee  money  to  pey  the  ezpeoee,  after 
lepeafed  tttempta  to  obtain  it  from  the  proper  department,  may  retain  the  amount 
thne  paid,  of  the  pdblic  money,  in  his  hands. 

Aad  this  mi^  be  done  although  the  govenunsnt  has  paid  the  depntiea  a  seeond 
time,  it  haTiog  had  prerioaa  notice  of  the  payment  by  the  marshal. 

These  &cta  being  fonnd  by  the  jury,  they  found,  under  the  instmctions  of  the 
eenrt,  a  verdict  for  the  defendant,  who  was  sued,  as  late  marshal. 

Mr.  BaUs^  District  Attorney. 
Mr.  Bomeyn  &r  defendant. 


OPnOON  OF  IBB  COUST. 

Thd  action  is  bronght  by  the  United  States  against  the 
defendant,  as  late  marshal,  to  recover  a  balance  of  public 
money  alleged  to  be  in  his  hands. 

Prom  the  evidence,  it  appears  that  while  the  defendant 
was  marshal,  the  censns  was  taken.  He  appoiated  his  depn* 
ties,  and  the  work  was  completed.  But  the  government 
made  no  advance  to  him  on  that  account.  He  raised  the 
money  and  paid  the  deputies,  of  which  he  informed  the  gov- 
ernment. Until  he  had  made  repeated  efforts  to  obtain  the 
money  from  the  government,  he  did  not  borrow  to  pay  his 
depntieB. 

The  defendant  was  removed  from  office,  and  his  sncoessor 
was  appointed,  who,  although  notified  of  the  payments  made 
by  the  defendant,  went  on  under  the  instructions  of  the  de- 
partment to  pay  the  deputies  over  again. 

There  was  nothing  made  to  appear  that  the  late  marshal 
had  acted  unfairly  or  improperly,  in  the  discharge  of  his 
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dutiefl.  If  he  was  at  all  censurable,  it  was  for  indnlgiBg  in' 
a  higher  solidtade  for  the  public  service,  and  for  the  com- 
pensation of  men  who  had  labored  for  the  government,  than 
appears  to  have  been  felt  by  his  superiors  at  Washington. 
The  instructions  to  pay  the  deputies,  who  had  be^n  paid  by 
the  late  marshal,  of  which  the  department  had  notice,  were 
reprehensible. 

The  court  instructed  the  jury,  that  if  the  payments  were 
made  to  the  deputies  who  took  the  census,  by  the  defendant, 
and  the  government,  as  well  as  his  successor,  had  notice  of 
such  payments,  it  was  the  duiy  of  the  government  to  see  that 
no  more  than  was  due,  was  paid  to  the  deputies. 

The  juiy  found  for  the  defendant. 


Thb  Fabmbbs'  Tbust  akd  Oanal  Bane  v.  Eetohuh  et  al. 


A  counsel  has  power  to  enter  into  a  atipulation  in  a  suit  wherein  he  is  em- 
ployed. 

And  there  being  no  unfairness,  or  cfaaiige  of  impropriety,  the  oonrt  will  not,  oa 
motion,  set  aside  the  agreement. 

The  counsel  not  only  appeared  in  the  case,  but  made  an  affidavit  that  be  was 
employed. 


Mr.  Barstow  for  complainants. 
Mr.  Hameyn  for  defendants. 


OFHaON  OF  THB  COUBT. 


By  consent  of  parties,  and  on  a  stipulation  made  by  the 
counsel  on  both  sides,  a  decree  was  entered  on  which  the 
mortgaged  premises  were  sold.  At  a  subsequent  period,  a 
bill  of  review  was  filed,  alleging,  as  ground  of  error,  appar- 
ent on  the  face  of  the  decree,  that  the  court  had  not  jurisdic- 
tion, as  between  the  parties  on  the  record,  to  wit,  that  one  of 
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the  complainantB,  The  Faimers'  Loan  and  Trust  Company,  is 
of  the  Bame  State  as  the  President  and  Directois  of  the  com- 
pany of  the  Canal  Bank,  who  are  made  defendants.  On  this 
gronnd  the  decree  was  reyersed  and  annnlled ;  and  the  oonrt 
gave  leave  to  amend  the  bill,  by  making  the  Canal  Company 
Bank  a  co-complainant,  instead  of  defendant.  And  now  a 
motion  is  made  to  set  aside  the  former  stipulation  on  the 
gronnds, 

1.  That  it  was  made  before  the  reversal  of  the  decree, 
when  the  parties  to  the  record  stood  in  a  different  relation  to 
each  other  from  the  one  they  now  bear,  since  the  amendment. 

8.  Becanse  Mr.  Bomeyn,  the  counsel  for  the  Canal  Bank, 
was  not  authorized  to  make  the  stipulation. 

If  Bomeyn  was  counsel,  he  had  power  to  make  the  stipu- 
lation. If  set  aside,  it  must  be  on  the  ground  of  un&imess 
or  mistake,  or  on  account  of  the  changed  relations  of  the 
parties. 

The  Canal  Bank  is  now  a  co-complainant  instead  of  being 
a  co-defendant.  This  change  does  not  compromit  or  change 
the  rights  of  the  parties.  If  all  the  parties  in  interest  are 
before  the  court,  the  court  can  decree  in  accordance  with 
their  interests.  It  is  not  unfrequent  in  such  cases  to  decree 
that  party  defendants,  or  complainants,  shall  release  or  pay 
to  each  other,  as  their  equities  shall  require.  The  rights, 
therefore,  of  the  Canal  Bank  not  being  compromited  by  the 
anaendment  of  the  bill,  no  reason  is  perceived  on  this  ground 
to  set  aside  the  stipulation. 

Hr.  Bomeyn  swears  that  he  was  counsel,  and  the  court, 
unda  the  circnmstances,  are  bound  to  consider  him  as  such. 
There  is  no  all^ation  of  unfairness,  or  professional  impro- 
priety in  entering  into  the  stipulation.  The  court  will,  there- 
fore, OTemde  the  motion. 

Afterward,  another  and  somewhat  different  arrangement 
was  made  by  tiie  parties. 
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Thsllthiea  ofthejudidafyactoflTaSdedazMtfaatjiiiifldlietioii^^ 
by  the  circint  court,  between  cituaae  of  difierent  States.    Bat,  in  the  same  eectioo, 
there  is  an  exception,  that  where  Auit  is  brought  in  fiiTor  of  an  assignee,  there  ibBfl 
be  no  jorisdiction,  imless  snit  could  hare  been  brought  in  die  courts  of  the  VvM 
States,  on  such  notes,  had  no  sssignment  been  made* 

This  is  a  restriction  on  the  provision  of  the  2d  sec  of  the  3d  article  of  the  constito- 
tion,  which  declares  that  jurisdiction  shall  be  exercised  between  dtiaens  of  different 
States. 

And  yet,  this  provision  hss  been  sustained  by  the  Suprame  Court  ainoe  ite  or- 
ganization. 

It  is  said  that  the  courts  can  only  take  jurisdiction  under  an  act  of  Congress. 

There  an  important  exoeptions  to  this,  as  a  suit  between  two  States  m  relation 
to  boundary. 

This  part  of  the  set  should  have  been  declared  to  be  unconstitutianal. 

Congress  might  have  provided  against  fraudulent  assignmento  to  give  jufisdietion. 

The  declaration  sufficiently  shows  that  the  assignment  was  made  at  the  date  of 
the  note,  in  the  State  of  New  York. 

Messrs.  Barstow  and  Zockwood  for  plaintifis. 
Mr.  Someyn  for  defendant. 

OPnnON  OF  THB  COUET. 

Thib  action  is  brought  on  a  bill  of  exchange,  a  promisoiy 
note,  and  the  general  oonnts  are  added. 

The  defendant's  oonnsel  demurs  to  the  three  first  counts  in 
the  declaration,  on  the  gronnd  that  it  does  not  appear  Uiat 
the  assignor  to  the  plaintiff  of  the  note  in  controversj  was, 
at  the  time  of  the  assignment,  a  citizen  of  another  State. 
The  declaration,  it  is  said,  states  the  citizenship  of  the  plaintiff 
and  his  assignor,  at  the  time  of  the  commencement  of  the  stdt, 
to  have  been  snch  as  to  give  the  court  jmrisdiction.  But  it  is 
contended  it  mnst  appear  that  at  the  time  of  the  assignment, 
the  assignor  could  have  sued  in  the  conrts  of  the  Umted 
States.  That  from  any  thing  which  appears  on  the  face  of 
the  declaration,  the  assignor  may  have  mi^e  the  assigmnent 
in  this  State,  and  afterward  removed  to  New  York.    And  it 
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is  insisted  that  where  suit  is  brought  in  this  court  on  an 
assigiied  note,  it  must  appear,  that  at  the  time  of  the  assign- 
ment, tiie  assignor  conld  have  bron^t  snit  in  this  court. 
That  no  change  of  residence  after  the  assignment,  any  more 
than  a  change  of  residence  in  the  plaintiflT,  after  the  com* 
meneement  of  suit  in  tiiia  court,  could  affect  its  jurisdiction. 

The  words  of  this  11th  sec.  of  the  judiciary  act  of  1789  are, 

the  jorisdiction  of  the  circuit  court  shall  attach  where  ^'the 

suit  is  between  a  citizen  of  the  State  where  the  suit  is  brought, 

and  a  citizen  of  another  State."    This  deirly  refers  to  the 

time  of  bringing  the  action.    But  the  words  of  exception  are, 

^  nor  shall  any  district  or  circuit  coiut  hare  cognizance  of 

any  suit  to  recover  the  contents  of  any  promissory  note,  or 

olher  chose  in  action,  in  favor  of  any  assignee,  unless  a  suit 

might  have  been  prosecuted  in  such  court,  to  recover  the  said 

contents  if  no  assignment  had  been  made." 

The  3d  sec.  of  the  8d  article  of  the  constitution  declares, 
that  the  judicial  power  shall  extend  to  controversies  '^  between 
dtuens  of  different  States,"  and  yet  the  above  exception  in 
the  act  of  1789,  imposes  a  restriction  upon  this  provision,  by 
declaring,  that  jurisdiction  shall  not  be  exercised  between 
,  citizens  of  different  States,  unless  the  person  from  whom  the 
cause  of  action  was  assigned,  could  also,  from  his  citizenship, 
sne  in  this  court.  A  clearer  and  more  palpable  infraction  of 
ting  constitutional  provision  could  not  be  well  imagined,  and 
yet  the  law  has  been  sustained  from  the  organization  of  the 
St^ieme  Court. 

The  only  answer  to  this  argument  that  has  been  attempted, 
is,  that  the  jurisdiction  is  given  to  the  courts  of  the  United 
States  by  Congress,  and  that  they  can  not  exercise  jurisdic- 
tion, except  in  certain  cases,  under  the  constitution.  It  is 
often  said  that  a  bad  reason  is  better  than  none ;  but  this 
can  scarcely  come  under  that  denomination.  K  Congress  in 
attempting  to  carry  out  the  provisions  of  the  constitution. 
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shall  repudiate  a  part  of  its  proyisions,  it  is  the  dntj  of  the 
Sapreme  Court  to  declare  such  legislation  yoid. 

Li  a  most  important  controversy  between  States,  in  regard 
to  a  disputed  boundary,  the  Supreme  Court,  on  solemn  argu- 
ment, decided  that  they  could  take  jurisdiction  under  the 
constitution,  by  serving  a  notice  under  their  own  role,  on  the 
gOYemor  and  attorney  general  of  the  State,  and  decide  the 
question  of  boundary  and  consequent  exercise  of  soyereignly 
over  it,  without  the  legislation  of  Congress.  Had  Congress 
provided  against  fraudulent  assignments  to  bring  cases  in 
this  court,  it  would  have  been  a  proper  provision. 

The  first  two  counts  in  the  declaration,  which  the  demuner 
includes,  are  founded  upon  a  foreign  bill  of  exchange,  which 
is  excepted  iGrokn  the  operation  of  the  statute ;  of  course  there 
can  be  no  objection  to  the  jurisdiction  in  regard  to  those 
counts. 

And,  in  reference  to  the  third  count,  it  states  that  the 
defendant  made  a  certain  note  in  writing,  at  New  York,  etc. , 
and  delivered  the  same  "  to  certain  persons  using  the  style 
and  firm  of  Brainard  and  Geoffiray,  who  are  citizens  of  the 
State  of  New  York."  The  time  the  note  was  executed  is 
averred  to  have  been  the  twenty-second  day  of  July,  1845, 
and  the  indorsement  of  the  note  is  averred  to  have  been 
made  '^  on  the  same  day  and  year,  and  at  the  place  afore- 
said." From  these  averments  it  appears  that  the  note  was 
executed  at  New  York,  the  22d  July,  1845,  and  made  payable 
to  a  firm  in  New  York,  who,  on  the  same  day,  and  at  the 
same  place,  assigned  the  note  to  the  plaintiff.  We  think 
there  is  enough  in  the  declaration  to  sustain  the  jurisdiction 
of  the  court. 

The  demurrer,  therefore,  is  overraled,  and  judgment. 
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A  jodgnenc  Ittiog  entered,  on  the  penalty  of  a  bond,  to  eare  hannleee  the  credit- 
on  of  a  eertiin  finn,  by  paying  the  amount  due,  or  to  become  due,  may  be  enfiraeed 
by  BcLfi.  on  the  judgment,  to  show  cauae  why  execution  ehould  not  issue,  etc. 

A  judgmeat  againat  the  late  firm  is  conclueiTe  as  to  the  amount  due. 

A  setoff  of  notes  snhseqaently  acquired  by  the  surety  in  the  bond,  can  not  be 
pleaded  as  as  ofiet  against  the  crediton*  demand. 

Nor  is  a  plea  of  mil  ddat  admissible  after  the  crediton  have  obtained  judgment 
agsinsttfae  late  firm. 

The  eonditioa  of  the  bond  was,  that  the  obligon  should  pay  the  creditors,  and 
not  one  of  the  late  finn. 

Undor  the  plea  of  md  Hd  record^  the  judgment  only  is  put  in  issue. 

Measre.  Fnuer  and  Dcmckon  for  plaintiff. 
Mr.  DaugUua  for  defendant. 

OPINION  OF  THE  COUBT. 

Ths  is  a  proceeding  by  scire  facias^  to  obtain  execution  for 
fmlher  breaches  in  debt  on  a  bond. 

At  June  term,  1841,  a  judgment  was  entered  in  fJEkvor  of 
Sergen,  against  Williams,  for  twenty  thousand  dollars,  and 
an  award  of  execution  for  $977  14,  the  amount  ascertained 
to  be  equitably  due  to  Bergen  when  the  judgment  was  ren- 
dered. The  judgment  was  entered  for  the  penalty  of  the 
bond,  which  was  given  on  the  9th  of  August,  1830,  jointly, 
by  Williams  and  William  Stevens,  ^^  conditioned  that  Stevens 
fiboiild  pay,  discharge,  and  liquidate,  all  the  debts,  engage- 
mesKts  and  liabilities,  of  every  kind,  and  all  the  demands,  of 
whateoever  nature,  contracted  by  the  firm  of  Bergen  and 
Stevens,  then  due  or  thereafter  to  become  due,  against  the 
said  film,  without  recourse  to  the  plaintiff,  and  should  well 
and  truly  save  harmless  and  keep  indemnified  the  said  Ber- 
gen and  his  representatives  there&om,"  etc. 

In  the  sd./a.  it  is  averred  that  at  the  time  the  bond  was 
executed,  the  co-partnership  of  Bergen  and  Stevens  was 


126  MICHIGAN. 


Junei  M.  Beigen  v.  6.  D.  WilliuiM, 


indebted  to ,  in ,  a  certain  Bum,  on  which  suit  was 

instituted  and  judgment  recovered,  stating  the  amount  of  the 
judgment  for ,  which  remains  in  full  force,  etc. 

The  defendant  pleads  a  set-off,  that  at  the  time  of  suing  out 
the  seire  fadas^  the  plaintiff  was  indebted  to  him  in  tiie 
amount  of  certain  promissory  notes,  made  by  the  plaintiff, 
payable  to  different  individuals,  by  whom  they  were  indorsed 
to  defendant. 

The  defendant  also  pleaded  that  the  partnership  of  Beigen 
and  Stevens  was  not,  at  the  time  the  penal  bond  was  executed, 
indebted  in  the  said  sums  demanded  by  the  plaintiff,  etc. 
Both  of  these  pleas  were  demurred  to,  and  joinder. 

The  demurrer  raises  the  question  whether,  on  a  ^ci.  fa. 
to  obtain  execution  for  further  breaches  of  the  conditjlon  of  a 
bond,  judgment  having  been  entered  for  the  penalty,  the 
defendant  can  set  off  a  demand  against  the  plaintiff. 

In  answer  to  the  objection  that  the  set.  fa.  is  an  action 
upon  the  judgment,  and  that  in  an  action  upon  a  judgment, 
no  defense  can  be  set  up  which  might  have  been  pleaded  to 
the  original  action.  Also,  that  the  notes  set  forth  in  the  plea 
and  notice  of  set-off  having  matured  since  the  judgment  for 
the  penalty,  the  defendant  is  prevented  from  using  them  as  a 
set-off  by  the  statute,  ^'  which  provides  that  no  demand  shall 
be  set  off  unless  it  existed  at  the  time  of  the  commencement 
of  the  suit.''  Bev.  Stat.  447,  sec.  4.  The  defendant's  counsel 
contends  that  the  sci./a.  for  further  breaches,  is  to  all  intents 
and  purposes,  and  within  the  meaning  of  the  statute  above 
cited,  an  original  action. 

Whether  this  procedure  for  the  purposes  of  set  off,  may  be 
considered  as  an  original  action  under  the  statute,  is  not 
necessarily  a  question  in  this  case.  There  is  a  question  be- 
hind that,  which  is  decisive  of  the  plea  or  notice. 

As  stated  in  the  scire  facias^  this  proceeding  is  had  at  the 
instance  of  certain  judgment  creditors  of  the  firm  of  Bei^n 
and  Stevens.    The  name  of  Bergen  is  used  as  a  trustee ;  but 
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the  suit  is  for  the  benefit  of  the  above  creditors.  The  condi- 
tion of  the  bond  is,  that  the  defendant  shall  pay  those  credit- 
ors, so  as  to  save  harmless  the  said  Bergen,  not  only  from  the 
debt,  but  from  all  costs  and  charges.  An  attempt,  then,  to 
plead  offiet  against  Bergen,  arising  on  promissoiy  notes  ac- 
quired since  the  original  judgment,  is  in  direct  conflict  with 
the  condition  of  the  bond.  The  condition  is,  to  pay  the 
creditors,  and  not  Bergen ;  and  the  creditors  prosecute  this 
snit  for  their  benefit.  This  interest  of  the  creditors,  arising 
under  the  original  judgment,  would  be  recognized  and  en- 
forced, if  necessary,  by  a  court  of  chancery.  And  a  court  of 
law  will  also  protect  and  enforce  their  rights,  in  the  name  of 
Bergen. 

The  issue  is  between  the  creditors  and  the  defendant,  and 
as  they  have  reduced  their  claims  to  judgment,  an  o£&et 
against  them  could  not  be  allowed,  at  least  so  far  as  Steyens 
is  concerned,  with  whom  the  defendant  Williams  is  jointly 
liable.  It  need  not  now  be  said,  whether  Williams,  being 
a  stranger  to  the  judgment  in  favor  of  the  creditors,  might 
not  be  allowed  to  set  up  a  defense,  which  would  not  be  proper 
for  Stevens,  who  was  a  party  to  the  judgment,  because  no 
such  question  is  raised. 

Under  the  plea  of  nvl  tiel  record^  the  record  of  the  judg- 
ment only  can  be  examined.  If  the  defendant  had  notice, 
and  judgment  for  the  amount  stated  was  rendered,  no  other 
questiim  can  be  considered  under  that  plea. 

The  jdea  that  the  eo-partnership  of  Bergen  and  Stevens 
did  not  owe  at  the  time  Uie  bond  was  executed,  is  subject  to 
two  objections : 

1.  The  bond  obligated  the  defendant,  jointly  mth  Stevens, 
not  only  to  pay  the  debts  of  the  firm,  then  due,  but  also  those 
that  should  thereafter  become  due. 

2.  iTfZ  rf(eW<  can  not  be  pleaded  to  a  judgment.  The  judg- 
ment closes  the  controversy,  and  it  is  indisputable,  so  long  as 
it  remains  in  force. 


1S8  wxaostAK. 

Attta«.Bi«. 

The  demnmn  iD  botii  plettB  are  raiteiiied.  On  molion 
and  affidavit  of  defendant,  the  oider  for  exeeutioa  w$m  aet 
aside,  and  leave  to  plead,  giairted. 


Allbt  v.  Kore. 

Takiog  ft  note  is  no  diachftige  oi  a  pre-enyBting  debt,  imlen  there  be  an  agree- 
ment to  that  efiect 

Tba  taking  of  nob  note  §om  the  iadoraer,  iaHwaea  an  oMigalktt  en  the  Mdv 
to  demand  payment  when  the  money  ia  due,  and  give  notice  of  non-payment.  If 
he  ftil  in  thii,  he  makee  the  note  hia  own. 

A  nnra  agent  ia  napOBBlble  tor  Ae  damagee  iiiearnd,  wben  ha  laila  to  make  de- 
mand and  glre  notiee. 

Where  a  note  waa  leeeiTed,  the  prooeeda  to  be  applied  in  diachaige  of  a  debt,  if 
demand  be  not  made  and  notice  given  to  the  indorKr  at  the  proper  time,  ao  aa  to 
charge  Um,  he  makea  the  nole  hia  awn,  ia  diMhaige  of  Ae  debt 

WVera  there  are  no  afiecta  fin  the  handa  of  the  drawee,  t|e  holder  mair  baanoaad, 
aa  againat  the  drawer,  from  making  demand  and  giving  notice. 

But  in  anch  eaae,  it  muat  appear  that  the  drawer  had  no  right  to  expect  the  drait 
wonild  be  aceaplad  and  paid. 

Messrs.  Jay  and  Porter  for  the  plaintiff. 
Mr.  leaser  for  defendant. 

oranov  OF  the  ooitbt. 

Tbsb  action  was  bionght  to  recover  a  balance  which  the 
defendant  owes  to  the  plaintiff,  for  goods,  wares,  azMi  merohan- 
dize,  purchased.  A  draft,  payable  in  fonr  months,  drawn  by 
Harleston,  on  N.  6.  Ogden,  of  New  York,  and  indc^wd  l^ 
King,  was  procured  by  King  and  handed  to  the  counael  of 
the  plaintiff,  with  the  view  of  paying,  when  the  proceeds 
should  be  received,  so  much  on  account.  This  draft  waa  for-' 
warded  and  accepted,  but  was  eventually  proteeted  for  non- 
payment It  seems  that  due  notice  was  not  given  to  the 
drawer  and  indorser,  and  that  was  made  the  principal  grouid 
of  defense.  The  trial  took  place  in  the  absence  of  the  dieuit 
judge,  and  now  a  motion  is  made  for  a  new  trial,  on  points 
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stated,  before  a  fnll  court.   The  jury  found  for  the  defendant. 

A  new  trial  la  aaked — 

1.  Because  the  court  rejected  Haileston,  the  drawer  of 
the  draft,  who  was  offered  as  awitness,  to  show  that  the  rem- 
edy against  him  has  not  been  lost,  as  the  drawer  of  the  bill, 
for  want  of  strict  notice, 

3.  Because  the  jury  were  instructed  that  it  was  incumbent 
on  the  plaintiff  to  prove  that  the  draft  had  been  presented  for 
payment  at  matnrily,  at  the  place  where  payable,  and  that  it 
had  been  regularly  protested  for  non-payment,  and  notice  to 
the  draw^  and  indorser  given. 

3.  Because,  in  the  instruction,  a  decision  in  2  Washing- 
ton^a  Sep.  191, 157,  was  not  followed,  on  which  the  plaintiff 
relied. 

4.  Because  the  court  refused  to  chaige  the  jury,  upon  the 
rpquest  of  plaintiff's  counsel,  that  unless  the  jury  are  satis- 
fied, fiiom  the  testimony,  there  was  an  express  agreement  by 
the  plaintiff  to  take  the  thousand  dollars'  draft  in  payment, 
and  at  his  own  risk;  that  the  plaintiff  was  but  the  agent  of 
Sing,  for  the  collection  of  said  draft;  and  that  the  draft 
remained  his  property,  and  at  his  risk;  and  that  although  the 
draft  was  not  presented  for  payment,  at  matniify,  and  no 
notice  of  non-payment  given,  yet  that  constitutes  no  defense 
to  this  action. 

5.  That  if  the  draft  was  not  taken  in  payment,  although 
no  notice  was  given,  if  thereby  the  amount  of  the  draft,  or 
any  part  were  lost,  by  reason  of  such  neglect,  it  was  a  ground 
of  action  for  dainages  he  thereby  sustained,  against  the  plain- 
tiff, by  the  defendant.. 

6.  Because  the  court  charged  the  juiy  that  by  £Edling  to 
make  the  demand  and  give  notice,  the  plaintiff  made  the  bill 
his  own,  and  that  the  remedy  against  the  defendant  upon  the 
open  account,  was  consequentiy  lost. 

Other  causes  were  assigned,  but  which  are  substantially 
embraced  in  those  above  stated. 
10 
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There  can  be  no  doubt,  that  where  a  bill  has  been  reeeived 
payable  on  time,  that  it  is  no  discharge  of  a  pre-existing 
debt,  unless  there  be  an  agreement  to  that  effect.  Nor  wonld 
a  draft  payable  on  presentation,  be  a  payment,  unless  it  was 
agreed  to  be  so  received.  Until  the  money  on  a  bill  is  paid,  it 
is  at  the  risk  of  the  drawer  and  the  holder  of  the  bill,  whether 
he  be  entitled  to  the  money,  or  a  mere  agent  for  the  drawer, 
he  is  bonnd  to  make  the  demand,  and  give  notice  of  non<» 
payment,  and  if  he  fail  he  will,  in  many  cases,  be  responsible 
to  the  drawer  or  indorser  for  damages. 

The  damages  are  not  to  be  estimated  by  the  face  of  the  bill, 
in  regard  to  the  drawer,  he  having  no  effects  in  the  hands  of 
the  drawee,  but  by  the  actual  damages  suffered  by  him.  It 
is  true,  when  the  holder  of  a  bill,  regularly  negotiated,  neg- 
lects to  make  a  demand  at  its  maturity,  and  give  notice,  he 
loses  his  recourse  against  the  names  on  the  bill,  who  are 
entitled  to  notice. 

There  is  no  evidence  to  show  that  the  bill  in  question  was 
taken  in  payment.  It  must  then  have  been  received,  for  the 
purpose  of  applying  the  proceeds  when  paid,  to  the  payment 
of  the  balance  due  by  the  defendant  to  the  plaintiff.  8  John. 
389;  5  John.  69;  5  Wend.  493;  9  John.  810;  1  Oowen, 
306 ;  4i  Mason,  248. 

K  it  be  agreed  to  receive  the  bill  in  payment,  the  role  is 
different.  5  John.  69;  8  Cowen,  303;  8  Wend.  344;  10 
Peters,  632. 

In  all  cases,  the  plaintiff  may  produce  the  note  at  the  trial 
to  be  cancelled,  10  John.  104;  15  John.  249;  8  Cowen,  80. 
And  the  court  will  require  the  bill  to  be  produced. 

The  holder  of  the  bill,  being  an  agent  merely,  is  not  con- 
sidered a  party  to  it.  As,  where  a  bill  is  forwarded  to  a  bank 
for  collection,  and  demand  or  notice  is  neglected,  the  bank 
is  responsible  only  for  the  damages  sustained,  and  they  are 
to  be  ascertained  by  a  jury.  The  same  principle,  it  is  con- 
tended, applies  where  a  bill  is  received,  the  proceeds  of  which, 
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when  received,  are  to  discharge  a  debt.  Until  the  proceeds 
shall  be  received,  the  risk  is  the  drawer's,  and  if  there  be  a 
fidltire,  the  agent  is  responsible  to  the  extent  of  the  damages 
suffered.  This,  it  is  argued,  is  nnder  the  law  of  agency^ 
Story  on  Agency,  217;  20  J6hn.  384;  8  Oowen,  662. 

^^  The  drawer  of  a  bill,  or  the  indorser  of  a  note,  is  not 
discharged  by  the  omission  of  the  holder  to  make  presentment 
or  demand,  or  to  give  notice  of  non-acceptance  or  non-pay- 
ment, wheiB  it  is  clearly  shown  that  he  has  sustained  no 
damages  in  consequence  of  such  omission.^'  Oomnvercifil 
Bank  of  AJhomy  v.  Hughes^  17  Wend.  94. 

Where  this  duty  of  an  agent  has  been  neglected,  damages 
are  presumed,  but  this  presumption  is  rebutted  by  proof  of 
the  entire  want  of  effects  in  the  hands  of  the  drawee  continu- 
ally,  from  the  time  of  drawing  the  bill,  until  and  after  the 
day  it  fell  due,  and  this,  under  such  circumstances,  as  to 
show  that  the  drawer  had  no  right  to  expect  payment. 

In  Dennis  v.  Morrioe^  3  Esp.  Eep.  158,  an  action  was 
brought  by  an  indorser  against  the  drawer ;  it  appeared  that 
no  notice  had  been  given  to  the  defendant,  of  non-payment 
by  the  acceptor,  to  excuse  which,  the  plaintiff  offered  to  prove 
that  in  fact  the  defendant  had  not  been  prejudiced  by  the  want 
of  such  notice.  But  Lord  Kenyon  said:  the  only  case  in 
which  notice  is  dispensed  with  is,  where  the  drawer  has  no 
effects  in  the  hands  of  the  drawee. 

The  rule  is,  that  eveiy  person  is  entitled  to  notice  whose 
name  is  on  the  bill,  and  who  has  any  recourse  against  some 
other  person  or  persons.  On  this  ground  it  was  held  by  Lord 
Kenyon,  in  1  Pardess,  459,  in  an  action  against  the  indorser 
of  a  biQ,  drawn  by  Vaughan  on  Eustace  and  Holland ;  it 
appeared  that  notice  had  not  been  given  to  defendant,  upon 
which  plaintiff  offered  to  show  that  Vaughan  had  no  effects 
in  the  hands  of  Eustace  and  Holland ;  but  the  court  said  that 
the  want  o{  effects  in  the  hands  of  the  drawee  by  the  drawer, 
win  not  avail  the  plaintiff,  and  that  the  rule  extends  only  to 
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aelioBS  broiight  against  the  drawer ;  the  indorser  iB  in  all 
caaea  entitled  to  notice,  for  he  has  no  ooncem  with  the  accounts 
between  the  drawer  and  the  drawee.  ^^The  plaintiff  then 
pioyed  a  letter  from  the  defendant,  acknowledging  the  debt, 
and  promising  to  pay,  and  upon  that  he  had  a  verdict." 

Now,  if  the  plaintiff  in  this  case  was  strictly  a  parly  to 
tiie  bill,  his  recourse  against  King,  the  indorser,  was  lost,  bj 
not  giving  him  notice.  For  it  seems  he  has  nothing  to  do 
with  the  matter  of  acconnt,  between  the  drawer  and  drawee. 
Erom  the  statement  of  the  drawer,  th^re  can  be  no  doubt  that 
King  had  his  recourse  against  the  draw^  of  the  bill,  who 
admitted  his  liability  continued.  From  this,  it  would  seem 
that  he  could  have  had  no  effects  in  the  hands  of  Ogden,  or 
any  just  expectation  that  any  one  would  honor  the  bill.  But 
still  the  question  recurs,  did  the  plaintiff,  by  failing  to  give 
notice  to  the  indorser,  release  him  from  responsibility.  And 
if  he  did,  can  the  &ct  be  set  up  in  defense  to  the  present 
action  t 

Although  the  bill  was  not  received  by  the  plaintiff  in 
payment,  yet  he  cannot  be  treated  as  a  mere  agent.  The 
proceeds  of  the  bill,  when  received,  were  his,  to  be  applied  in 
part  payment  of  the  balance  due  him.  He  was  the  holder 
of  the  bill,  and  neither  the  drawer  nor  indorser  had  a  right 
to  withdraw  it,  nor  take  any  steps  in  regard  to  it,  which 
might  in  the  least  degree  be  prejudicial  to  the  interest  of  the 
plaintiff.  Now  this  is  not  the  case  with  a  mere  agent,  who 
has  no  interest  in  the  bill,  and  the  owner  of  it  has  a  right  to 
withdraw  it,  or  appropriate  the  proceeds  of  it  as  may  suit 
his  convenience.  In  this  view,  it  is  difScult  to  distinguish 
between  the  rights  and  duties  of  the  plaintiff  in  regard  to  the 
bill,  and  those  which  appertain  to  the  holder  who  has  received 
the  bill  in  the  ordinary  course  of  business.  It  is  his  property, 
and  he  has  a  right  to  negotiate  it  if  he  shall  choose  to  do  so. 
He  may  receive  payment  of  it  in  property,  and  make  any 
other  disposition  of  the  bill  that  may  be  convenient  for  him. 
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He  is  then,  more  than  an  agent.  He  is  the  holder  of  the 
bill,  and  has  recourse  against  the  indorser,  on  condition  of 
demand  and  notice.  The  drawer  may  be  responsible,  but 
the  question  here  is,  whether  the  indorser  is  responsible,  no 
notice  having  been  given  to  him  of  the  non-payment  of  the 
bill  ?  He  was  entitled  to  notice,  and  the  &ct,  that  the  drawer 
still  acknowledges  himself  responsible,  does  not,  as  regards  the 
indorser,  affect  the  question.  In  failing  to  give  the  notice, 
the  plaintiff  made  the  bill  his  own,  and  his  recourse  against 
the  indorser  is  lost.  He  received  the  bill,  and  watf  bound,  by 
the  commercial  law,  to  demand  payment,  and  give  notice. 

Whatever  recourse  the  plaintiff  may  have  against  the 
drawer,  he  can  have  none  against  the  indorser,  as  such. 
And  if  he  can  not  recover  in  this  form,  by  reason  of  his 
negligence,  it  is  a  good  defense  against  an  action  on  the 
original  consideration.  Had  the  plaintiff  given  the  notice, 
he  might  have  had  his  choice,  whether  to  proceed  against  the 
defendant,  as  indorser,  or  on  the  original  ground  of  action. 

The  evidence  of  the  drawer  was  rightfully  rejected,  as  his 
admission  of  liability  on  the  bill  could  not  affect  the  rights 
of  the  defendant  in  tliis  action.  And  this  was  the  object  for 
which  the  witness  was  offered. 

Upon  the  whole,  the  motion  for  a  new  trial  is  overruled. 


OoBNINa  AND  HOBNEB  V.  JuSTUS  BuBDIOK. 

An  alias  ezocntion  can  not  be  issued  until  the  return  of  the  first  execution. 

H  sneh  execution  diould  be  shown  to  hare  been  lost  or  destroyed,  the  court 
nil^oiisr  an  alias. 

When  peiaonal  property  has  been  levied  on,  sufficient  to  satisfy  the  judgment,  it 
ia  presamed  to  be  satisfied. 

Bat,  If  sncfa  property,  on  beine  sold,  should  not  be  sufficient,  an  alias  may 

An  offieer  Is  liable  fi>r  mal-feasance  where  he  disposes  of  the  property,  to  the 
iiyary  of  die  defendant,  without  complying  with  the  requisitss  of  the  law. 
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The  officer  will  always  be  prasmned  to  have  done  his  duty. 
The  remedy  against  him  is,  by  an  action  for  a  false  return. 

Mr.  DougloBB  for  the  plaintiffs. 
Messrs.  J(yy  and  Porter  for  defendant. 

OPmiOK  OF  THB  GOXTBT. 

This  is  an  application  for  an  dliaB  fi.  fa»  Judgment  was 
rendered  the  30th  of  June,  1840.  Execution  issued,  retnm- 
able  the  first  Monday  in  August  ensuing.  The  marshal  being 
compelled  bj  rule  and  attachment,  on  motion  of  plalntifib, 
returned  the  execution  that  he  had  made  $1473  68 ;  and  that 
certain  property  was  on  hand  unsold,  for  want  of  bidders. 
This  return  being  defective  and  incomplete,  subsequent  pro- 
ceedings were  had  by  the  plaintiff,  by  which  the  marshal 
was  required  to  make  a  corrected  return.  This  he  filed  Jan- 
uary 8th,  1846,  showing  what  property  was  levied  upon,  how 
it  was  disposed  of,  the  amount  of  money  made,  and  nuUa 
hana  as  to  the  residue. 

The  plaintifiGb,  it  is  insisted  on,  have  a  right  to  take  oat  an 
alias  Ji.  fa.  as  a  matter  of  course,  without  this  special  appli- 
cation, under  the  90th  rule,  two  years  not  having  elapsed 
since  tibey  were  entitled  to  sue  out  the  same. 

Ko  alias  can  issue  until  the  original  fi,  fa.  has  been  com- 
pletely executed  and  returned.  Graham's  Pr.,  851 ;  Arch. 
Pr.,  436.  There  can  be  no  doubt  that  the  first  execution 
must  be  executed  before  an  alias  can  issue ;  but  it  is  supposed 
that  if,  after  executed,  the  writ  should  be  lost,  or  by  accident 
destroyed,  its  return  might  be  dispensed  with. 

This  motion  is  ofiered  on  the  ground  that  the  first  execu- 
tion was  levied  on  personal  property,  sufficient  to  satisfy  the 
judgment.    And  this  is  sworn  to  by  the  defendant. 

And  for  the  defendant,  it  is  contended  that  a  levy  on  per- 
sonal property,  sufficient  to  discharge  the  debt,  is  a  satisfkc* 
tion,  even  though  the  officer  wastes  the  property,  or  loses  the 
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money.  5  Dana's  Ab.,  17, 18 ;  4  Maes.,  402 ;  1  Salk.,  323 ; 
2  SanndeiB,  47,  note  1 ;  6  Mod.,  292 ;  Cowen's  and  Hill's 
notes,  1046-7, 1088, 1087. 

Whete  a  levy  has  been  nuKle,  there  can  be  no  aliae  fi.  fa. 
until  the  goods  taken  shall  be  sold,  and,  especially,  where  the 
goods  leyied  on  may  be  sndBicient  to  satisfy  tiie  execution. 
Until  the  sale  shall  be  made,  the  execution,  by  the  levy,  must 
be  considered  as  satisfied.  And  if  the  property  be  lost 
through  the  n^ligence  of  the  sheriff  or  marshal,  he  is  liable 
to  the  plaintiff,  whose  agent  he  may  be  considered  for  the 
pmrpose  of  making  the  judgment,  by  a  sale  of  the  property. 
For  malfeasance,  the  officer  may  also  be  responsible  to  the 
defendant. 

In  this  case,  it  is  alleged  that  there  has  been  malfeasance, 
which  is  alleged  to  consist  in  the  sale  of  a  very  small  part  of 
the  property  at  private  sale.  The  marshal  is  undoubtedly 
liable  to  the  party  injured,  if  he  has  disposed  of  any  part  of 
the  property  levied  on,  in  a  way  which  the  law  did  not  au- 
thorize. 

But  the  marshal  has  made  his  return,  that  he  made  the 
levy  on  the  property,  sold  it  lor  a  certain  sum,  which  leaves 
a  balance  on  the  judgment  unsatisfied ;  and  he  says  there  is 
no  other  personal  property,  out  of  which  he  can  make  the 
residue*  And  an  fHioB  fi.  fa.  is  asked  by  the  plaintiff.  This 
return  is  conclusive,  and  can  not  be  contradicted.  4  Phil. 
Ev.  1087-8-9;  Harrison's  Dig.  2486;  Oomyn'sDig.  (Return 
8,)  vol.  7,  p.  287. 

The  best  evidence  of  the  value  of  the  property ,*is  the  sale 
of  it  by  the  officer.  On  execution,  personal  property  rarely 
sells  for  its  value,  and  it  would  be  a  new  principle,  if  the 
plaintiff  in  the  execution  should  be  held  responsible  for  the 
value  of  the  property,  at  whatever  price  it  might  sell.  Mis- 
conduct in  the  officer  is  not  presumed,  but  must  be  shown. 
A  fiulnre  to  comply  with  the  requisites  of  the  law  would  sub- 
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ject  the  oflBcer  to  damages,  if  the  property  were  sold  greatly 
below  its  value. 

Where  the  return  of  the  officer  is  made,  as  in  this  case,  on 
the  presumption  that  he  has  done  his  duly,  the  plaintiff  may 
askfor  an  alias.  If  the  defendant  has  been  injured,  he  has 
his  remedy  against  the  marshaL  When  a  eoi^fa.  is  brou^ 
to  revive  a  judgment,  on  which  execution  has  been  issued, 
and  levied  upon  personal  proper^,  and  remains  unretnmed, 
the  judgment  will  be  regarded  as  satisfied.  No  action  can 
be  maintained  dn  a  judgment,  while  there  is  an  outstanding 
execution  levied  %nd  unexecuted.  It  is  believed  there  is  no 
case  where  the  execution  had  been  returned,  diowing  a  defi- 
ciency of  property,  that  its  sufficiency  in  value  might  be 
shown  in  an  action  on  the  judgment,  in  bar  of  the  execution. 
The  truth  of  the  return  can  not  be  thus  controverted.  This 
can  only  be  done  by  an  action  for  a  false  return. 

The  motion  of  the  phuntLff  for  an  cMod  fi.  fa.  is  granted. 


Davis  v.  Davidsok,  Yan  Pelt,  ahd  'Obuk. 

A  joint  anflwer  is  sufficient,  all  the  parties  swearing  to  it 

Answers  to  bills  are  generally  drawn  jointly  and  severally. 

In  a  joint  answer,  each  individual  is  Uable  to  be  indicted  far  pequry,  if  he  swear 
falsely. 

An  answer  must  be  signed  by  counsel,  in  order  that  the  counsel  may  be  held 
respooaible  to  the  oourt  ibr  the  contents  of  the  answer* 

If  the  answer  be  taken  by  conmussionen,  the  signature  of  counsel  is  not 
required.        # 

Mr.  Le6  (or  complainant. 
Mr.  JEmrMne  for  defendants. 

OPINION   OF  THE  OOUET. 

A  motion  is  made  to  set  aside  the  answer  to  a  bill  in  chan- 
cery, on  two  grounds : 
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1.  Because  it  is  the  answer  of  three  individuals,  and  is 
sworn  to  bj  three.  In  the  caption  it  purports  to  be  the  joint 
answer  of  the  three,  bnt  not  their  several,  as  well  as  joint 
answer;  this  is  erroneous,  it  is  contended,  for  two  reasons: 
1st.  Because  all  established  precedents  require  them  to  be 
several,  as  well  as  joint.  And  2d.  Because,  in  case  one  of  the 
defendants  should  swear  fidsely  in  the  answer,  he  could  not 
be  indicted  separately  for  such  false  swearing  upon  a  joint 
answer,  without  joining  all  the  joint  respondents. 

The  precedents  are,  generally,  as  stated  by  die  counsel. 
They  are  drawn  jointly  and  severally.  But  we  are  not  pre- 
pared to  say  that  this  form  is  indispensable.  We  see  no  sat- 
is&ctory  reason  why  a  joint  answer,  responsive  to  the  bill, 
would  not  be  sufiBcieiit.  The  reason  assigned,  that  one  of  the 
defendants  could  not  be  indicted  for  fedse  swearing,  without 
including  the  others,  is  not  satis&ctoiy.  Each  individual, 
who  answers  jointly,  is  responsible  for  tiie  &cts  sworn  to,  the 
same  as  if  his  answer  had  been  separate.  And  it  is  not  per- 
ceived why  he  might  not  be  indicted,  without  uniting  the 
other  defendants. 

The  answer  is  not  signed  by  counsel,  which  is  undoubtedly 
a  defect.  Except  in  certain  specified  cases,  the  answer  must 
be  signed  by  counsel.  Under  peculiar  circumstances,  the 
signature  of  the  defendant  may  be  dispensed  with ;  but  the 
signature  of  the  counsel  is  required,  unless  the  answer  is 
ti^en  by  commissionerB.  The  signature  is  necessary,  that 
the  person  signing  may  be  responsible  to  the  court  for  the 
emtents  of  the  answer*  Story's  £q.  PI.  sec.  876 ;  Hit.  Eq. 
Fl.  by  Jeremy,  815. 

L^ye  is  given  to  amend  the  answer. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 
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To  coDBtitate  a  legal  and  Tatid  title  to  land  aold  for  taxes,  the  claimant  matt 
show  that  all  the  Bubetantial  requisitions  of  the  law  have  been  complied  with. 

The  connty  treasurer  and  collector  must  return  under  oath  the  delinquent  lands 
to  the  county  auditor,  or  there  can  be  no  forfeiture  of  such  lands  far  naa-paymeiit 
oi  taxes. 

The  county  auditor  is  required  to  make  a  record  of  such  return,  which  record 
can  not  be  altered  by  parol  evidence. 

Nor  is  a  transcript  from  the  auditor,  essentially  difieiing  from  tfad  record,  admis- 
sible ss  evidence. 

Mr.  Stanhery  for  plaintiff. 
Mr.  Swayne  for  defendant. 


OPINION  OF  THE  COURT. 

This  ejectment  is  brought  to  recover  lot  240  in  Oolumbus, 
which  is  claimed  by  the  plaintiff  nnder  a  tax  title* 

Several  transcripts  from  the  connty  anditor,  and  auditor  of 
state,  were  given  in  evidence,  showing  the  tax  chained  on 
the  above  lot  for  the  years  1841  and  1842 ;  the  retoms  of  the 
same  as  delinquent,  and  afterward  as  forfeited  to  the  State, 
with  the  penalty  and  interest  charged,  and  also  the  sale  of 
the  lot  by  the  State,  and  the  deed  given  to  the  purchaser.  A 
deed  from  the  purchaser  to  the  lessor  of  the  plaintiff  was  also 
in  evidence. 

The  defendant,  as  assignee  of  Nehemiah  Gregory,  the  late 
owner  of  the  lot,  a  bankrupt,  raised  several  objections  to  the 
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title,  Bome  of  which  will  be  now  considered.    And  first,  it  is 
objected  that  the  delinquent  list  of  1841  was  not  signed  and 
sworn  to  bj  the  connly  treasnier,  as  required  by  the  statute. 
By  the  act  of  23d  March^  1840,  the  county  auditor  is  re- 
quired, between  the  firot  Monday  in  June  and  the  15th  day 
of  August,  in  each  year,  to  make  out  a  duplicate  of  the  taxes 
assessed  in  his  county,  in  the  manner  therein  prescribed. 
This  duplicate  he  is  required  to  deliver  to  the  county  treasu- 
rer, who  is  collector  of  the  tax.    The  27th  section  of  the 
same  act  requires  the  auditor  to  ^^  take  from  the  duplicate, 
after  the  period  for  collection  has  elapsed,  previously  put  into 
the  hands  of  the  treasurer  for  collection,  a  list  of  all  such 
taxes  as  such  treasurer  shall  have  been  unable  to  collect, 
therein  describing  the  property  on  which  such  delinquent 
taxes  are  charged,  as  the  same  are  described  in  such  dupli- 
cate, and  shall  note  thereon,  in  a  marginal  column,  the  seve- 
ral reasons  assigned  by  such  treasurer  why  such  taxes  could 
not  be  collected ;  and  such  list  shall  be  signed  by  the  treasurer, 
who  shall  testify  to  the  coirectness  thereof,  under  oath  or 
afllrmatLon,  to  be  administered  by  the  auditor." 

The  original  record,  kept  by  the  county  auditor,  being 
produced  in  evidence,  shows  neither  the  signing,  it  is  alleged, 
nor  the  oath  which  is  required.  In  the  record  there  is  a 
"  return  of  taxes  delinquent  for  the  county  of  Franklin,  for 
tiie  year  1841,"  including  taxes  on  both  real  and  personal 
property.  Then  follows  a  statement  of  a  settlement  between 
the  county  auditor  and  treasurer,  required  by  tlie  above  sec- 
tion, to  which  is  a£5xed  the  following:  ^^  I,  William  Long^ 
treasurer  and  collector  of  taxes  for  Franklin  county,  do  sol* 
emnly  swear  that  the  foregoing  list  of  delinquencies,  to  the 
best  of  my  knowledge  and  belief,  are  truly  stated,  and  that 
the  reasons  for  returning  such  taxes  delinquent,  as  stated 
therein,  do,  as  I  verily  believe,  truly  exist."  Signed,  "Wil- 
liam XiOng,  treasurer  and  collector  for  Franklin  county." 
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This  is,  clearly,  neither  an  oath  nor  an  affirmation,  as 
required  hy  the  statute.  It  is  merely  the  certificate  of  the 
treasurer  and  collector,  no  oath  having,  in  &ct,  been  admin- 
istered, as  appears  firom  the  record.  The  formal  words,  "I 
do  solemnly  swear,"  introduced  into  the  certificate,  are  with- 
out efiect.  The  signature,  I  think,  may  be  considered  as  a 
signing  within  the  statute.  The  objection  that  the  settlement 
intervenes  between  the  signature  and  the  ^'list  of  delinquen- 
cies," seems  to  have  but  little  force. 

A  transcript  from  the  county  auditor  of  the  above  duplicate, 
contains  the  oath  of  the  treasurer  of  the  county,  as  required 
by  the  statute.  But,  in  this  respect,  the  transcript  can  not 
be  received  as  evidence,  as  it  differs  from  the  record.  The 
county  auditor  is  required  to  make  a  record  of  the  return  of 
the  delinquent  lands,  by  the  treasurer  and  collector  of  the 
county ;  and  this  record,  or  a  certified  copy  of  it,  only,  is 
evidence.  Parol  evidence  is  not  admissible,  to  supply  a 
defect  in  the  record.  This  well-established  rule  can  admit 
of  no  relaxation. 

Was  the  oath  of  the  county  treasurer  and  collector.,  to  the 
return  of  delinquent  lands,  essential  to  the  validity  of  the 
tax  title  ?  In  Lessee  of  Harmon  v.  Stoehoell^  9  Ohio,  98, 
the  court  say:  "  The  statute,  2  Chase,  1106,  sec.  80,  requires 
in  terms,  that  the  list  of  delinquent  lands  returned  to  the 
county  auditor  during  the  years  1821, 1822,  and  1828,  shall 
be  attested  by  such  collector  on  oath."  The  oath  in  that 
case,  not  having  been  administered  by  proper  authority,  the 
court  held  ^'  that  the  return  of  the  collector  was  not  under 
the  securities  and  sanctions  which  the  law  required,  and  that 
the  omission  was  fatal  to  a  title  held  under  such  strict  prind^ 
pies  as  a  tax  sale ;''  and  in  Lessee  of  Thompson  v.  Ootham^  9 
Ohio,  175,  the  court  said :  '^  In  order  to  sustain  a  title  under 
a  sale  for  taxes,  it  is  not  sufficient  to  produce  the  collector's 
deed ;  there  must  be  evidence  to  show  that  the  tax  has  been 
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levied,  that  the  BtepB  required  by  law  to  authorize  a  sale, 
have  been  taken,  and  that  the  person  making  the  deed  had 
power  to  make  it." 

In  the  case  of  Winder  v.  Sterling^  7  Ohio,  192,  the  col- 
lector returned  the  delinquent  list  in  the  same  manner  as  the 
collector  in  the  case  under  consideration ;  and  that  retain 
was  sustained  by  the  court,  on  the  ground  that  the  Legisla- 
ture had  prescribed  the  form  which  had  been  literally  followed 
up  by  the  collector.  That  form  was  prescribed  by  the  act 
of  1825,  which  was  repealed  long  before  the  return  now  in 
question  was  made.  I  should  be  inclined  to  think,  however, 
if  the  act  of  1825  were  still  in  force,  that  an  oath  was  neces- 
sary. The  form  of  the  oath  was  given  in  that  act ;  and 
because  the  name  of  the  officer  who  was  to  administer  the 
oath  was  not  stated  in  the  form,  the  court  ruled  that  no 
oath  was  necessary — ^in  other  words,  that  the  form,  and  not 
the  substance,  was  all  that  the  Legislature  required. 

The  act  requiring  the  oath  or  affirmation  of  the  treasurer 
and  collector,  now  in  force,  is  substantially  the  same  as  the 
act  under  which  the  decision  above  cited,  of  Sixrmon  v. 
Stoekwelly  was  made.  Of  course,  that  decision  must  rule 
the  present  case. 

Whether  a  greater  degree  of  strictness  of  procedure  is 
required  before  the  forfeiture  of  lands  than  afterward,  need 
not  be  decided  in  this  case.  Until  the  land  forfeited  by  the 
State  shall  be  sold,  the  owner  has  a  right  to  redeem  it ;  the 
light,  therefore,  vested  in  the  State,  is  not  absolute. 

Several  other  grounds  were  assimied  in  the  defense ;  but, 
as'  the  above  point  ia  decisive  as  to  this  suit,  it  is  not  neces- 
sary now  to  decide  the  other  objections  to  the  title. 

As  to  the  objection  that  tiie  duplicates,  made  out  at  the 
auditor  of  state's  office  for  the  county  auditor,  do  not  appear 
to  bave  been  certified,  I  doubt  whether  it  is  sustainable. 
Whenever  an  officer  is  specially  required  to  certify,  his  cer- 
tificate is  essential  to  the  validity  of  the  document.    But,  in 
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cases  where  he  is  not  so  required,  his  certificate  may  not  be 
necessazy. 

Where  the  signature  of  the  auditor  of  state  is  necessaiy,  I 
doubt  whether  it  can  l)e  affixed  by  a  deputy.  In  the  absence 
of  the  auditor,  the  chief  derk  is  expressly  authorized  to  act, 
by  the  statute ;  but  this  provision  is  limited  to  the  person  who 
holds  the  office  of  chief  clerk. 

Judgment  of  not  guilty. 
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The  act  of  CongceBB  puniabse  oouaterieiting  the  gold  and  siiver  coin  of  the  Uniled 
States. 

And  also  foreign  gold  and  silver  coin  made  current  by  the  laws  of  the  United 
States. 

The  jury  are  the  ezolusiye  judges  of  the  credibility  of  the  witneaseOL 

To  authorize  a  verdict  of  guilty,  the  evidence  must  be  satisfactory. 

Not  that  the  evidence  must  show  the  guilt  of  the  accused  beyond  all  doubt,  but  it 
must  produce  a  reasonable  conviction  of  the  guilt  of  die  accused  in  the  minds  of 
the  jury. 

Mr.  Bartley^  District  Attorney,  for  the  United  States. 
Messrs.  Swayne  and  Spaidding  for  defendant. 

JUDGE  MOLEAN's  OHABOE. 

OenUemen  of  the  jury : — 

The  great  importance  of  this  case,  and  the  deep  interest 
felt  by  the  public  in  the  trial,  will  induce  me  to  state  the  case 
more  in  detail  than  has  been  my  usual  practice. 

The  first  count  in  the  indictment  charges  the  defendant 
with  having  counterfeited  fifty  pieces  of  coin,  each  piece 
hereof  in  the  resemblance  and  similitude  of  the  gold  coin, 
which  has  been  coined  at  the  mint  of  the  United  States, 
called  a  quarter  eagle,  xmlawfully,  fdoniously  did  fedsely 
make,  forge  and  counterfeit. 
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In  Uie  second  connt,  it  is  charged  that  he  did  canse  and 
procure  to  be  fidselj  made,  forged  and  counterfeited,  the 
said  coin. 

Third  count,  that  he  did  "chillingly  aid  and  assifit  in  falsely 
making,  forging  and  counterfeiting  said  coins,  etc. 

The  last  count  charges  the  defendant  with  falsely  making 
thirty  pieces  of  half  dollars,  of  the  similitude  of  haJf  dollars 
coined  at  tiie  mint. 

By  act  of  Ck>ngress,  the  following  silver  coins  are  made 
current  in  the  United  States.  ^^  The  Spanish  pillar  dollars, 
and  the  dollars  of  Mexico,  Peru  and  Boliyia,  of  certain 
weight,  etc.  And  gold  coins  are  made  current,  to  wit :  the 
gold  ooins  of  Great  Britain,  Portugal  and  Brazil ;  the  gold 
coins  of  Eranoe,  of  Spain,  Mexico  and  Columbia,''  etc. 

The  act  of  Congress  of  the  8d  of  March,  1825,  sec.  18, 
pit>vides  that 

"If  any  person  shaU falsely  makcj  forge  or  counterfeit,  or 
cause  or  procure  to  be  falsely  made,  forged  or  counterfeited, 
or  wiUingVg  aid  or  assist  in  fidsely  making,  forging  or  coun- 
terfeiting any,  in  the  resemblance  or  similitude  of  the  gold  or 
silver  coin  which  has  been,  or  hereafter  may  be  coined  at  the 
mint  of  the  United  States ;  or  in  the  resemblance  or  simili- 
tode  of  any  foreign  gold  or  silver  coin  which  by  law  is  or 
hereafter  may  be  made  current  in  the  United  States ;  or  shall 
pass,  utter,  publish,  or  sell,  or  attempt  to  pass,  utter,  publish, 
or  sell,  or  Innng  into  the  United  States,  from  any  foreign 
place,  with  intent  to  pass,  utter,  publish  or  sell  as  true^  any 
such  false,  forged  or  counterfeited  coin,  knowing  the  same  to 
be  fialse,  forged  or  counterfeited,  with  intent  to  defraud^^^  etc., 
shall  be  punished,  etc. 

Jfr.  Jane  J  a  witness,  states — ^After  Brown's  arrest,  searched 
his  house,  and  found  in  the  garret,  in  a  barrel,  a  number  of 
caps  made  of  copper  and  zinc.  And  also,  between  the  gar- 
ret floor  and  the  lathing,  the  iron  tools  presented.    Foimd  in 
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a  lower  room  a  tnmk,  having  within  it  bank  note  paper, 
containing  articles  of  jeweby,  BciBSors  and  cords,  etc. 

William  Savage — ^Is  a  jeweller  acquainted  with  gilding. 
Cnps  nsed  for  ^yanic  gUding,  connected  by  wires ;  quar- 
ter eagles  shown,  given  the  appearance  of  gold  by  galvan- 
izing. This  art,  for  gilding,  etc.,  was  sold  through  many 
parts  of  the  country  some  years  ago. 

The  two  quarter  eagles  presented,  galvanized — the  others, 
fire  gilded.    All  comiterfeited. 

Mr.  Whede/n — ^Is  an  engraver  and  copperplate  maker.  The 
iron  instroments  are  part  of  the  press  of  a  copperplate  ptin- 
ter,  and  might  be  nsed  for  a  bank  note  p^esa.  Fart  of  the 
paper  found  in  the  trunk,  bank  note  paper.  Specimens  of 
notes,  not  on  bank  paper,  at  least  some  of  them. 

John  H,  Bellcwi — ^Has  been  acquainted  with  defendant 
ten  or  twelve  years,  by  sight.  Lives  from  ten  to  twelve  miles 
from  him. 

In  May,  1845,  witness  had  a  conversation  with  defendant^ 
at  his  own  house.  A  short  time  before  this,  witness  had  re- 
turned from  Indiana.  Defendant  asked  witness  if  he  had 
seen  Hoskison,  and  inquired  what  business  he  followed— ^d 
that  he  had  been  engaged  in  counterfeiting.  Defendant  in- 
quired what  kind  of  money  they  had  there,  and  if  he  had 
seen  any  of  their  counterfeit  gold }  Witness  answered  in  the 
negative-r4id  not  know  there  was  any.  Defendant  replied 
that  a  good  article  of  that  kind  could  be  got  up.  Also,  that 
good  articles  of  paper  and  silver  could  be  got  up,  but  sped- 
fied  no  particular  bank. 

Before  witness  left  defendant's  house,  a  day  was  appointed 
at  which  they  should  meet  at  Akron,  to  exhibit  counterfeit 
money — ^understood  haid  money.  But  no  opportunity  being 
afforded  to  examine  the  money  when  they  met  at  Akron,  de* 
fendant  requested  witness  to  call  at  his  house.  Witness  called 
5th  July,  but  did  not  see  defendant,  he  being  not  well  or  fit 
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jbr  boffliieBB.  On  7th  Jnly,  witness  called  again.  Defend- 
ant shoived  him  sinne  of  his  xnonej — $20  on  Yates  Connty 
Bank,  New  Yod: — ^which  was  connterfeit  Beceived  five 
$30  bills  on  this  bank. 

Defendant  said  that  himself  and  others  wonld  be  at  work 
soon,  and  would  get  it  up ;  and  he  requested  witness  to  call 
again  about  the  money,  as  soon  as  he  could.  Witness  called 
again  S8d  Jnly,  when  defendant  informed  him  that  he  wonld 
haye  gold  in  s^nt  four  weeks.  That  a  man  who  conld  make 
it,  they  had  sent  for  to  Detroit,  bnt  he  had  not  come.  That 
they  wonld  send  for  him  again — ^the  man's  fiunily  had  beei) 
aick,  which  preyented  his  coming* 

Defendant  at  lius  time  showed  witness  notes  on  Yates 
County  Bank.  Witness  got  fit)m  him  sixty  dollars  in  $20 
bills.  Before  this,  received  from  defendant  fire  bills  on  some 
bank,  each  $20;  for  all  of  which,  he  paid  twenty  cents  oq 
the  dollar. 

Defendant  requested  witness  to  come  down  in  four  weeks, 
and  he  would  have  the  gold  ready.  Witness  called  at  the 
time  requested,  bnt  the  man  from  Detroit  had  not  yet  come, 
his  &mily  still  being  sick,  but  defendant  assured  witness 
that  he  would  be  there  in  a  few  days. 

Defendant  complained  that  it  w^s  a  hard  country  to  get  up 
a  thing  of  the  kind  in,  and  did  not  know  but  that  he  should 
have  to  go  to  Pittsburgh  for  materiids.  He  supposed  they 
were  watched — that  there  were  many  persons  there  who  in> 
tofered  with  other  people's  business.  And  defendant  pro- 
posed that  witness  should  come  in  the  night.  The  next  visit 
was  made  in  the  ni^t,  and  tiie  witness  was  accompanied  by 
Jacob  Smith. 

On  this  visit,  defendant  talked  with  the  witness  about  the 

gold,  but  it  was  not  yet  ready ;  in  a  short  time  it  would  be. 

Defendant  showed  witness  counterfeit  dollars  and  fifty  cejtt 

pieces.    Beceived  fifty  dollars  from  defendant ;  fifteen  doUais 

11 
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in  Mexican  dollars,  the  balance  in  fifty  cent  pieces — ^not  a 
vezy  good  article,  but  defendant  said  it  would  do  him  good. 
This  was  in  August.  Defendant  said  the  man  to  make  the 
gold  was  there ;  said  if  witness  woidd  come  down  such  an 
evening,  would  have  some  gold ;  that  they  w^re  at  work  night 
and  day,  and  also  defendant ;  that  the  place  where  the  gold 
was  made  was  at  a  blacksmith's,  a  Mend  of  the  def(^dant's, 
who  lived  in  a  private  place.  Witness  remained  three-fourths 
of  an  hour.  After  he  left  with  Smith,  l)te  showed  him  one  of 
the  pieces  of  coin. 

Next  visit  by  witness,  had  with  the  def<wdant  similar  con- 
versation with  the  above,  but  was  disappointed  in  obtaining 
gold.  He  received  from  the  defendant,  at  Hardy's  grocery, 
as  he  now  explains,  some  $3  bills,  four  of  them  on  Louisville. 
Defendant  promised  to  send  the  gold  to  him  on  the  next 
Saturday. 

On  1st  November,  defendant  sent  by  Wheeler  two  hundred 
and  twenty-five  dollars  in  gold,  one  hundred  and  twenty-five 
of  which  were  in  quarter  eagles,  or  20  shilling  pieces,  the 
balance  in  sovereigns. 

Sold  to  defendant  a  horse  for  seventy  or  sevenly-five  dol- 
lars, and  a  yoke  of  cattle  at  sixty  or  sixty-five  dollars. 
Wheeler  took  away  the  horse  the  same  evening  he  handed  to 
witness  the  gold.  For  the  paper  he  was  to  pay  twenty  cents 
on  the  dollar,  and  for  the  gold  thirty-three  and  one-third  per 
cent,  in  the  horse  and  oxen  and  in  good  money. 

Afterward,  witness  saw  Brown,  who  informed  him  that  he 
liked  the  horse  well,  and  he  asked  witness  how  he  liked  the 
gold.  Witness  replied  that  it  was  rather  light.  Defendant 
said  it  was  the  kind  they  had  made  and  were  making.  . 

November  13th,  witness  received  fifty  dollars  in  quarter 
eagles,  in  the  night,  in  part  payment  for  the  horse  and  catde. 
At  different  times  witness  had  loaned  defendant  from  one  to 
five  dollars,  which  were  never  returned.    This  was  the  last 
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time  mtneas  got  money  from  defendant.  Witness  saw  a  man 
called  Stranahan  at  Ibe  groceiy.  Defendant  said  to  him, 
^^that  18  the  man  who  made  the  money." 

Witness  says  he  let  Martin  have  about  one  hundred  dollars 
in  gold.  Booth  got  some  twenty  or  thirty  dollars  of  the  sil- 
ver. Witness  returned  some  of  tiie  silver  to  Brown,  and  told 
him  he  had  better  work  it  over. 

When  witness  was  arrested,  had  gold  pieces  hid  in  the  com 
house  at  his  &ther's— directed  Martin  to  get  it.  Witness  does 
not  remember  the  escact  sum,  but  it  amounted  to  perhaps  thirty 
dollars.  Martin  accompanied  witness  sometimes  when  he 
visited  Brown.  In  fore  part  of  July  witness  saw  Holt  at 
TifiBn,  and  also  in  April  before.  He  was  the  same  Holt  to 
whom  he  gave  counterfeit  money.  August  19th,  witness 
received  fi%  dollars  in  silver  from  defendant 

Jacob  Smith — ^Went  to  Brown's  in  company  with  Bellows, 
at  his  request.  This  was  after  dark.  Witness  did  not  go 
into  the  house,  but  remain^  in  the  road  from  a  half  to  tiiree- 
quart^s  of  an  hoifr.  He  saw  Bellows  and  Brown  out  of  tiie 
house,  talking  together.  After  they  left  Brown'^,  Bellows 
showed  him,  and  perhaps  handed  him,  a  roll  of  coins,  and 
took  out  one  or  two  half  dollars. 

John  W.  Rickets — Saw  Brown  in  1840,  when  he  observed 
to  witness,  ^^you  ought  to  become  better  acquainted  with  me." 
And  asked  witness  ^^  if  he  understood  him  t '' 

Some  time  last  frdl  defendant  hande^  witness  a  genuine 
half  eagle,  and  requested' witness  to  get  two  quarter  eagles 
for  it,  which  he  did.  Afterward  defendant  wrote  a  note  to 
Hiram  Brown,  requesting  him  and  witness  to  send  to  him  five 
dollars  in  gold.  On  Monday  evening  witness  sent  to  him  a 
quarter  eagle,  and  Brown  sent  a  sovereign. 

Witness  was  arrested  at  the  time  the  defendant  was  arrested. 
Defendant  charged  witness  that  he  must  never  say  anything 
abonft  the  two  quarter  eagles  sent  to  the  defendant.    He  told 
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witness  that  they  were  making  quarter  eagles  down  there, 
near  his  house;  and  he  said  these  were  a  good  article. 

About  1st  December,  1845,  Brown  requested  witness  to 
inquire  what  kind  of  a  scrape  Bellows  had  got  into,  in  Stark 
counly  ?  Witness  made  the  inquiiy  of  Bellows,  and  stated 
lo  Brown  that  he  had  got  into  no  scrape  which  he  could  not 
easily  get  out  of.  Brown  said  he  was  glad  to  hear  it,  as  Bel- 
lows was  a  dever  fellow,  and  that  he  was  right. 

Matthias  Martin — Became  acquainted  with  Brown  in 
1845,  in  the  fall.  Went  after  night,  with  Bellows,  to  defend- 
ant's house,  two  or  three  times  in  all.  Witness  remained  oat 
ot  doors  to  watch  die  horses,  supposing  defendant  and  Bet- 
lows  did  not  wish  bis  presence.  The  first  visit,  witness  thinks 
they  remained  at  Brown's  about  an  hour.  As  Bellows  was 
about  leaving,  saw  Brown  at  the  door  of  his  house. 

The  second  visit.  Bellows  renUiined  longer  than  the  first 
one.  Saw  Brown,  when  Bellows  came  out,  at  the  door,  aa 
before.  The  night  was  not  dark,  and  witness  was  in  die 
door  yard.  Whether  there  were  three  visits  or  not,  in  which 
he  accompanied  Bellows  to  Brown's,  witness  can  not  be  cer* 
tain.  But  the  last  visit,  heard  Brown  say,  ^^  Jack,  you  shall 
have  that  money  on  Saturday  morning  next,  and  I  will  eititer 
bring  or  send  it  to  you."    This  was  Wednesday. 

Something  about  danger  was  said,  when  Bellows  observed, 
*'  There  is  no  dang^."  The  next  Saturday  after,  saw  a  man 
riding  one  horse  aw^y  fix>m  old  Mr.  Bellows's,  and  leading 
another. 

Same  evening,  Bellows  opened  and  showed  witness  a  roll 
of  money— quarter  eagles  and  some  o&er  gold  pieces.  Thia 
was  done  in  five  minutes  after  the  horse  was  led  off.  Went 
the  same  evening,  with  Bellows,  to  Brimfield.  Saw  Booth 
at  that  place,  to  whom  Bellows  gave  $50.  Eetumed  home 
the  same  night.  Witness  got  firom  Bellows  $50,  in  quarter 
eagles ;  and  Booth  showed  witness  the  same  sum  which  he 
received. 
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ThomoB  MeJSSnstry — Some  time  before  Brown  wu  ar- 
rested, witness  received  %  oounUrfeit  qucarter  eagle  firom 
defendADt.  Witness  had  apjdied  to  defendant  to  disooTsr 
where  a  bogus  machine  had  been  conveyed,  and  he  promised 
to  make  the  discovery,  if  aid  conld  be  given  to  his  son  Daniel 
in  Michigan,  who  had  been  indicted  for  connteifeiting  coin ; 
and,  also,  that  certain  influences  should  be  used  with  the 
marshal  and  district  attorney  of  this  State,  to  pardon  the 
defendant. 

DKFENDAKT's  KVIJOIUICK. 

Cook — Claims  the  trunk  as  his  property,  and  its  contents, 
including  the  iron  instaruments  exhibited — ^that  he  is  a  ^^  steel 
and  copper  plate  printer,"  and  a  prints  of  bank  notes.  Is 
associated  at  St.  Louis  with  Witchell,  under  the  firm  of  Wit- 
chell  and  Cook— 4iiat  his  partner  is  an  engraver. 

That  in  1845,  witness  arrived  at  Cleveland  firom  Buffalo, 
<m  his  way  to  Pittsburgh.  Took  passage  on  the  canal  boat 
commanded  by  Captain  Baxter.  Being  short  of  money,  he 
made  an  arrangement  with  Daniel  Brown,  who  came  on  board 
the  boat,  that  the  latter  should  advance  to  the  witness  #26, 
for  which  witness  should  pay  $80,  and  would  pledge  the 
trunk  now  in  court,  with  its  contents,  for  the  payment  of  the 
money.  The  trunk  to  be  forwarded  to  the  address  of  witness 
so  soon  as  the  money  was  paid. 

The  34th  September,  1845,  the  trunk  was  carried  fi^m  the 
canal  boat  to  Brown's,  by  the  witness  and  Daniel  Brown^ 
witness  leaving  immediately,  and  overtaking  the  boat.  Wit- 
ness went  to  Pittsbuigh,  hired  an  office,  remained  there  a 
few  days,  left,  and  has  not  since  returned.  Paid  six  months 
rent.  Witness  lived  at  Cincinnati — ^worked  at  his  trade  with 
a  certain  firm— printed  notes  for  the  Trust  Company  and 
other  banks. 

Game  through  Akron — ^received  there  a  letter  from  Daniel 
Brown.    Bemained  but  a  short  time— <»me  on — ^remained  at 
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Amity  six  days.  Passed  through  this  city — ^went  on  to  Jef- 
fersonville,  twelve  or  fourteen  miles  south  of  this  place, 
where  he  saw  Daniel  Brown,  with  whom  he  remained  only  a 
short  time,  and  then  retnmed  to  this  city. 

Jf.  (7.  Sichardson — ^Keepe  a  public  house  at  develand-** 
Oook  stopped  with  him,  took  the  canal  boat,  etc. 

Hiram  Adams — Saw  Cook  at  Clereland — ^recommended 
him  to  Oapt.  Baxter's  boat. 

R.  D.  Baofteft — Commanded  the  canal  boat  Hibemia  in 
the  fJEdl  of  1845.  Took  Cook  on  board  at  Cleveland,  and 
also  Daniel  Brown,  near  that  place.  Was  called  to  witness 
a  loan  of  money  by  Bipwn  to  Cook,  $25,  for  which  the  latter 
was  to  pay  $80,  and  pledged  his  trunk  and  its  contents, 
which  ware  seen  by  witness,  for  the  payment  of  the  loan — 
the  tnmk,  etc.,  to  be  sent  to  Cook  on  the  payment  of  the 
money.  When  opposite  Brown's  house,  Cook  and  Daniel 
Brown  took  the  tnmk<  out  of  the  boat,  and  carried  It  toward 
Brown's  house.  In  some  three  or  four  miles.  Cook  overtook 
the  boat. 

Alem.  Patton — ^Worked  as  a  house  carpenter  two  months 
last  summer,  beginning  the  fore  part  of  July,  for  Daniel 
Brown,  who  lived  in  the  same  house  with  his  &ther.  Had 
free  access  to  every  part  of  the  house.  Laid  a  part  of  the 
garret  floor.  Saw  in  an  old  barrel,  which  he  used  for  scaf- 
folding, the  materials  presented,  and  which  composed  a  part 
of  a  galvanic  battery.  Witness  saw  John  H.  Bellows  at 
Brown's  one  evening.  He  was  in  company  with  some  other 
person,  who  remained  on  his  horse  in  the  road.  Bellovra  got 
down,  went  into  the  house.  Witness  knows  Daniel  Brown 
was  at  home,  but  is  not  certain  whether  the  defendant  was  at 
home  or  not.  Bellows  returned  to  the  road,  after  having 
remained  some  time  in  the  house,  and  he  and  his  companion 
rode  off. 

Benjamin  Tewell — Some  three  years  ago,  a  man  came  to 
Akron  to  sell  receipts  for  constructing  galvanizing  batteries, 
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named  Ady.    Witness,  in  conjunction  with  Daniel  Brown, 
bought  one.    Had  the  machine  constrncted,  and  left  it  at 
Brown's.    Had  another  one  bnilt,  which  he  sold  for  a  horse 
which  was  kept  by  Daniel  Brown,  who  agreed  to  pay  wit- 
ness $25. 

Z.  0.  J^einhorir^—ln  the  fall  of  1845,  witness  being  on  his 
way  to  Brown's,  to  collect  firom  him  a  note,  about  a  quarter  of 
a  mile  before  he  reached  Brown's,  he  saw  two  persons,  one 
was  sitting  in  the  shade,  the  other  was  riding  his  horse  up 
and  down  the  road,  apparently  to  show  his  paces  or  gait. 
BeQowB  was  on  horseback,  who  asked  the  witness  where  he 
was  going.  Witness  answered,  to  Brown's,  to  see  if  he  could 
get  payment  on  a  note  in  dimes,  etc.  Bellows  told  witness 
Brown  was  not  at  home,  on  which  witness  returned.  Wheeler 
was  the  person  sitting  in  the  shade.  Bellows  asked  witness 
to  get  up  behind  him,  to  ride  over  the  river ;  but  witness 
declined,  saying  he  had  boirowdd  a  canoe  to  cross,  and  must 
eroes  the  river  in  it.  After  crossing,  he  fell  in  with  Bellows 
on  tiie  tow  path.  Came  to  a  waste  wier,  and  witness  rode 
over  it,  bdiind  Bellows. 

Witness  observed  to.  Bellows  that  he  had  a  good  horse. 
Yes,  B.  replied,  hnt  he  is  not  mine ;  I  have  sold  him  to 
Wheeler  for  970  or  $75 ;  and  that  he  had  also  sold  to 
Wheeler  a  yoke  of  oxen ;  that  Wheeler  lived  with  old  Jim. 
Witness  heard  Bellows  swear  against  Brown  before  the 
€(«nmifl8ioner,  and  afterward  witness  asked  him  what  in- 
duced him  to  swear  as  he  had  done,  in  relation  to  the  horse. 
BdlowB  replied  that  eveiy  one  had  his  own  notions  in  regard 
to  swearing.  Afterward  BeUows  saw  witness,  and  requested 
him  to  say  nothing  about  what  he  had  said  to  him.  Thinks 
he  saw  Bellows  at  Brown's,  the  latter  part  of  October,  1845. 

O.  J?.Jf'i?anaZ(?— Has  known  John  H.  Bellows  five 
yean.  Said  that  he  supposed  the  people  might  think  him  a 
Boonndrel,  for  coming  out  and  disclosing,  as  he  had  done  to 
Mr.  Otis,  against  Brown.    That  he  was  under  the  necessity 
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of  doing  60  for  his  own  safety.  That  he  wonld  never  be  a 
witness  against  James  Brown.  Saw  the  yoke  of  cattle  in 
Wheeler's  possession,  who  offered  to  sell  them«  This  might 
have  been  in  Angust  last. 

John  Boosinffer — ^Told  his  son  and  John  Bellows,  who 
were  in  jail,  that  Mills  wanted  them  to  turn  State's  evidence 
against  Brown ;  both  said  they  knew  nothing  against  Brown. 
Mills  said  they  wanted  to  get  hold  of  the  leaders  of  the  gang. 

J,  D.  Wild — olives  at  lock,  one  and  a  half  miles  bdow 
Brown's,  since  the  23d  July,  1845.  Saw  John  H.  BellowB 
at  the  lock  on  January  7th,  the  Wednesday  before  the  de- 
fendant was  arrested — ^inquired  for  Wheeler — ^went  toward 
Akron.  James  Brown  was  at  the  lock  on  the  4ili  ci  July, 
1845 ;  remained  all  night,  and  also  on  the  6th,  until  one  or 
twoo'dock. 

Next  Monday,  7th  of  July,  defendant  came  to  the  groceiy 
at  the  lock — ^was  on  horseback — ^rode  toward  Cleveland. 
On  the  4th  or  5th,  Brown  was  drinking,  but  can  not  say  that 
he  was  drunk. 

Moaea  O^Brien — After  Brown  had  his  trial,  talking  in  the 
street  with  some  persons,  Bellows  came  up  to  them,  touched 
him  on  the  shoulder,  and  stepping  aside,  observed  to  witoess 
that  he  had  got  into  a  scrape.  Bellows  said  it  was  proposed 
that  he  should  go  clear,  if  he  would  come  6ut  and  prosecute 
Brown. 

Bellows  wanted  witness  to  take  money,  dnd  say  that  Brown 
had  given  it  to  him.  Witness  replied  that  he  would  have 
nothing  to  do  with  it.  Witness  only  knew  Bellows  from 
sight.  Witness  got  a  letter  out  of  a  certain  post  office  for 
Wheeler,  and  received  from  him  one  dollar. 

B.  C.  Mosher — lives  in  Providence,  Lucas  county.  In 
the  latter  part  of  July,  or  forepart  of  August,  saw  Bellows  at 
Tiffin.  Was  about  buying  a  horse  of  witness ;  agreed  to 
give  975.  Went  into  a  room,  and  Bellows  offered  him  gold, 
quarter  eagles,  which  witness  reftised  to  take,  supposing  it 
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not  good.    BellovB  had^  in  appearance^  one  hxuidred  quarter 
eagles. 

Witness  described  Bellows  as  wearing  a  cap,  and  a  coat  of 
certain  cat  and  material. 

John  jffoJftie— Was  at  Brown's  on  the  7ih  Jnly,  184S— 
made  inquiry,  and  was  infonned  that  Brown  was  not  at 
home. 

Wheeler  has  lived  at  Brown's  since  March,  1845. 

Yoke  of  cattle  taken  to  defendant's  in  August  last. 

Thinks  the  horse  was  taken  to  Brown's  the  forepart  of 
October. 

Alewvnder  Burton — Heard  the  greater  part  of  the  CYidence 
of  Bellows  before  the  commissioner,  against  Brown. 

Understood  from  Bellows,  that  he  called  on  Brown  to  know 
if  he  had  counterfeit  money ;  Brown  said  an  article  of  the  kind 
could  be  got  up.  Stated  thfkt  he  got  money  the  5th  of  July. 
Said  nothing  as  to  his  meeting  Brown  in  Akron,  as  now 
stated  by  him,  to  talk  with  him  about  counterfeit  money. 

Can  not  say  when  Bellows  stated  before  the  commissioner 
at  what  time  his  first  interview  took  place  with  Brown. 

Oen.  Bttne — ^Acted  as  counsel  for  Brown  before  the  cotn- 
miasioner.  Took  minutes  ei  Bellows's  evidence.  Bellows 
said  that  he  went  to  Brown's  to  get  counterfeit  money.  This 
was  the  first  time  he  conversed  with  Brown.  Brown  said 
such  an  article  could  be  got  up,  and  Bellows  then  asked  him 
to  get  it  up.    This  was  the  latter  part  of  May. 

Said  he  called  on  the  5th  of  July ;  saw  Brown  and  his 
wife,  and  got  $100.  This  was  between  12  and  2  o'clock  on 
the  5th ;  said  nothing  of  being  at  Brown's  on  the  7th  of  July. 
He  said  he  got  the  gold  the  latter  part  of  October-^contract 
for  oxen  was  made  in  July ;  called  latter  part  of  July  or  1st 
of  Angost.  Next  visit  latter  part  of  August  or  1st  of  Sep- 
tember; next,  latter  part  of  September,  or  beginning  of 
October. 

Bellows  stated  that  he  received  on  the  4th,  three  dollar 
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bills,  at  Hardy's  grocery,  from  Brown ;  several  persons  were 
present.  Brown  asked  him  to  step  aside,  and  presented  to 
him  these  bills — said  they  were  something  new,  and  might  do 
him  some  good.  The  catde,  he  said,  were  sold  for  $60 ;  the 
horse  for  $75. 

Stated  that  the  gold  was  seat  to  him  by  Wheeler,  the  latter 
part  of  October.  That  abont  the  1st  of  September  got  the 
half  dollars^  Said  nothing  abont  Martin.  Bid  not  state 
that  any  one  was  with  him  at  Brown's,  except  SmiHi.  About 
six  weelra  before  examination  before  commissioner,  got  in  gold 
from  Brown  $45. 

After  Bellows  was  confined,  witness  called  on  him  as  conn- 
sel — stated  his  case.  Afterwaid  Bellows  was  asked  what  he 
knew  abont  Brown,  when  he  replied  that  he  never  saw  Brown 
have  any  counterfeit  money,  that  he  had  talked  with  him 
abont  it. 

Bellows  said,  several  were  drinking  at  a  grocery,  when 
some  one  threw  down  a  half  dollar ;  it  was  remarked  that 
was  bogus  money.  Brown  said,  if  that  is  bogus  money,  I 
have  plenty  more  just  like  it.  That  is  all.  Bellows  said,  that 
I  have  ever  heard  Brown  say  about  counterfeit  money. 

Rickets  was  sworn  on  Hiram  Brown's  trial,  but  he  said 
nothiQg  about  Brown's  having  counterfeit  silver.  He  said 
that  he  knew  nothing  against  Brown. 

Zebulon  Jonee-^^eaid  Bdlows  swear  before  the  conmus- 
sioner ;  said  he  was  positive  he  received  money  the  6th  July; 
said  nothing  about  Brown's  being  intoxicated  the  4th  July— 
did  not  name  the  7th.  Bellows  said  that  Brown  said  such  an 
artide  could  be  got  up,  and  witness  advised  him  to  get  it  up. 
Nothing  said  of  ge^iug  New  York  biUs  23rd  July— omitted 
other  things. 
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Horace  Kay — ^Has  been  acquainted  With  Steinhour  eight 
years.  His  diaracter  for  truth  is  not  good.  Witness  would 
believe  him  under  oath  as  he  believes  other  witnesses. 

JBiram  FvUer — Some  say  Steinhour's  character  is  not  good ; 
can  not  say  how  the  majority  speak  on  that  subject. 

Mcyor  Cole — Keeps  Union  Hall  in  this  city — ^CJook,  the 
witness,  stoi^)ed  with  him.  Brought  to  his  house  the  trunk 
exhibited  in  court — took  it  away  some  days  since. 

19  BUFPOS.T  OF  UNriKD  STATES'  WirNSSBBS. 

Warrm,  E.  Smith — ^Has  known  Bickets  eight  or  nine 
years.  His  general  character  is  good  for  truth.  Witness 
would  believe  him  under  oath.  Knows  Bellows;  }iis  charac- 
tear  for  truth  is  good.  Witness  would  believe  him  under  oath, 
where  there  were  corroborating  drcnmstances. 

Mr.  J^deer—'HBA  been  acquainted  with  Bellows  since  he 
was  a  boy — Ids  character  for  truth  is  good,  and  witness  would 
believe  him  xmder  oath. 

Israel  AUen — Has  known  Bellows  twelve  or  fifteen  years. 
Knows  no  reason  why  witness  should  not  believe  him  under 
oath.  I^othing  known  against  Bellows  except  his  connection 
widi  the  defendant. 

Witness  thinks  he  varied  some  in  his  statement  here,  from 
his  evidence  before  the  commissioner. 

Alexander  BrewHer—UBs  known  Bellows  since  a  child— 
his  character  for  truth  is  good.  Nothing  against  him  except 
hiB  connection  with  the  defendant.  B^ore  this  occurrence, 
would  have  believed  him-— and  now,  can  not  say  that  he  could 
disbelieve  him  under  oath. 

Some  variance,  owing,  as  witness  supposes,  to  different 
qnoBtions. 

Mrs.  Jane  Sh^.—BeHowQ  stated  befiMre  the  ownmissioner. 
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that  Brown,  in  their  first  interview,  asked  him  if  he  had  seen 
any  coins — ^thinks  he  referred  to  witness'  trip  to  Indiana. 
Brown  said  an  artiqle  conld  be  got  up — that  the  conversation 
commenced  about  farming.  Bellows  said^  repeatedly,  he 
could  not  recollect  all  his  visits  to  Brown,  or  the  dates. 
There  was  a  variation  from  the  5th  to  the  7th  July,  between 
his  statement  on  this  trial,  and  before  the  comnussionor. 

McDaniel's  general  character  for  truth  is  bad.  Witness 
would  not  believe  him  xmder  oath. 

Bellows  said  before  the  commissioner,  that  he  received  the 
Louisville  notes  at  Hardy's  groceiy. 

John  H.  BeUotas — ^After  7th  July  went  to  Ti£Sn — ^wore  a 
grey  striped  frock  coat  and  hat.  Was  there  only  once  in  July. 
Had  with  him  no  counterfeit  gold  coin. 

He  kept  an  account  on  a  boaid  of  the  moneys  received  6om 
Brown.  By  a  reference  to  those  dates  he  is  able  to  speak 
more  specifically  now  than  before  the  commissioner.  His 
statements  before  him  were  made  when  he  could  not  refer  to 
his  account.  Does  not  recollect  of  having  stated  in  his  exami- 
nation here  that  the  Louisville  notes  were  received  at  Brown's ; 
if  he  did  say  so  he  was  mistaken,  as  they  were  received  at  the 
grocery. 

Ithamer  Bellows — His  son  was  absent  four  or  five  days  in 
July — ^forepart  of  the  month.  Wore  a  striped  ftxxsk  coat  and 
hat,  when  he  went  away  and  when  he  returned.  Was  absent 
only  this  time  in  the  month  of  July. 

Joseph  O.  Jones — About  five  years  ago  became  acquainted 
with  Cook.  His  general  character  for  truth  not  good.  He 
never  printed  any  notes  for  the  Trust  Company. 

RBBUmKO  BT  DEFBKDAHT. 

JSaimtel  Edgerly — Does  not  know  any  thing  in  the  neigh- 
borhood prejudicial  to  the  truth  of  Steinhour. 
O'Brien's  character  is  good. 


JULY  TERM,  1846.  167 

The  United  States  v.  Jemes  Brown. 

Ow^ercA  Bvane — ^Would  believe  O^Brien  under  oath. 

T^MUm  JoM% — Knows  nothing  against  Steinhonr. 

A.  Miller — Steinhonr,  where  morals  are  concerned,  is  a 
small  pattern. 

MeDanid's  character  the  same. 

Jfr.  Lee — Would  believe  Steinhonr  under  oath. 

Patrici  Christy — Steinhour  does  not  always  adhere  to  the 
truth. 

The  circumstances  of  this  case  are  somewhat  peculiar.  The 
jmy  can  not  but  perceive  that  the  defendant,  from  the  quali- 
ties of  his  mind,  and  the  energy  of  his  character,  as  disclosed 
in  the  evidence,  exercises  an  uncommon  influence  over  those 
with  whom  he  associates.  Indeed,  he  is  not  undistinguished 
in  the  county  of  his  residence.  He  at  this  time  holds  the 
commission  of  justice  g£  the  peace,  elected  by  his  fellow 
citizens,  and  it  appears  he  has  much  influence  in  the  neigh- 
borhood. 

The  strongest  witness  against  the  defendant  is  Bellows. 
This  witness  is  impeached  by  his  own  admissions,  that,  for 
some  tame,  he  was  an  accomplice  with  the  defendant.  The 
counsel  in  the  defense  have  assailed  this  witness  on  four 
grounds. 

1.  That  he  is  an  accomplice. 

2.  That  a  motive  of  revenge,  or  a  corrupt  influence,  induced 
him  to  give  evidence  in  behalf  of  the  prosecution. 

3.  That  there  are  contradictions  in  his  statements. 

4.  That  he  is  contradicted  by  other  witnesses. 

The  contradictions  consist  mainly  in  declaring,  as  you 
have  observed  in  the  testimony,  that  he  sold  the  oxen  and 
hxm%  to  Wheeler,  and  that  he  knew  nothing  against  Brown. 
Steinhour  swears  that  sudi  was  Bellows's  dedaration  the  day 
he  met  him  near  Brown's. 

The  character  of  Steinhour  is  assailed  by  proof  that  his 
reputation  for  truth  among  his  neighbors,  is  not  good,  while 
other  witnesses  think  him  worthy  of  credit.    In  judging  of 
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the  credibility  of  a  witness,  tii/d  jury  will  always  consider  the 
circumstances  under  which  he  testifies,  and  under  which  his 
statements  at  different  times  were  made.  This  remark  will 
apply  to  the  witness  Bellows.  Some  of  the  contradictioDS 
charged  against  him  are  explained,  and  others  are  accounted 
for  by  the  peculiar  circumstances  under  which  he  was  placed. 

It  appears  &om  the  testimony  of  Mr.  Otis,  a  highly  respect- 
able member  of  the  bar,  at  Akron,  and  Mr.  Mills,  a  deputy 
marshal,  that  Bellows  was  muQh  influenced  by  their  adidoe 
in  disclosing  the  facts.  Accomplices  are  often  used  for  this 
purpose,  and  not  unfirequ^itly,  great  good  is  done  to  the 
public  through  the  evidence  of  accomplices. 

As  a  general  rule,  it  is  said  that  a  jujy  will  not  convict  on 
the  testimony  of  an  accomplice,  uncorroborated  by  other  evi- 
dence. In  this  case,  it  is  contended  that  much  of  the  evidence 
of  Bellows  is  corroborated.  As  for  instance,  the  sale  ot  the 
oxen.  It  was  proved  by  £.  R.  Bellows,  and  others,  that  he 
was  seen  on  Brown's  &rm  several  times.  The  sale  of  the 
horse,  which  he  swears  to,  is  also  proved  by  others ;  and  that 
he  was  seen  in  possession  of  the  gold.  Hiram  Ayres,  Jacob 
Smith  and  Matthias  Martin,  establish  many  of  the  facts  stated 
by  Bellows,  which  go  to  the  most  important  statements  made 
by  him. 

Several  of  the  witnesses,  who  have  long  known  Bellows, 
notwithstanding  his  connection  with  the  defendant,  would 
believe  him  under  oath,  and  who  say  his  character  for  truth 
is  good.  You,  gentlemen,  are  exclusively  to  judge  of  the 
credit  due  to  the  witnesses.  You  are  to  weigh  the  evidence, 
and  in  the  exercise  of  your  own  judgment,  will  come  to  the 
decision  as  to  the  guilt  or  innocence  of  the  defendant.  Your 
minds  must  be  clear  as  to  his  gtiilt,  before  you  convict  him. 
Kot  that  clearness  which  excludes  all  doubt,  but  a  rational 
conviction  of  guilt,  which  is  satisfactpiy  to  your  consciences. 
The  jury  found  the  defendant  guilty,  and  he  ^  was  sentenced 
to  hard  labor  in  the  penitentiaxy  for  —  years. 
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J.  Doe,  ex  dem.  Samuel  M.  Eeynolds  v.  N.  Cobdest. 

An  mdividual  acting  under  ah  informal  power.  Bells  lands  in  bis  own  name, 
haTiog  no  daim  to  the  same,  bis  contract  will  not  enable  the  purchaser  to  claim 
compensation  for  his  improvements  under  the  occupying  claimant  law. 

He  cannot  be  said  to. claim  the  title,  or  hold  the  same,  '^fix>m  and  under  any 
person  who  can  show  a  plain  and  connected  title  in  law  or  eqoity/*  etc. 

Mr.  jStanbery  for  pUintiff. 
Mr.  Goddard  for  dQfendaxit. 

OFIKION  OF  the  OOUBT. 

A  YSBDicr  was  found  for  the  lessor  of  the  plaintiff;  and 
judgment  l)eing  entered  upon  it,  an  application  was  made 
in  behalf  of  the  defendant,  for  the  benefit  of  the  occupying 
claimant  law. 

The  title  under  which  the  defendant  entered,  originated  as 
follows :  A  letter  of  John  Bejnolds,  dated  12th  of  May, 
1813,  to  James  Patrick,  Esq.,  of  Kew  Philadelphia,  Ohio, 
introducing  his  son,  Lieut.  William  Beynolds,  of  the  navy, 
"  who  visits  Ohio  for  the  purpose  of  viewing  the  land  of  his 
mother,  Lydia  Morse  Beynolds ;  and,  shotdd  he  think  proper 
to  enter  into  any  engagements  for  the  sale  of  said  lands,  or 
any  part  of  them,  such  engagements  will  be  satisfied  and 
carried  into  effect  by  his  mother  and  myself." 

The  said  William  Beynolds  entered  into  a  contract  for  the 
sale  of  two  tracts  of  land,  of  one  hundred  acres  each ;  and 
he  agreed  with  Nathan  Oordery  that  he  would  cause  a  deed 
to  be  made.  One  hundred  dollars  of  the  consideration  money 
were  paid ;  the  deed  was  to  be  executed  shortly  after  the 
payment.  No  further  payments  were  made,  nor  was  the  deed 
ez^euted.  But  Beynolds  and  wife  conveyed  the  land  to 
another  son,  and  he  to  the  lessor  of  the  plaintiff,  who  brought 
tiie 
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The  occupying  daimant  law  provides,  Ohio  Laws,  605, 
1  sec.,  that  where  the  tenant  can  show  a  plain  and  connected 
title,  in  law  or  equity,  derived  from  the  records  of  some 
public  office,  or  being  in  quiet  possession  of  and  holding  the 
same,  by  deed,  devise,  descent,  contract,  bond  or  agreement, 
from  and  under  any  person  claiming  title  as  aforesaid,  derived 
from  the  records  of  some  public  office,  etc.,  under  rules  (m 
execution,  taxes,  etc.,  he  §hall  not  be  evicted  until  he  shall  be 
fully  paid  the  value  of  all  lasting  and  valuable  improvements 
made  on  said  land,  etc. 

The  vendor,  William  Eeynolds,  did  not  sell  as  agent,  as 
appears  from  the  face  of  the  contract,  but  in  his  own  right. 
It  appears,  therefore,  that  the  title  of  the  defendant  does  not 
come  within  the  provisions,  of  the  statute.  The  nK)ti&n, 
therefore,  to  institute  a  {m)ceeding  under  the  statute,  is  over- 
ruled. 


Sakah  W.  Stoey  et  al  v,  H.  W.  Dsbbt  et  al. 

Befiore  granting  an  injunction  on  a  charge  of  an  infringement  of  cofiyright,  the 
coart  will,  generally,  refer  the  matter  to  a  master,  with  instrcictions  to  report  the 
extent  of  the  iafringamant,  if  any,  that  the  court  may  act  on  the  case. 

Mr.  Walker  for  com|dainant. 

Messrs.  Gholson  and  Holcomb  for  defendant. 

OFINIOK  OF  THE  OOUBT. 

Thib  is  an  application  for  a  preliminary  injunction,  which, 
having  been  argued,  the  court  adopted  the  following  order; 

This  day  came  the  parties,  by  their  solicitors,  and  the  mo* 
tlon  on  behalf  <^  the  complainants  iot  a  preliminary  injunc- 
tion to  restrain  the  publication  of  the  book  of  the  req)ond6nt, 
named  in  the  bill,  and  answers,  and  affidavits ;  and  havii^ 
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heard  fhe  aigninents  of  counsel,  and  deliberated  on  the  same, 
do  order  that  the  injnnction  prayed  for  be  not  granted.  And 
it  is  further  ordered,  that  the  case  stand  refenred  to  master 
eommisBumer  Mansfield,  for  examination  and  report — that  is 
to  say: 

1.  Whether  the  book  of  Mr.  Holcombe  contains  any  por- 
tion, and  if  00,  what  portion,  of  the  commentaries  of  the  late 
Justice  Stoiy,  described  in  the  bill,  showing  fnlly  the  similar- 
ities or  coincidences  of  the  book  of  the  respondents^  with  the 
commentaries,  as  well  in  arrangement  and  plan  as  in  matter ; 
and  whether,  in  the  points  of  coincidence  between  the  two 
books,  in  the  matter,  plan,  or  arrangement,  in  which  the 
nmilarity,  if  any,  is  foimd,  was  original  in  the  commentaries 
of  Judge  Story. 

S.  Whether  the  book  of  the  defendants  is  a  fair  and  bona 
fide  abridgment  of  the  conunentaries  of  the  complainant,  or 
a  colorable  one,  calculated  to  supersede  the  use  of  the  com- 
mentaries to  any  considerable  extent. 

8.  Upon  anch  other  matters,  relating  to  the  matters  in 
controveray,  aa  either  party  may  request  him  to  examine  and 
mport  npon.  And  in  making  said  report,  the  said  master  may 
use  the  original  papers  on  file,  or  snch  as  either  party  may 
place  on  file,  and  may,  in  aid  of  his  examination,  summon 
such  persons  as  he  may  deem  expedient,  and  report  the  tes- 
timony so  taken,  if  any,  to  the  next  term  of  this  court.  The 
said  master  may  proceed  to  said  examination  at  any  time 
agreed  upon  by  the  parties ;  or,  in  case  no  such  agreement 
is  entered  into,  then  at  such  time  as  the  said  master  may  fix, 
giving  the  amount  of  the  parties  at  least  ten  days'  notice  of 
snch  time.  Either  party  may  proceed  to  take  testimony  for 
the  final  hearing  of  the  cause,  as  they  might  do  if  this  order 
<3X  reference  had  never  been  made.  And  for  the  coming  in 
of  the  rep(»i,  and  further  proceedings  in  the  premises,  this 
cause  stands  continued. 
12 
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SUYDAM,  SaQE  &  Co.   V.  WaTTB. 

A  fabricated  warehouae  raceipt,  repreaentiiig  that  a  laige  amoimt  of  pork  had 
been  reeeiTed  by  defendant,  aubject  to  the  oiden  of  the  plaintiff,  irreyocabiy ;  which 
raceipt,  accompanied  by  a  draft  of  $12,000,  being  forwarded,  was  accepted  and  paid 
by  the  plaintifia,  afibrds  a  ground  for  an  action  againet  the  warehooae  man,  to  the 
extent  of  the  iiyiiry  received. 

By  making  the  advance,  the  plaintifia,  who  wera  commiaaion  merchanta  in  New 
York,  expected  to  aell  the  property  and  receive  the  ordinary  commiaaiona. 

Thia  waa  in  the  line  of  their  buamesa,  and  the  only  motiye  they  coold  have  had 
to  advance  the  money. 

The  loaa  of  thia  conatitatea  an  item  of  damage  which  the  plaintiff  may  claim. 

It  waa  a  part  of  the  contract 

The  defendant  ia  alao  liable,  on  the  fraud,  for  the  money  advanced. 

MeBsrs.  Emng  and  Forman  for  plaintifli. 
Mr.  Hv/nter  for  the  defendant. 

OPfinOW  OF  THE  COCfBT. 

Thib  is  an  action  of  deceit.  The  case  made  in  the  three 
first  counts  in  the  declaration  is,  in  effect,  this:  The  defend- 
ant executed  a  receipt,  saying  that  Samuel  Adams,  on  the 
24th  of  November,  1843,  ddiyered  to  him  two  thousand  bar- 
rels of  mess  pork,  marked  A,  in  good  order,  etc.,  for,  and 
irrevocably  subject  to  the  order  of  the  plaintifis,  and  agreeing 
to  deliver  tiie  same  with  all  reasonable  diligence,  so  soon  as 
the  navigation  would  permit,  to  the  plaintiff,  in  New  York, 
in  like  good  order,  dangers  of  fire  excepted,  they  paying 
changes,  etc.,  and  further  specifying  that  the  plaintifis  Bhonld 
hold  said  pork  for  sale  on  commission,  and  have  a  lien  there- 
on, not  only  for  the  subjoined  draft  against  his  (the  said  Ad- 
ams's) property,  of  twelve  thousand  dollars,  but  also  a  general 
lien  thereon  for  all  other  liabilities  incurred  or  to  be  incurred 
for  the  consignors. 

Adams  drew  his  draft  for  the  above  sum,  subjoined  to  the 
receipt,  indorsed  the  same  to  the  Leather  Manufacturers' 
Bank,  and  forwarded  the  draft  and  receipt  to  plaintifis,  who 
accepted  the  draft  and  paid  the  same  at  maturity  to  a  bona 
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fidA  holder.  But  the  statement  was  false ;  no  prodace,  what- 
ever, had  been  delivered  by  Adams  to  Watts,  and  plaintifb 
have  lost  their  reasonable  oonmiissions,  and  are  in  dangw  of 
losing  the  amount  of  their  advance. 

To  these  counts  there  is  a  general  demnrrer. 

In  the  declaration  three  grounds  are  assumed,  on  which 
damages  are  claimed : 

1.  In  bdng  defrauded  of  divers  commissions  and  gains 
which  would  have  accrued  to  them  on  the  sale  of  the  said 
properly. 

2.  In  being  in  danger  of  losing  the  moneys  paid  on  the 
draft. 

8.  In  being  otherwise  greatly  injured  and  damnified. 

The  third  ground,  it  is  argued,  in  support  of  the  demurrer, 
is  too  general.  That  if  it  stood  alone,  the  declaration  would 
be  bad  for  uncertainty.  That  its  only  use  is,  to  show  the 
violence,  etc.,  of  the  defendant's  conduct,  and  give  character 
to  the  case.    1  Ghitt.  PI.  398. 

The  cause  of  action,  it  is  contended,  set  forth,  is  not  such 
as  necessarily  shows  that  the  plaintiff  have  sustained  dam- 
age. It  might  be  all  true  that  the  defendant  gave  a  false 
receipt,  and  that  the  plaintiffs  were  thereby  induced  to  accept 
the  bill,  etc.,  and  yet  the  plaintifb  not  be  injured.  Adams, 
the  drawer  of  the  bill,  might  have  refunded  the  amount  of  it 
to  the  plaintiffi.  Hence  the  necessity,  in  pleading,  to  nega- 
tive such  payment  by  Adams,  and  aver  the  special  damage. 
The  rule  is,  ^'  that  when  the  law  does  not  necessarily  imply 
that  the  plaintiff  sustained  damage  by  the  act  complained  of, 
it  is  essential  to  the  validity  of  the  declaration,  that  the 
^resolting  damage  should  be  shown  with  parti<^ularity." 
1  Ghitt.  Fl.  396.  That  another  rule  is,  "that  the  particular 
damage,  in  respect  of  which  the  plaintiff  proceeds,  must  be 
the  legal  and  natural  consequence  of  the  injury  done."  And 
"  special  damage  must  be  stated  with  particularity,  in  order 
that  the  defendant  may  be  enabled  to  meet  the  chai^ge,  if  it 
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beiUse."  Ibid.  And  the  coniisel  insist  that  the  speciaL  dam- 
ages i>k^T»^  in  this  case,  are  not  the  "legal  and  nataral  oon- 
sequence  of  the  act  complained  o£'' 

And  first  it  is  said  the  alleged  loss  of  commissions  snd 
gains  which  it  is  claimed  "would  have  otherwise  aocraed." 
The  acceptance  of  the  draft,  it  is  said,  "  had  no  connection 
whatever  with  the  commissions." 

^  answer  to  this,  it  may  be  asked,  for  what  purpose  does 
a  commission  merchant  make  advances  t  That  is  a  part  of 
his  regular  business.  It  is  true,  he  may  charge  a  commission 
on  his  advances,  but  his  business  is  not  to  loan  money,  bat  to 
sell  property  on  commission.  And  as  a  means  to  enable  him 
to  secure  consignments,  he  makes  advances.  Was  not  that 
the  object  of  the  plainti£b  in  accepting  the  draft  in  this  caset 
It  was  not  that  the  money  would  be  paid  to  them  with  inter- 
est and  a  per  cent,  for  the  advance,  but  that  the  property 
should  be  consigned  to  them  for  sale.  This  was  promised  by 
the  receipt,  and  it  was  in  the  line  of  the  plaintiffl'  business 
to  make  such  an  advance.  Then  it  was  the  natural  and  legal 
consequence  of  the  payment  of  the  advance,  that  the  plain- 
tifis  should  have  the  usual  commissions  for  the  sale  of  the 
property  consigned. 

With  the  view  to  this  action,  the  transaction  must  be  con- 
sidered as  real,  and  the  legal  consequences  resulting  from  it. 
It  having  been  fraudulent  and  fictitious,  is  the  ground  of 
complaint,  and  shows  the  damage  by  showing  what  would 
have  been  the  benefit,  had  the  transaction  been  bona  fide. 

Hie  defendant's  counsel  would  limit  the  payment  of  the 
draft,  under  the  second  ground,  to  the  danger  of  losing  the 
money  advanced.  If  the  money  had  not  been  advanced,  the» 
plaintiift  could  not  have  been  in  danger  of  losing  it ;  but  the 
inducement  to  make  the  advance,  is  the  question  here.  Not 
that  the  plaintiffi  are  in  danger  of  losing  it,  because  they 
made  it.  The  only  inducement  to  the  advance  was,  to  secure 
the  consignment  of  the  property,  as  above  stated. 
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The  ooansel  seems  to  think  that  the  law,  in  a  case  like  the 
present,  can  give  no  compensation.  That  that  is  done  ft>r 
services  rendered ;  and  not  becanse,  by  the  conduct  of  the 
defendant,  the  plaintifib  ^^  have  lost  the  opportnnitj  to  make 
commissions.''  Why  not  give  compensation  in  snch  a  case  t 
Is  it  not  a  contract  t  Have  not  the  plaintiff  advanced  twelve 
thousand  dollars  to  secure  the  sale  of  the  pork ;  and  if  the 
sale  be  not  given  to  them,  may  they  not  claim  compensation 
for  a  breach  of  the  contract?  This  does  in  no  respect  di£fer 
from  ordinary  contracts  made  daily,  for  a  breach  of  which 
the  law  gives  damages. 

But  it  is  said,  if  there  was  a  contract,  why  not  bring  the 
action  upon  it.  There  was  the  form  of  the  contract,  but  the 
fkraud  of  the  defendant  withheld  from  it  the  substance  of  a 
contract.  He  has  made  himself  responsible  on  the  ground 
cf  frBud,  and  for  that  he  should  be  prosecuted. 

The  false  warehouse  receipt  which  he  gave,  sayiug  in  it 
that  the  property  was  to  be  irrevocably  held  subject  to  the 
plaintifft'  order,  created  a  respoiosibility  on  the  part  of  the 
defendant,  if  the  statement  had  been  true,  to  keep  the  prop- 
erty safely,  and  forward  it  a§  soon  as  practicable  to  the  plain- 
tifEs,  which  he  promised  to  do.  The  whole  being  Mse,  he  is 
not  the  less  liable  to  the  plainti£&  fi>r  the  deceit.  And  it  is 
not  for  him,  or  those  who  represent  him,  to  say,  sue  on  the 
contract  and  not  on  the  fraud.  He  is  liable  as  the  plaintifb 
seek  to  make  him  liable,  and  that  is  a  sufficient  answer  to  the 
demurrer. 

As  to  the  second  ground,  that  the  plaintifis  are  in  danger 
of  losing  the  money  paid  on  the  draft,  it  is  said,  the  allegation 
does  not  allege  a  loss,  and  consequently  they  having  suffered 
no  damage,  can  recover  none.  And  it  is  objected  that  there 
10  no  averment  in  the  declaration,  of  the  inability  of  Adams 
to  refund  the  money  paid  on  the  draft.  Can  this  be  relied  on 
by  the  defendant,  as  a  sufficient  answer  to  his  liability  ?  That 
Adams,  having  received  the  money,  is  liable,  is  admitted,  but 
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is  not  the  defendant  also  liable }  If  he  be  liable,  the  plaintiff 
are  not  bonnd  to  sue  Adams  before  they  can  resort  to  their 
suit  against  him. 

The  advance  was  made  on  the  faith  of  the  defendant's 
receipt,  as  a  warehouse  man.  The  plaintiff  looked  to  the 
pork,  as  a  secnrity  for  the  money,  and  by  the  advance  made,  it 
was  Hieir  own  until  they  were  completely  reimbursed .  Thou^ 
Adams  may  be,  or  may  have  been,  a  man  of  property,  the 
twdve  thousand  dollars  were  not  paid  on  his  credit.  The 
transaction  was  commercial  in  its  character,  and  the  defend- 
ant as  warehouse  man,  occupied  a  position  of  peculiar  trust 
and  confidence ;  and  lie  is  bound  to  answer  in  that  capacity. 
He  was  the  chief  instrument  in  the  fraud,  which  could  not 
have  been  successfdlly  carried  out,  had  it  not  been  for  his 
co-operation.  He  is,  therefore,  in  morals  as  well  as  in  law, 
responsible  to  the  plaintilSs  for  the  injuries  experienced  by 
them,  through  his  fraud.  The  demurrer  to  the  first  three 
counts  is  overruled. 


DCKBAB,  BSOOKS  AKD  DumTINQ  V,  SaMUEL  H.  BbOWN. 

WlMre  a  debt  guutntead  ie  not  paid,  notioe  to  the  giiarantor  must  be  given  in  a 
reaeooabie  time. 

The  same  strictneaB  is  not  required  in  Bixch  a  caae,  aa  to  chaise  the  indoner  on 
a  bill  or  promiaaory  note. 

Nothing  can  ezcuae  the  want  of  notioe,  but  the  inaoWeney  of  the  debtor. 

Messrs.  Swing  and  Ewing  for  plaintiff. 
Mr.  Sta/nbery  for  defendant. 

OPimON  OF  THB  OOUBT. 

This  action  is  brought  against  the  defendant  as  guarantor. 
Samuel  Cochran,  a  witness,  states  that  E.  C.  Brown,  brother 
of  the  defendant,  purchased  goods  of  the  plaintifb  in  Phila- 
delphia, amounting  to  the  sum  of  seventeen  hundred  and 
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thirty  dollars  and  Bevenly-Bix  cents ;  for  which  he  gave  his 
note,  payable  in  six  months.  That  the  goods  were  purchased 
solely  on  the  credit  of  the  defendant,  who  guaranteed  the 
payment  of  tibem.  The  understanding  between  the  plaintiffs 
and  the  guarantor  was,  that  the  payment  might  be  made  in 
twelye  or  eighteen  months ;  the  witnesses,  as  to  the  time,  do 
not  agree.  TSo  demand  was  made  of  E.  0.  Brown  until  three 
months  after  the  expiration  of  the  year,  di  which  time  he 
proposed  to  give  property  in  security  for  payment.  In  &e 
ensuing  May,  1842,  the  defendant  admitted  that  a  notice  had 
been  given  to  them  that  the  note  was  not  paid,  and  that  they 
looked  to  the  guarantor  for  payment.  At  what  time  this 
notice  was  served  does  not  appear.  Shortly  after  April, 
1842,  or  about  the  time,  E.  0.  Brown  became  insolvent. 

l^he  court  instructed  the  jury,  that  in  a  reasonable  time 
after  the  note  became  payaUe,  it  was  the  duty  of  the  plain- 
tiffi  to  demand  the  payment  of  the  same  fix)m  E.  0.  Brown, 
and  give  notice  to  the  defendant  that  it  was  not  paid.  That 
the  same  strictness  in  making  demand  of  payment  and  giving 
notice  to  the  guarantor  was  not  required,  as  was  necessary 
to  charge  an  indorser  on  a  bill  or  promissory  note.  But  that 
nothing  could  excuse  the  want  of  demand  and  notice,  but  the 
insolvency  of  E.  0.  Brown.  If  the  jury  shall  find  that  the 
guarantor  was  to  pay  the  bill  for  the  goods  in  twelve  months, 
still  it  would  seem  ihsX  the  demand  of  payment  should  have 
been  made  of  E.  0.  Brown  when  the  note  became  due,  and 
a  notice  of  non-payment  given  to  the  defendant.  If  the 
guanmty  was,  that  the  payment  by  E.  0.  Brown  should  be 
made  in  eighteen  months,  contrary  to  the  fSace  of  the  note, 
and  the  payment  at  that  time  was  guaranteed  by  the  defend- 
ant, at  the  expiration  of  that  time,  a  notice  was  indispensable. 

The  jury  found  for  the  defendant. 
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Hood,  Assignee  or  Bitohet  v.  Eli  A.  Spenoeb  et  al. 

A  partner  haring  9oldJ  hi«  interest  in  tlie  concern  to  his  co-partner,  who  gate 
a  bond  and  eecuitsr  to  relieve  his  late  partner  from  the  debts  of  the  6rm  and  to  pay 
them  out  of  his  own  property,  is  not  an  obligation  merely  to  indemnify,  bvt  to  pay 
the  debts. 

An  ebtigatioB  to  indemni^r,  afiords  nogroond  lor  an  action,  antU  the  patty  shall 
he  damnified* 

If  the  oatgoiog  partner  be  discharged  vnder  the  bankrupt  law,  he  may  still  enforce 
the  obligation  to  pay  the  partnership  debts. 

The  creditors,  for  whose  benefit  liie  obligation  was  entered  into  may  also  eniiccf 
the  obligation. 

A  replication  is  defectlTe,  to  a  plea  of  discharge  in  bankruptcy,  which  doee  not 
stato  the  debt  sued  for,  to  have  been  placed  on  the  schedule. 

Hessn.  Hunter  and  Ewing  for  plaintiffii. 
Mr.  Stanbery  foit  defendant. 

OPnnOH  OF  THE  OOUBT. 

In  the  declaration,  it  is  stated  that  George  0.  Bitchey  and 
Eli  A.  Splicer,  being  partners  in  max^handise,  and  owning 
stock  in  trade,  and  being  indebted  as  such  partners,  on  the 
29th  of  May,  1840,  dissolved  their  partnership  upon  the  terms 
that  Eli  A.  Spencer  should  have  the  partnership  effects,  and 
indemnify  Bitchey  against  the  debts  of  the  firm,  contracted 
prior  to  Angost  27th,  1889,  and  pay  them  as  they  shall 
become  due.  Thereupon  the  sjaid  Eli  A.  Spencer,  together 
with  Jesse  Spencer  and  William  Spencer,  the  defendant  in 
this  suit,  on  the  said  29th  of  May,  1840,  made  and  delirered 
to  Bitchey  their  joint  bond  reciting  the  purchase  of  Bitchey's 
interest  in  the  store,  by  which  they  agree  to  relieye  Bitchey 
from  all  debts  against  the  firm,  which  had  been  contracted 
prior  to  the  27th  of  August,  1889,  then  due,  or  to  become  due, 
and  to  assume  the  payment  of  the  whole  of  them ;  and  pay 
them  out  of  their  own  funds  as  they  should  become  due. 

The  declaration  further  states,  ''That  Bitchey  has  been 
declared  a  bankrupt,  and  has  obtained  his  final  certificate. 
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and  tihe  plaintiff  Hood  is  his  assignee.  That  the  said  E.  A. 
Spencer  and  Jesse  Spencer  have  also  been  dischai^ged  under 
the  bankrupt  law,  and  have  obtained  their  final  certificate. 
That  prior  to  the  87th  August,  1839,  the  said  firm  had  con- 
tracted divers  debts  as  partners,  which  remained  unpaid  at 
the  dateof  said  bond.  A  list  of  the  creditors  is  then  set  out, 
nearly  all  of  whom  have  obtained  judgments  against  Spencer 
and  Eitchej,  after  the  29th  of  May,  1840 ;  and  all  such  debts 
are  alleged  to  be  due  and  unpaid  to  the  several  creditors.^' 

The  dedajration  then  alleges,  that  by  reason  of  said  bond, 
the  defimdants  became  liable,  before  the  diseharge  in  bank- 
ruptcy of  said  Eli  A.  and  Jesse  Spencer,  to  pay  said  severaL 
creditors  tlie  amount  due  to  each,  respectively ;  but  neither  o 
said  defendants  has  paid  said  debts  to  said  creditors  or  to  said 
Bitchey,  before  his  bankruptcy,  or  to  plaintiff  as  assignee 
ince,  etc. 

The  defendant,  William  Spencer,  demurred  to  the  declara- 
tion. Eli  A.  Spencer  pleaded  his  discharge  under  the  bank- 
rupt act;  to  which  plea  the  plaintiff  replied  specially,  to 
iviich  the  defendant  demurred.  The  defense  rests  on  the  de- 
murrer to  the  declaration. 

In  support  of  that  demurrer,  it  is  said,  it  must  turn  upon 
the  construction  given  to  the  bond.  If  it  is  merely  a  bond  for 
indemnity,  then  no  action  accrued  to  Bitchey ;  for  it  is  not 
pretended  he  ever  suffered  any  damage  fiK>m  the  non-payment 
of  the  debts. 

The  rule  on  this  subject,  it  is  said,  is  stated  in  ex  parte 
Negug^  7  Wend.  604,  in  the  following  words :  "  Where  indem  - 
nitj  tlone  is  expressed,  it  has  always  been  held,  that  damage 
must  be  sustained,  before  a  recovery  can  be  had ;  but  where 
there  is  a  positive  agreem^t  to  do  the  act,  which  is  to  prevent 
danciage  to  the  plaintiff,  then  an  action  lies,  if  the  defendant 
neglects  or  refuses  to  do  such  act;  and  where  the  covenant  is 
both  to  do  the  act  and  to  indemnify,  we  must  resort  to  the 
intention  of  the  parties.'' 
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And  the  connael  insifits,  that  judging  of  the  intention  of 
the  .parties  firom  what  is  recited  in  the  bond,  that  indemnity 
was  the  sole  aim  and  purpose  of  the  bond.  It  was  not,  he 
says,  in  the  expectation  of  the  parties,  that  the  mere  liabilitj 
of  Bitchey  to  pay  the  partnership  debts,  should  give  him  a 
cause  of  action  against . Spencer,  or  upon  this  bond;  and 
nothing  appears  in  the  case  to  show  that  Bitchey  has  eyer 
been  injuriously  affected  by  these  debts ;  but  only  that  up  to 
a  certain  time,  his  liability  continued.  It  is  true  the  corenant 
is,  that  tha  debts  shall  be  paid  when  they  become  due ;  and 
that  covenant  has  not  been  performed.  If  it  stood  alone, 
there  could  be  no  question,  but  it  is  coupled  with  an  express 
covenant  of  indenmity.  This  covenant  gives  character  to  the 
whole,  especially  when  we  consider  the  drcmnstances  under 
which  it  was  made." 

But,  it  is  argued,  if  a  right  of  action  did  arise  to  Bitchey  in 
the  non  payment  of  the  debts,  that  such  right  was  extinguished 
vpBofdCto  by  Bitchey's  discharge  in  bankruptcr^.  The  debts 
to  be  paid  were  not  due  to  Bitchey,  but  to  third  persons,  who 
could  not  take  advantage  of  the  covenant,  and  who,  in  fact, 
wholly  disregard  this  private  arrangement,  by  suing  both 
their  debtors  instead  of  the  one  who  had  agreed  solely  to  pay 
their  debts.  Not  a  dollar  of  the  money  could  come  into 
Bitchey's  hands,  and  the  only  effect  of  a  payment  of  the  debts 
would  be  to  discharge  him  from  liability. 

The  above  comprises  the  principal  grounds  of  the  very 
earnest  and  somewhat  elaborate  argument,  in  support  of  the 
demurrer.  They  have  been  stated  somewhat  at  length,  that 
they  may  be  applied  with  all  their  force  to  the  case  before  us. 

We  suppose  that  the  court,  in  the  case  cited  from  Werdall, 
by  saying  where  a  covenant  of  indemnity  is  coupled  with  a 
covenant  to  do  an  act,  the  court  must  judge  of  the  intention 
of  the  parties,  could  have  had  no  reference  to  a  case  like  the 
present.  There  may  be  cases  supposed,  wh^re  the  language 
of  the  court  would  be  applicable.     As  a  covenant  to  indem- 
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nify  from  a  contingent  lialnlity,  and  to  do  an  act  in  which  the 
other  party  had  no  immediate  and  direct  interest  in  its  being 
done.  But  what  is  the  case  nnder  consideration  f  A  part- 
nership is  about  to  be  dissolved;  it  owes  debts;  the  goods 
are  liable  to  pay  those  debts,  to  the  exclusion  of  all  other 
creditors;  one  of  the  partners  takes  them,  and  he  with  his 
two  obligors  ''bind  themselyes,  their  heirs  and  assigns,  to 
relieye  the  said  G^ige  0.  Bitchey  from  any  and  all  claims, 
debts,  dues,  and  demands  against  the  said  firm  of  Spenoer  & 
Ritchey,  etc.,  that  are  now  due,  or  that  may  become  due  here- 
after; and  that  we  will  assume  the  payment  of  the  whole  of 
them,  and  pay  them  out  of  our  own  firnds ,  as  they  may  become 
dne.''  Kow  there  is  but  one  way  in  which  the  obligors  could 
''  relieve^'  Eitchey  from  the  debts  of  the  firm ;  and  that  was 
by  paying  them.  And  if  there  is  no  other  manner  by  which 
they  could  ''  relieve"  him,  does  this  not  end  the  controversy  ? 

The  counsel  uses  the  word  ''indemnity."  That  word, 
instead  of  the  word  "  relieve,"  used  in  the  bond,  may  be 
found  in  the  declaration.  And  on  this  the  basis  of  the  argu- 
ment rests.  If  that  word,  "  indenmity,"  were  as  potent  in 
this  case,  as  the  counsel  supposes  it  to  be,  how  readily  could 
the  declaration  be  amended,  and  the  word  "  relieve  "  substi- 
tuted for  "  indenmity." 

But  if  the  word  "  indemnity  "  had  been  used  in  the  bond, 
the  construction  of  the  instrument  would  be  the  same.  It 
must  be  observed  that  the  intention  in  requiring  the  bond 
was  to  secure  the  creditors  of  the  firm,  who  were  not  parties 
to  the  agreement,  and,  consequently,  were  not  bound  by  it. 
Bitehey,  as  an  honest  man,  beyond  any  personal  liability  to 
the  creditors  of  the  firm,  must  have  felt  a  desire  to  pay  those 
men,  who  in  selling  their  property  to  himself  and  partner, 
had  confided  in  their  integrity  and  ability  to  pay.  And  the 
law,  which  never  presumes  firaud,  would  fix  an  honest 
motive,  to  a  fair  transaction.  Indeed,  the  instrument  is  not 
susceptible  of  any  other  construction. 
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It  is  supposed  that  Ritchey  oonld  not  have  sustained  an 
actkm  on  this  instrument  until  he  was  damnified.  If  E.  A. 
Spencer  had  misapplied  or  wasted  the  goods,  could  he  not 
have  filed  a  bill,  and  called  on  him  to  execute  the  trust?  And 
especially  could  he  not  have  done  this,  if  his  late  partner  and 
one  of  his  sureties  were  about  to  become  insolvent.  Could  not 
the  creditors  have  interposed  under  like  circumstances  t  An 
action  may  be  maintained  by  a  creditor  where  an  individual 
has  agreed  to  pay  him,  in  discharge  of  a  debt  which  he  owed 
to  another  person,  at  the  instance  of  such  person. 

In  every  case  wh^re  there  is  an  agreement  to  indenmify  an 
individual,  and  pay  certain  debts  which  he  owes,  no  court, 
having  any  regard  to  good  morals  or  law,  could  hold  that  an 
indemnity  was  all  that  the  debtor  could  ask ;  or  that  it  was 
all  that  the  other  party  bound  themselves  to  do.  The  con- 
struction would  be  that  they  were  to  indemnify  the  debtor  by 
paying  the  debts,  that  mode  being  provided  for  in  the  con- 
tract. The  whole  of  the  contract  must  be  taken  together  and 
construed.  The  undertaking  was  not  to  indenmify  or  pay 
the  debts ;  it  was  to  do  both.  Courts  can  not  divide  contracts, 
and  hold  that  a  performance  in  part  shall  be  substituted  for  a 
performance  in  whole.  And  especially  this  will  not  be  done 
where  every  moral  consideration  and  fair  dealings  among 
men  require  the  fhll  performance  of  the  contract.  The 
demurrer  to  the  declaration  is  overruled. 

The  replication  of  the  plaintifib  to  the  special  plea  of  dis- 
chaige  under  the  bankrupt  act,  by  E.  A.  Spencer  is  defective, 
as  it  is  not  averred  in  the  replication,  that  the  claims  of  the 
firm  of  Spencer  &  Bitchey,  referred  to  in  the  declaration, 
and  covenanted  to  be  paid  by  the  defendanto,  were  not  named 
in  the  schedule  of  the  said  Spencer  in  bankruptcy.  The  de- 
murrer, therefore,  to  the  replication  is  sustained. 

Wherefore,  it  is  considered,  that  said  Spencer,  by  reason  of 
his  discharge  in  bankruptcy,  go  hence,  etc. 

Leave  given  to  William  Spencer  to  plead. 
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P1NKB8  &  TuTTLB  v.  David  J.  Ely. 

Two  notes  haviog  been  given,  eigned  bf  Ely  tnd  Htwee,  peyable  to  Walden, 
Tiiomae  &  Co.,  the  notes  were  indoraed  by  llieto,  and  also  by  David  J.  Ely,  in 
Uank.  AAerwaid,  David  J.  Ely  agreed  with  Walden,  Thomas  dt  Co.  on  the 
deliveiy  of  the  above  notes,  to  pay  the  amount,  aa  if  be  had  indoned  the  notee. 
Held,  that  he  waa  liable,  the  sorrender  oi  die  notes  to  him  being  a  valuable  con* 


Mr.  Rankin  for  plaintiff. 
Mr.  Hunter  for  defendant. 

OFIHION  OF  THB  COUBT. 

This  is  an  action  of  assumpsit,  lm>iight  against  Ely,  as 
indorser  of  two  notes,  one  dated  10th  of  Febmaiy,  1841,  for 
$2,500,  payable  in  twenty  four  months,  at  the  Bank  of  Port 
Gibson,  and  signed  Ely  4&  Hawes.  The  note  of  the  same 
date,  for  $2,800,  payable  in  thirty-six  months,  at  the  same 
bank,  signed  Ely  &  Hawes.  Both  notes  were  given,  payable 
to  the  order  of  Walden,  Thomas  &  Go.  The  notes  were 
indorsed  by  them,  and  also  by  David  J.  Ely,  in  blank. 

On  the  3d  of  August,  1841,  the  following  agreement  was 
made  by  the  drfendant,  with  Walden,  Thomas  &  Go.  After 
referring  to  the  notes  above  stated :  "  Now,  in  consideration 
of  the  above  described  notes,  I  have  received  from  the  said 
Walden,  Thomas  &  Co.,  the  following  notes  of  Foster  &  Ely 
and  David  J.  Ely,  amounting  to  the  sum  of  the  above  two 
notes.  And  the  condition  of  the  delivery  of  Foster  &  Ely's 
and  my  own  individual  notes  to  me,  is  this,  that  until  the  said 
notes  of  Ely  &  Hawes  are  fully  paid,  to  the  holders  thereof, 
I  am  held  and  firmly  bound  to  the  said  Walden,  Thomas  & 
Co.,  and  hereby  bind  myself,  my  heirs  and  executors,  for  the 
payment  of  the  said  two  notes  of  Ely  and  Hawes,  in  the 
same  manner  and  to  the  same  extent  in  all  respects  as  though 
the  said  two  promissory  notes  had  been  dniwn  and  made 
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payable  to  my  order,  and  by  me  indorsed  to  the  said  Walden, 
Tbomias  &  Co." 

The  court  instructed  the  juiy  that  the  above  was  a  binding 
contract  on  David  J.  Ely,  the  same  as  if  he  had  indorsed 
the  two  notes  above  stated,  it  having  been  entered  into  for 
a  valuable  consideration.  The  jury  found  for  the  plaintifb 
and  assessed  the  damages  at  f  6735. 


Buck  vt  alv.  Gill  et  al. 

The  claim  of  Buck,  in  his  cooking  stoTe,  aa  hia  own  inrention  ia,  "  the  fines 
deecribed  in  combination  with  the  extended  oven." 

And  as  the  defendants  appeared  to  have  infringed  the  right  of  Back,  thua  stated, 
a  preliminary  ipjunction  was  granted. 

Mr.  Fox  for  complainants. 

Messrs.  Ewvag  and  Swayne  for  defendants. 

OFUnON  OF  THE  OOUBT. 

This  bill  is  filed  by  the  complainants,  representing  that 
they  are  interested  in  the  making  and  selling  of  Buck's  cook- 
ing stove,  for  which  Darius  Buck  obtained  a  patent  from  the 
United  States,  on  the  20th  of  May,  1839.  That  he  was  the 
original  inventor  of  the  improvement  specified  in  his  patent; 
and  that  the  defendants  have  long  been  in  the  practice  of 
making  and  vending  cooking  stoves,  substantially  on  the 
same  plan  and  principle  as  Buck's  stove,  which  operates  to 
their  injury,  in  preventing  the  sale  of  their  stove,  and  the 
complainants  pray  that  an  injunction  may  be  allowed  to 
prevent  the  further  infiingement  of  their  right,  by  the  de- 
fendants, and  that  other  and  fiirther  relief  may  be  given,  etc. 

The  defendants  in  tiieir  answer  deny  the  infringement,  and 
call  upon  the  plaintifls  to  prove  their  right  under  the  patent, 
the  validity  of  which  is  questioned,  etc. 
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In  his  Bchedule,  which  constitates  a  part  of  his  patent,  Buck 
Bays,  ^^  whereas,  difScoltieB  occur  in  the  cook  stoves  now  in 
use  in  canying  on  at  the  same  time  baking  and  boiling,  and 
also  in  having  an  oven  of  snch  nniform  temperature  that 
eveiy  part  wHl  oook  or  bake  nnifonn,  and  also  in  having  an 
oven  of  sufficient  size  as  to  do  away  with  the  occasional  use 
of  the  terick  oven,  in  large  families,  without  any  increase  of 
fiiel,  and  abo  in  having  an  oven  around  which  there  is  a  cer- 
tain free  and  uniform  draft.  And  whereas,  my  invention  has 
respect  to  the  aforesaid  difficulties,  now,  therefore,  be  it 
known,  that  I,  etc.,  have  invented  certain  improvements  in  the 
construdion  of  stoves  used  for  co(ddng,'and  I  do  hereby  de- 
dare  that  the  following  iff  a  full  and  exact  description  thereof, 
reference  being  had  to  the  drawings  which  accompany  this 
specification,  and  are  a  part  of  the  same,"  etc.  In  describing 
the  stmcttme  of  the  stove,  among  other  things  he  says,  '^  No. 
8,  the  oven  is  thus  made  to  extend  from  the  back  part  of  the 
stove  to  the  front  part  of  the  stove,  under  the  open  hearth,  so 
ttiat  the  back  plate  of  the  stove  is  a  flue  plate  under  the  open 
hearth  of  the  stove.  The  plates  that  form  the  outside  of  the 
flue  around  the  oven  under  the  hearth,  are  so  constructed 
that  any  horizontal  division  of  the  flues  and  oven  under  the 
hearth  is  similar  to  the  hearth ;  or  the  last  mentioned  outside 
flue  plate  may  be  made  straight  or  flaring,  but  they  are  better 
to  carve  according  to  the  shape  of  the  heartii-plate,  lor,  by 
preserving  this  form,  the  flue  will  be  enlarged,  and  the  heat 
of  the  hearth,  the  top  of  the  oven,  the  temperature  of  the  oven 
and  the  draft,  all  will  be  increased.'' 

In  smnming  up,  he  says,  ^^  I  do  not  claim  as  my  invention 
the  placing  of  the  oven  in  cooking  stoves,  under  the  fire  place 
of  the  stove,  as  that  has  been  long  known  and  in  use,  nor  do 
I  claim  the  invention  of  reverberating  flues  for  conducting  the 
heat,  etc.,  under  the  oven,  as  they  also  have  been  for  a  long 
time  known.  What  I  do  daim  as  my  invention,  and  for 
which  I  desire  to  seeure  letters  patent,  is,  the  extension  of 
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tilie  oven  under  the  apron  or  open  hearth  (^  the  etOTe,  and  Ibe 
oombination  thereof  with  the  flues,  oonstmcted  as  above  spe- 
cified, by  which  means  I  am  enaUed  to  obtain  greater  room 
for  baking  and  other  cooking  pm'poees,  and  effect  a  greater 
saving  of  expense  and  fuel  than  in  cooking  stoves  of  the 
ordinaiy  oonstraddon." 

Now,  what  does  Bnck  daim  as  his  invention  t  He  says  he 
^^  does  not  daim  as  his  invention  the  placing  of  the  oven  in 
cooking  stoves  nnder  the  fire  place  of  the  stove,  as  that  has 
been  long  known  and  in  use."  But  he  says,  ^^what  I  do 
daim  as  my  invention,  is,  the  extension  of  the  oven  nnder 
the  open  heartii  of  the  stove,  and  the  combination  thereof 
with  the  fines,  constructed  as  above  specified."  In  fewer 
words,  ^^  he  daims  the  fines  described,  in  combination  wilh 
the  extended  oven." 

Was  this  improvement  known  before  f  Hathaway's  stove 
was  in  ose  before  Bnck  claims  to  have  invented  his  improve- 
ment. Bat  there  is  this  diffsrence  between  them :  The  Buck 
stove  has  the  oven  extended,  and  the  front  fine  or  air  cham- 
ber connected  therewith,  which  gives  a  uniform  heat  in  tiie 
teont  of  the  stove,  as  well  as  in  the  rear  of  it.  Hathaway's 
stove  has  not  this  connection.  And  in  this  consists  Uie 
improvement  daimed  by  Buck. 

Arthur  Piatt,  Adam  Powers,  and  Leonard  Duval  say  there 
is  nothing  new  in  an  air  chamber,  to  equalize  tiie  heat  of  the 
oven.  This  is  no  doubt  correct ;  but  they  do  not  say  there 
is  nothing  new  in  connecting  the  fines  with  the  extended  oven, 
as  daimed  by  Buck. 

The  Harris  stove,  sold  in  1836,  had  the  oven  extended 
under  the  hearth,  and  oxdy  differed  from  the  Buck  stove  in 
the  connection  claimed  by  Buck.  The  Lawrence  stove,  which 
was  constructed  and  extensively  sold  in  Tennessee,  in  1887, 
with  fines  similar  to  Buck's,  but  there  seems  to  have  been  no 
air  chamber  in  front. 

Upon  the  whole,  from  the  evidence  before  us,  the  stoves 
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made  by  the  defendant,  or  at  leeet  «ome  of  them,  appear  to 
infringe  tiie  right  of  tibe  complainant,  and  a  preliminaiy 
inJBnetioa  ib  granted,  enjoinuig.liie  defendant!  tram  making 
or  Tending  any  cooking  stovee  xaade  vnUi  a  combination  of 
fine  down:the  ba^  and  nnder  the  ovtm,  and  eonne^ting  at 
fbe  bottom  lilereof  mth  a  fine  or  air  chamber  in  front  of  tiie 
etore;  and  the  said  defendants  are  enjoined  from  making  or 
vending  stores  in  which  isaid  fines  and  air  chaAibers  are  so 
connected  at  the  bottom  of  said  air  chamber  or  fltie  in  front. 


DAyiD  Root  v.  Ball  &  Cavis. 

To  an  acdon  for  an  infiiogement  of  a  pfttent  right,  a  plea  that  the  thing  claimed 
to  httre  been  inrelitad  waa  in  uae  and  for  aale  before  the  application  fir, the 
paittiti  JB  demiintliie,,imilea0  the  plea  aver  an  abaadsDment,  er  that  auoh  aale^or 
ass  wae  more  than  two  yean  before  the  application. 

Where  the  use  or  sale  has  not  exceeded  two  years  before  the  application,  the  act 
et  die  3ri  of  Maick,  1899,  dedaree  it  flhall  not  MivaHdate  the  patent    ,   '     ' 

Theeane  ppteait  can  sot  include  inventioDefor  two  distinciniaehinea. 

But  a  cUdm  for  a  combination  of  mechanic^}  powers,  aikd  the  inventicn  or 
inipfOTement  of  one  or  more  parts  of  which  the  combination  consists,  may  be  in 
QpB  patent. 

Tbaivinwt ba spaoialpteaa or Oegeoeral  laMCt and  notice  of  qpedal  matter si 

Mr.  JFbx  for  the  plaintiff. 
Mr.  jBoH  for  defendants. 

OPmiOH  ^   TfiB  OOtJUT. 

Tms  is  an  action  for  an  infringement  of  a  pateht.  The 
pfadntiff  declares  against  tike  defendiantB  f&t  violating  a  patent 
right  granted  for  a  design  of  ornamental  paite  of  a  store, 
dated  9fli  of  September,  1846,  with  the  ordinaiy  breaches. 

The  ddendants  pleaded : 

1.  The  general  issne. 

2.  Because  befbi^  the  date  of  the  patent  on  flie  SUi  of  Jan- 
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nsrjr,  1844^  ^^  stoTCfi  €<»6tnieted  upon  the  pian  of  Aa  stove 
pfttented  b^  j^aintKff^irhlL  the^une  geiMrtl  dfiBign  and  oom- 
biAgtftoii  of  the  amftnvmtal  pavtor  ^^^  poiUidj  made  and 
Bold  hj  ike  defenditnti;  at  the  distaiet,  ele. 

8.  Because  biiforethe  date,  of  the  application,  for.  tiie  eaad 
letters  patent  On  the  Ist  ^loyember^  1844,  and  tbenee  on  lall 
ate  date  of  eaid  appfication^  fitorea  ceiiBtnietod  on  the  plan 
of  the  stoves  paitwted  hy  lite  pkiatiff,  irith  the  same  gAenl 
design  and  combination  of  the  <»niameiital  parts,.  wei*e  pab* 
licly  for  sale  by  the  plaintiff  himself,  at  the  district,  etc. 

4.  Becanse  before  the  date  of  issuing  the  patent  on  the  1st 
of  January,  1845,  and  thence  on  to  the  date  of  the  same, 
stoves  constmcted  upon  the  plan  of  the  stove  patented  by  tbe 
plaintiff,  with  the  same  general  plan  and  combination  of  the 
ornamental  parts,  were  pnblidy  for  sale  by  the  plaintiff  him- 
self, at  Cincinnati,  etc 

5.  Becanse  at  tiie  date  of  a][^lication  finr  said  letters  on 
Nov.  1st,  1844,  and  thence  till  the  date  of  said  application, 
stoves  constmcted  upon  the  plan  c^  the  stove  patented  by  the 
plaintiff,  with  the  same  general  design  imd  combinatien  0[  the 
omamental  parts,  Were  in  pxiblic  use,  and  for  sale  in  the  city, 
etc.,  by  the  consent  and  allowance  of  the  plaintiff  himself, 

•  6.  Becanse  before  tiie  date  of  issuing  said  letters  patent  of 
the  plaintiff,  on  the  1st  January,  1845,  and  thence  continually 
till  the  date  of  the  patent,  stoves  constmcted  upon  the  same 
plan  with  the  stove  patented  by  the  plaintiff,  with  the  same 
general  design  and  combination  of  the  ornamental  parts,  were 
in  public  use  and  for  sale  at  the  city,  etc.,  by  consent  and 
allowance  of  the  plaintiff  himself. 

To  tbe  Sd,  4th,  and  6th  pleas,  the  plaintiff  demmted,  and 
joined  issue  on  the  dd  acid  fith. 

The  pleas  demunred  tlo  allege,  that  before  the  issuing  ef  tbe 
patent,  stoves  of  a  similar  design  and  combination  ware  in 
use  and  for  sale.  And  this,  it  is  contended,  is  no  answer  to 
the  plaintiff's  aetiw.    By  the  7tb  seeiaon  of  tiie  act  of  3d  of 
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iCaffchf  1889,  it  is.  decjanfed  that  *^  no  jfAteit  shall  be  held 
invalid  by  7efl8<m  of  ftny  svidi  purchase,  eale^  or  n^  prior  to 
the  spfSkaAon,  foe  &  pate&t,  caceept  on  {m>of  of  abondomnrnt 
of  0ach  inTention  to  the  pnbUc,  or  that  tuck  .purchaae,  sale, 
or  prior  naehaabeeci'for  more  than  two  yeoTB  prior  to  such 
application  for  a  peKtent." 

None  <^  the  pleas  Btate  that  the  nse  i^oken  of  was  more 
tJian'two  jesTB  prior  to  the  application  for  the  patent,  and  this 
is  indnpensable  to  render  the  patent  invalid.  Independently 
of  th»  fltotnte,  the  plea  wonld  hate  been  bad,  aa  the  apf^- 
calion  for  ^  patent  mtst  protect  the  right  of  the  inventor,  and 
ibe^dday  wM^  may  occur,  in  the  patent  office^  in  making 
ont  tke  patent,  can  not  operate  to  the  injniy  of  the  applicant. 
On  both  gronnds,  therefore,  it  i8  clear  that  the  pleas  d^mianed 
to  conslitate  no  bar  to  tiie  plaintilPs  action,  as  they  do  not 
abcm  that  the  patent  is  invalid,  by  abandonment  or  other- 
wise. When  an  abandonment  is  relied  on,  it  should  be  stated 
in  the  plea,  imd  tiie  facts  on  which  the  pleader  rdies,  as 
lowing  an  abandonment.  The  present  is  di^flfer^nit  firom  ihe 
farmer  law,  Shaw  v.  Cooper^  Y  Peters's  Rep.,'  293. 

Th^  jury  were  sworn  to  tiy  <^  issnes  joined,  and  witnesses 
were  examined.       t^     .    ' 

George  H.  Snigfat,  in  September,  1844,  was  em^doyed  by 
plaintiff  to  mah^  out  the  spedfications,  vrhich  are  stated  .in 
the  patent. 

ISiaa  J.  Peck  is  a  patten  maker,  and  he  s^sthafe  Boot's 
etorre  was  sold  in  the  &11  of  1844.  And  fkrom  other  witnesses  it 
appeared  that  Boot's  stove  was  put  np  early  in  the  year  1845. 
Seveal  designs  were  shown  to  ornament  cooking  stoves 
aknilar  to  the  plaintiff's,  but  the  figures  differ. 

It  is  admitted  that  the  application  and  specifications  on 
which  the  plwatiff's  patent  issaed,  were  filed  the  ISili  of 
Deeember,  1844. 

It  is  objeeted  to  the  plaintiff's  patent  that  two  distinot 
things  cftn  not  be  united  in  the  same  patent.    This  is  trae, 
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irtien  the  inveiitioas  nelate  to  two  distiBct  machiBeB.  And 
the  reaaon  Maigxied  itf,  that.it  would  deprive  the  oflSqers  <tf 
thegoyexmneDt  of  their  feeB,^  and  in  other  respeds,  would  be 
inoonvenient.  Bat  the  aame  patent  may  indiide  a  .patent  foir 
a  combination,  and  an  iny^ition  of  some  of  tibe  parti  of 
which  the  combination  consists.  A  patent  for  a  combination 
is  not  infringed  by  the  nse  of  any  part  less  than  &e  whole,  of 
the  combi4ation.    Moody  y.  Fiake^  3  Hason,  112. 

It  was.  objected  by  the  defendant,  that  us  a  penal^  is 
imposed  on  a  patentee  for  selling  an  article  nnstamped,  and 
as  stoves  were  sold  by  plamtiff  m%de  before  the  patent,  and 
which  were  not  stamped,  the  plaintiff  conld  not  recover.  But 
the  oonrt  overrtded  tbe  motion,  saying' that  the  matter  stated 
ooidd  have  ne  influence  in  this  case. 

The  conrt  instmcted  tbet  jnxy  that,  as  tii^re  was  no  notice 
or  pka,  which  anthorLsed  the  definidant  to  show  a  want  of 
novelty  in  the  invention  claimed  by  the  plainti^,  they  would 
disregfod  the  evidence  which  had  been  given  on  ^t  head. 
There  is  no  notice  appended  to  the  plefi.of  the  general  issne 
to  that  effect,  nor  do  the  special  pleas  make  a  want  of  novelty 
a  gronnd  of  defense.  They  wonld  seem  to  rely  on  the  eflfoct 
of  an  abandonment.  Or  at  least,  that  the  right  of  tiie  -plain* 
tiff  did  not  originate  with  the  discov^,  or  the  application 
foi;  a  patent,  bat  with  the  etnanation  of  his  patent. 

And  the  jniy  were  instmet^,  if  th^  shoold  find  that  die 
defendants  had  infiinged-  the  pliaizitKff's  patent  by  vising,  sub- 
stantially the  same  device,  as  <miamental  on  the  same  parts 
of  the  stove,  they  wonld  of  eoorse  find  the  defendant  gidlty, 
and  assess  sadi  damages,  as,  in  their  judgment,  the  plaintiff 
was  entitied  to.  To  infiinge  a  patent  right,  it  is  not  neoes- 
saiy  that  the  thing  patented  should  be  adopted  in  every  par- 
ticular ;  but  if,  as  in  the  preset  case,  the  design  and  figures, 
were  substantially  adopted  by  the  defendants,  they  have 
infringed  tiie  plaintiff's  right.  If  they  adopt  the  same  princi- 
ple, the  defendants  are  guilty.    The  principle  of  a  madnne  is 
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ihat  combination  of  mechanical  powers  which  prodnce  a  cer- 
tain result  And  in  a  case  like  the  present,  wherd  omameints 
are  nsed  for  a  stoYCj  it  is  an  infringement  to  adopt  the  de»gn 
fio  as  to  ]»rodace^  substantially,  the  same  ap^)earance. 

!Rie  jury  found  for  the  "plainlaffi,  aiid  assessed  their  dam- 
ages at  twenty-five  dollars— jndgmentl 
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A^penoQ  who  aawiinen  to  act  as  agent  in  redaenuog  land  lokl  for  taxas,  is  fasid 
to  baTe  acted  in  that  capacity. 

And  if  he  ahall  take  advantaiise  of  aiich  act,  to  obtain  a  title  in  his  own  name, 
far  tiio  land,  and  hy  a  subsequent  procednre  to  perfect  the  title,  he  is  aesponsible  in 
Ae  cfaaiaetsr  he  at  fiat  aasmned,  and  will  be  held  to  answer  to  those  in  whom  the 
title  was  vested. 

A  Jemiurer  to  a  biH,  admitting  the  above  facta,  is  ovemded,  and  tiie  d«lfendant 
wnjiiiu'wi  to  answer.  ^ 

A  title  made  in  the  nam6  of  a  deceased  penon,  under  the  act  oC  Confl^reesof  1836, 
emues  to  the  benefit  of  his  heirs. 

At  eommon  law  any  act  is  void,  which  is  done  in  the  name  of  a  perMn  deceased 

Mr.  Stainbery  for  complainant. 
Hessra.  Tqfi  dkKey  for  defendant. 

OPmiON  OF  THE  COURT. 

Ibt  this  case  the  bill  states  that  on  the  — :—  day  of  178— 
aTirginia  Military  Land  Warrant  for  two  thousand  sis:  hnn- 
dred  and  sixty-six  and  two-thirds  acres  was  issued  to  William 
Lndemaai,  for  his  services,  ietc.,  numbered  818,  which  was 
deposited  shortly  after,  in  tiie  office  of  the  principal  snrveyor , 
for  entry.  That  on  the  24th  of  June,  1784^  one  thonsand 
acres  were  entered  by  virtue  of  said  warrant  by  enti^  No. 
16&^  in  Eentacky,  leaving  one  thousand  six  hundred  and 
flixty-six  and  two-thirds  acres  to  be  located  in  the  Yirginia 
MiUtaiy  district  in  Ohio.  That  in  March,  1786,  said  William 
Lndeman  died,  at  Bichmond,  Yirginia,  leaving  a  last  will 
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made  1st  Mardi,  1786,  by  which  he  devised  to  hid  sistos, 
Christina,  Bc^hia  uid  Oaiharine  JaliMa,  said  one  tbonsand 
acres  certifiGftte^  and  one  tibonsaood  six  himdied  aad  sixlrf-six 
and  tworihiids  acies  of  land,  whidi  are  to  be  located  on  the 
Scioto.  That  die  residne  of  s^  warrant,  was  located  in  two 
entries,  No.  684  for  one  thousand  four  hundred  and  ninety 
fonr  acres,  Angnst  7th,  1787,  and  snr^jed  May  27th,  17S4, 
And  No.  3880  for  one  hnndred  and  seventy-two  and  two^ 
thirds  acres,  25th  Angost,  1798,  and  suedrvey  September  Ist, 
1798. 

That  said  Ohristina  intermarried  with  Francis  W.  Hampe, 
both  of  whom  are  dead,  isince  the  death  of  the  testator,  leav- 
ing heiis,  all  of  whom  are  complainants.  That  the  said 
Oatharine,  after  the  death  of  the  testator,  died,  leaving  jkpv- 
eml  heirs,  who  are  also  corbplainants.  That  (m  the  39th 
December,  1833,  the  said  entiy,  684,  was  sold  for  taxes,  and 
penalties,  etc.,  for  the  years  1821,  '22  and  '23,  to  one  Joe^h 
Eiggs,  for  forty-nine  dollars  and  eighty-five  cents  and  three 
mills,  and  said  lUggB  received  from  the  county  auditor  a 
certificate  of  purchase. 

That  about  the  9th  of  August,  1824;  the  defendant,  Sawyer, 
applied  to  Biggs  to  redeem  said  lands,  stating  to  him  that  he 
was  the  agent  of  Ludeman's  hei|*s,  oi;  of  persons  acting  for 
them,  and  seeking  to  redeem  as  such  agent.  That  Biggs,  on 
the  9th  of  August,  1824,  received  from  defendant  the  amount 
paid  for  the  taxes,  and  assigned  said  certificate  to  him.  That 
said  land  was,'  at  that  time^  worth  from  two  to  five  thousand 
dollars.  That  on  the  9th  of  October,  1824,  defendant,  fa> 
cany  oat  his  fraud,  presented  said  certificate  to  the  county 
auditor,  and  procured  a  deed  to  himself  for  sidd  land,  from 
the  auditor. 

That  to  strengthen  his  said  fraudulent  title,  de&ndant,  at 
tjifi  March  term,  1820,  of  Adams  Oommon  Pleas,  filed  his 
Ull  quia  timst^  against  the  unknown  heirs  of  William  Lade- 
man,  and  claiming  a  decree  on  tixe  footing  of  his  sidd  tax 
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And  St  Ae  October  tom,  1836,  of  said  Qommon  Fleas, 
after  pnbUoBtton,  agamst  said  niiMiown  heirs,  a  deeree  jnY> 
canfsMO  {Mosed^  that  said  imkDOwn  heirs  shoold  rdiease  all 
titld^to  said  land  to  Sai^yer,  and  in  de&ult  dieKHMtf",  that  the 
deeree  ahoidd  open^te  as  aiieh  coiiTeyaQoe. 

That  about  the  23d  Haj^  1828,  the  defendaait  obtained 
fiomthe  surveyor  t>f  Military  district  a  oop^  of  the  pkt  and 
eertiicate  of  siarey,  by  representiag  hixneelf  as  agent  for 
Lademaa'a  heixa,  or  by  some  otiier  meaas ;  and  on  the  26ih 
NoYQBiber,  1880  j  obti^Eied  a  patent  for  said  land  in  his  own 
name.  That  aMd  deczee  and  patent  were  obtained  by  frand, 
and  by  frandnlent  statements  of  tiie  defendant,  in  oMer  to 
strengthem  hSa  title  under  the  tax  sale*  That  said  patent  was 
imprqpeAy  obtained  by  defendant;  but  it  conferred  on  him 
the  legal  title  wUeh  he  holds  in  eqnity,  in  trest  for  com* 
plaiiiaalB. 

That  afterward^  defenibnt,  by  repudswtlng  himself  to  be 
the  agent  Ibr  l4id^man's  heirs,  obtained  from  the  ewrveifot 
(he  {dat  and  oedificate  of  survey  made  in  the  other  entry  fer 
178  acres,  and  •caofied  a  patent  to  isst&e  thereon,  to  William 
Lndeman,  which  patent  ia  now  in  defendant's  hands; 

l%at  the  oem]^ainafits,  and  those  xmd^  whom  they  daim, 
hare  always  been  out  of  the  TTntted  Btates,  and  had  no  know- 
ledge, until  within  the  last  two  or  three  yeais,  of  the  fratid  of 
defendant.  That  since  the  date  of  the  patent  for  684^  d^nd- 
ant  has  sold  to  innocent  purchasers  parens  of  said  tract,  of 
whose  names  complainants  are  ignorant.  That  large  sums 
are  due  from  each  pwrchasers,  etc.  And  the  Mil  prays  for 
an  aoeount,  and  ior  land  imsbld,  ^. 

The  deSmdant  filed  a  denrorrer  to  the  bill. 

Ik  IS  contended  the  eomplainanle  show  no  title,  because 
the  entry  17o«  684,  for  1494  acres,  was  made  Aug.  7th,  1787, 
and  the  smrey  thereof  wae  made  May  S7th,  1794,  all  subse- 
quently to  Ludeman^s  death,  which  happened  in  March,  1786. 

From  these  facts  it  is  supposed  that  the  entry  and  survey. 
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having  been  made  in  the  name  of  a  dead  pereon,  is  YOid. ' 
In  the  case  of  Qcit  y.  OaUoway^  4  Peters,  882,  and  also 
in  McDonald  Y.  SmaUey^  6  Petere,  261,  the  sopreme  eomi 
held  that  entries  in  &e  name  of  deceased  persons  were  yoid. 
But  the  connsel  insists  that  the  oonrt  hasnerer  deoided  that 
a  survey  ezecxdied  prior  to  the  act  of  Congress  of  the  2d 
of  Maidi,  1807,  was  void.  13ie  proviso  in  that  wk  is,  ^^thait 
no  location,  as  aforesaid,  wi&m  the  above-mentioned  tract, 
shall,  afterthe  passing  of  this  act,  be  made  ontractsof  land 
for  which  patents  had  previously  issued,  or  which  had  been 
previously  suiv^ed."  This,  it  ip  urged  protected  the.  land 
from  a  new  location,  siib6eq;aezM;to  die  act. 

This  will  probably  b&  the  decision,  of  the  supreme  court 
when4ihd  question  shall  arise  in  that  court,  it  has  decided 
that  the  entry  in  the  name  of  a  dead  man  is  void,  on  the 
ground  that  at  common  law,  all  transactions  iin  the  name  of 
a  deceased  person  are  void.  And  it  may  not  be  dear  of 
doubt,  that  the  above  act  of  Congress. intended  to  protect  a 
void  survey.  A  survey  without  a  warrant  would  be  literally 
within  the  law;  and  yet  Bu<di  a  survey,  being  a  ihiud  cm  &e 
government,  cotdd  hardly  claim  protection  under  the  wA, 
The  case  where  an  entiy  is  made  in  the  name  of  a  deceased 
person,  is  not  fraudulent^it  is  only  void,  having  been  made 
in  the  name  of  a  person  who  can  have  no  agency  in  matteis 
which  belong  to  the  living. 

By  the  act  of  SlstHay,  18S6,  Congress  have  provided 
that  patents  issued  in  the  name,  of  deceased,  persons,  ehsll 
enure  to  their  heirs,  as  fully  as  if  the  grant  had  been  made 
to  the  decedent  during  life.  This  is  undoubtedly  a  proper 
statute,  as  it  relieves  from  a  mistake  in  behalf  of  heirs. 

But  there  is  another  .ground  on  which  the  coaq>lainants 
may  safely  rest;  and  that  is,  the  j^ciple  recognized  by  the 
court  in  the  case  of  GcMoway  t.  Firdey^  12  Peters,  264. 
The  defendant  Sawyer,  from  the  statements  in  the  bill,  all  of 
which  are  admitted  by  the  demurrer,  whether  authorized  or 
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not)  asBUDod  to  act^  aa  the  agent  of  the  oomp^biinaiitB,  or  of 
those  u^der-ffhom  they  daim,  in  redeeming  tiie  land  frcwathe 
tax  Bale.  Amd,  in  view  of  thia  qneatioQ,  it  is  imttiateEial 
whether  he  apted  under  anthorily  t>r  not.  He  assumed  so  to 
act,  and  in  eqjoity  he  will  be  considered  as  so  acting.  And 
he  is  now  estopped  from  d^iying  the  title  under  ipdiich  the 
comphiiBaatB  daim.  It  is  the  title  under  wMdi  his  title 
originated.  Haying,  by  a  most  singular  course  of  proceed- 
ing,  endeavored  to  strengthen  this 'title,  and  make  it  his 
own,  ho  is  not  now  penoitted  to  impugn  it,  and  stiU  claim 
under  it. 

The  next  ground  assumed  in  support  of,  the  demurrer  is, 
that  the  decree  of  the  court  of  Adams  county  is  finid  and 
oonclusiTe,  and  can  not  be  impeached  collaterally,  ot  in  any 
other  mode,  except  by  an  appeal  or  a  bill  of  review. 

The.  answer  to  this  argument  is,  that  the  bill  alleges  that 
ttedecree  was  obtained  throujg^  fraud.  This  is  the  allegation 
of  the  bill,  and  the  demurrer  admits  the  truth  of  it.  All 
judgments  may  be  impeached  for  fraud.  There  is  no.  human 
transactioii,  however  scdemn,  but  what  may  be  impeached  on 
this  ground 

It  is  argued  that  the  bill  does  not  charge  an  agency  in 
redeeming  the  land  from  the  tax  sale.  The  bill  declares  that 
he  represented  hino^^lf  aff  agent  for  complainants.  Unless 
he  acted  in  that  capadly,  having  no  interest  in  tiie  land,  he 
bad  no  right  to  redeem  it  He  is  not  only  alleged  in  the  bill 
to  have  ^ted  as  agent,  but  the  act  itfielf  shows  that  he  so 
acted. 

The  title  of  the  defendant  must  be  considered  as  a  whole, 
and  not  as  susceptible  of  being  divided  into  parts.  From  the 
atatements  in  the  bill,  there  seems  to  have  been  a  settled  pur- 
poae,  fay  the  defendailt,  to  possess  himself  of  the  land,  from 
die  &st  8tq>,  until  the  right,  as  he  supposed,  was  consum- 
mated by  the  patent  and  the  deecese  of  the  court.  K  there 
are  any  explanatory  circumstances,  they  may  be  made  to 
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appear  liemafter,  and  poMiUijr  may  give  a  new  and  ^oie 
fiiiFaraUe  aspect  to  Has  cin.  Bat)  ai^  it  mm  atand^  it  is  a 
case  dear  of  all  doubt.     Tha  demoner  is  oyaimled. 
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fiqfoity  will  aot  flcataltt  an  «gi«MiMiit  between  putneni  if  tbefirm  be«t  tliedne 
iiiMlTflnt,  by  wfaich  the  wbole  firpperty  end  efiects  of  the  fimi«  ace  trssMfemd  tp 
one  member;  the  effect  being  to  defeat  the  equitable  preference  of  the  firm  credi- 
tora,  and  to  giye  the  eeparate  aeditors  of  the  partner  accepting  such  tranafer,  a 
preference  to  the  credlton  of  the  company. 

The  prevbiooa  of  the  Uth  aectiaa  pf  the  latahaaknipt  law,  dinetang  the  moit^  of 
settlement  and  distribntion  of  estates  in  bankruptcy,  in  cases  of  partnersldps,  are  in 
alfinnance  of  ^  prindito  on  wfaich  conrts  of  equity  prooeed  in  the  a4JiiBtment  of 
dtf  lii^ts  of  a  creator  of  afinn,  and  tha  s^arate  ereditpr  of  eadi|)Sriiiar. 

The  creditoca  of  a  firm  am  entitled  to  the  preference  of  having  their  debts  pail 
out  of  the  partnership  funds,  before  the  private  crediton  of  any  of  the  partners. 

The  sale  and  transfer  of  ibe  partnenlup  preperty  and  efiects  to  one  fwrtner  in 
the  OMe  before  the  watit  ^  condenitied  by  Ae  ad  aeccisn  of -the  late  baaknipl  law, 
as  made  in  contemplation  of  bankrupt<7,  and  with  a  view  to  a  preference  of  the 
separate  crediton  of  the  individual  members  of  the  fihn,  to  the  pirqudice  of  the 
crediton  of  te  irm. 

Mr.  Hunter  for  plaintifis. 
Mr.  — ^ for  defendant. 


OPINION  OF  JUDGE  LlLiVTrT. 

This  is  a  ooniroveny  betweeniihe  complainants,  aa 
tors  of  the  late  firm  of  Wing  &  liunb,  and  the  isreditois  ^ 
the  individnal  members  of  that  firm.  The  bill  chargea,  ibUt 
a  certain  agreement,  execnted  by  the  members  of  said  Ann, 
the  9dd  of  April,  1842,  providing  for  the  dissolution  of  the 
firm,  and  bj  which,  all  the  partnership  properly  and  dbota 
waa  tratmferred  to  Wing,  as  a  pnrohae^,  is  fiandnlent  and 
▼old  aa  to  the  creditors  of  the  fijncL  The  prayer  of  tiie  bQl 
is,  tiiat  said  agreement  ihay  be  annnUed,  and  the  rights  of 
the  difier^it  classes  of  creditors  settled,  as  if  no  such  agree* 
ment  had  been  made. 
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The  fMtB  wUch  it  -will  be  iMtenal  to  notice,  as  iMKring.oii 
the  points  piwented  for  the  dedakm  of  the  coort,  are  briefly 
BB  follows:  ^ William  Wing  Md  William  Lamb,  fcut  some 
yens  prior  ix>  the  said  22d  of  April,  1812^  had  been  associa* 
ted  in  basinefls  aa  mercantile  oo-partners,,  and  at  that  tinie, 
the  jfirm  being  greatiy  embarraseeS,  if  not  actoally  insolyenit, 
they  entered  into  the  agreement,  before  notieed.  By  this 
agxeement,  in  consideratioii  of  aH'  the  partoerohip  "property 
and  effects  transferred  to  him,  Wing  agreed^  to  pay  Mb  part- 
ner the  amotmt  of  eapitsl  inveMed  1^  him  in  Ihe  concern, 
being  $6,905  18 ;  and  also,  Ae  emn  of  #2,200,  for  his  shaare 
of  the  profits ;  and,  moreover,  to  pay  ail  the  firm  debts,  a)Bd 
toindemnk^  Iamb,  onacoonnt  of  his  liaWty  f or  snoh  debts. 
In  tiiie  month  of  December  next  after  this,  agreement  of  dis- 
Bolntion,  Wing  filed  bis  petition  in  bankrapbT^;  and  some 
weelos  after,  Lamb  filed  a  petiti^m  for  the  laame  pnrpose.  By 
tiie  decree  of  Ae  proper  oonrt,  they  iv^ere  seTerally  diischarged 
imder  the  late  banknipt  law^  and  Thomaa  Hood,  who  is 
made  a  defendant  in  the  bill,  -was  appointed  assignee  for 
each.  The  assignee  has*  taken  diarge  of  their  property  and 
efibcts,  and  has  collected  ai|d  paid  into  conrt  about  $4000, 
leaving  a  laige  amonnt  yet  to  be  collected  and  paid  over. 

it  is  insisted  by  the  complaiimnts,  that  the  agreement 
between  tiiese  partners  is  fiandnloit  and  void,  and  could  not 
operate  as  a  valid  transfer  of  Ihe  property  and  effects  of  the 
&m  to  Wmg.  And  the  conrt  ia  asked  to  decree  accordingly, 
and  that  the  rights  of  the  diiSerent  classes  of  creditors  may 
be  eettled,  as  if  ne  snch  agreement  had  been  made. 

There  c^  be  no  doubt  as  to  the  principle  on  which  the 
rigfatsofthecreditors  of  thefirm,  and  the  creditors  of  the 
individQal  partomi  wonld  hove  been  settled,  if  the  partn^- 
dup  had  oontinned  tiH  dissolved  by  ^e  fqpplicationB  of  its 
members  for  relief  nnder  the  bankmpt  law,  then  in  forbe, 
He  14&  flection  of  that  law  would  have  oonlrolled  the  dis* 
tribntion  of  the  |NroceeSB  of  the  property  and  eflects'  of  Ihe 
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firm,  and  that  of  the  individnaL  memben  of  (lie  §tm.  This 
section  authorises  the  creditors  of  the  Ann,  and  the  separate 
ereditors  of  each  pastner,  to  pioye  Ibeir  debts,  and  directs  the 
assignee  to  keep  separate  aeooonts  of  the  joint  stod:  or  prop- 
eity  of  the  company,  and  c^  the  sqNuate  estate  of  eacb  mem* 
ber  theireof.  And  it  provilkes^  tiuit  ^^alter  d^chidjog  out  of 
the  whole  amonnt  received  by  such  assignees,  the  whole  of 
the  e^cpenses  and  disbnrsemdnts  paid  by  them,  the  nett  pro- 
ceeds of  the  joint  stock  shall  be  appropriated  to  pay  the 
creditors  of  the  company,  and  the  nett  proceeds  <tf  the  separate 
estate  of  each  partner  shall  be  appropriated  to  pay  his  sepa- 
rate creditors."  It  is  farther  declared,  that  if  there  is  any 
snrplns,  after  salssfying  one  or  the  other  <da8s  ot  creditoiB, 
that  surplus  shall  be  applied  to  theeatis&etion  of  the  daes  in 
regard  to  which,  there  OS  a  di£kidty. 

These  provisions  of  the  14th  section  of  the  bankmpt  act, 
are  in  affirmance  of  the  principles  on  whidi  oonrts  of  equity 
have  uniformly  pioceeded,  in  the  adjustment  of  the  conflicting 
rights  of  the  creditors  cl  a  firm,  and  the  separate  creditors  of 
each  partner*  .  That  the  creditors  of  a  firm  are  entitled  to  the 
prefiarence  of  having  tiieir  debts  paid  out  of  the  partnership 
funds,  befoito  the  private  creditors  of  either  of  ^e  partners,  is 
a  doctrine  well  settled  by  courts  of  chancery.  1  Stoiy's 
Equity,  sec.  675.  And  any  transfer  or  sale  of  the  property 
and  effects  of  a  fitm,  which  defS^ts  and  destroys  the  prefiav 
ence,  can  not  be  (Unstained  in  equi^.  That  sudx  id  the  e&ct 
of  the  agreement  between  Wing  and  Lamb,  admits  of  no 
doubt.  It  transfers  the  entire  property  to  Wing;  making 
him  the  owner  in  bis  individual  right,  and  thus  prejudicing 
the  rights  of  the  creditors  of  the  firm.  It  withdraws  fix>m 
tiiem,  and  places  beyond  their  reach,  the  property  and  means 
to  which  they  have  a  just  right  to  look  for  payment ;  and,  if 
operative,  causes  such  property  and  means  to  enure  to  the 
benefit  of  tiioee  wbo  hive  no  daim,  in  equity,  beyond  tlie 
surplus,  if  any,  after  the  payment  of  iiie  partnevship  debts. 
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That  the  fiem  of  Wing  &  Lamb,  if  not  insohrent  at  tbe 

time  of  the  execation  of  this  agreement,  ymm  in  a  conditicm 

of  great  embanrasam^t^  fleemB  not  to  admit  of  ft  doabt.    It 

IB  trtie^  the  maater,  in  hie.  ireport,  aniTee  at  the  eondiiaktt 

that  .Wing  had  a  anrplas  of  asBete,  beyond  his  debfcs,  of  aboat 

$10,000.    But  in  thi»  eeiimate,  as  ^e  loourt  naderstaad  it, 

na  deduction  is  made  from  the  Talne  of  the  stock  in  trade 

tnmafened  to  Wing,  for  the  amount  of  nearljr  $ir,000,  whieh 

he  had^agreed  to  pay  the  retiring  partner  for  his  interest  in 

diestoidc,  and  the  sun  o£  $2,200  to  be  pud  to  him  for  hia 

share  of  the  pn^ts  of  Ihe  concern.    These  sums  deducted, 

there  iroold  still  be,  a  nominal  snrplns  of  npwiud  of  91,000; 

biA'wken  it  is  considered  that  ai  the  entire  assets  of  the  firm, 

inchiding  &e  indjYidnalTnoperiy  of  Wing,  the  sum  of  about 

$10,000  is  made  ^  of  outstanding  claims  due  the  firm,  and 

necessarily  subject  to  lar^  deductions  for  uncoUectable  debts, 

the  solvency  of  the  partner  Wing,  and  his  ability  to  meet  the 

olaims  against  the  firm,  are  more  than  quentiQoable.     In 

addition  to  this,  it  may  be  noticed,  aa  a  fortfaer  oTidente  of 

the  en^kbarrassment  of  Ijbe  partner  Wing,  that  he  was  liable^ 

as  a  member  of  the  previously  eating  firm  of  Wing,  Suff- 

ner  &  Co.,  for  a  debt  of  about  $11,000,  whi<^  is  not  taken 

into  the  account  by  the  master,,  but  must,  be  regarded  aa 

afiTeptinir  the  pecuniary  staoidini;  of  thefinn  at  the  time  of 

the  agreement  of  diss(4ntion. 

The  witness  piack,  who  haa  'been  exapuned  t6udiing  the 
affidrs  of  the  firm,  and  who  had  been  a  clerk  in  the  employ 
of  Wing  &  Lamb  for  two.  years  previous  to  the  dissolution, 
expr^ses  the  opinion  that  the  firm  would  have  been  able  to 
pay  its  liabilities,  if  time  had  been  allowed  them  for  that 
pmrpose.  Thia  is  equivalent  to  an  admission  of  the  serious 
embarrassment  of  the  compmy,  and  in  one  aspect,  of  its 
insolvency.  This  witness  states,  that  during  its  existence, 
eastran  debts  at  maturi^,  and  when  payment  was  uiged,  were 
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not  paid;  ftad  that  it  is  withm  his  knovptedgld  Ihat  BOBie  of 
theee  debts  have  ner^  bden  satisfied. 

It  taaj  be  noticed,  as  a  fact  wanaotiBg  tibte  inference  of  the 
in8ol7en<7  of  this  fim,  if  not  of  a  design  ftaudnlentiy  to 
defisat  the  jnst  rights  of  creditom,  that  a  few  da^s  after  &€i 
date  of  the.  agreement  referred  to.  Wing  sold  and  transferred 
to  Blacky  who  appeaw  to  have  been  without  means,  tiieentixe 
stock  iA  trade;  and  flte  business  was  &r  s<Hne  time  carried  en 
in  the  name  of  Blacky  bnt  as  appearsilx>m  hk  ow&  admission, 
really  for  the  benefit  of  Wing.  This  arrangement  oontmned 
till  within  a.  few  days  prior  to  Wing's  application  m  bi^f 
raptcy,  when  Blad:  spirendeced  and  transfeised  the  property 
and  effects  to  Wing.  There  is  iiq  explanation  of  this  trans- 
action, redefaniDg  it  from  the  snspicion  which  the  &ets  so 
folly  warrant.  .  It  seems  to  admit  of  no  odxer  eonstrndion, 
than  that  Wing,  under  the  pressure  of  hia  embsnassaients, 
made  the  pretended  transfer  to  Black,  with  a  tiew  to  defeat 
his  creditors  in  their  efforts  to  enforce  the  collection  of  tireir 
debts.  The  property  thns  teansferred  by  Blaek  to  Wing,  on 
the  em  of  his  app&cation  in  bankmptcy,  was  Mtered  on  his 
schedule  of  properly  and  effisctt,  as  owned  by  hinu 

These  considerations,  in  connection  with  &e  fact  that  in 
^  aatamn  followingihe  date  of  the  agreement  of  dissolution, 
botli  Wing  and.  Xiamb  filed  applications  in  bankruptcy,  and 
thus  made  the  most  solemn  admission  <^  hopeless  insolvency, 
leave  little  doubt  in  the  ndnd  of  the  court,  that  at  the  date  of 
tiie  agreement,  they  were  inv^red  in  difficulties  flom  which 
they  could  have  no  hope  of  extrication. 

Although,  on  the  well  settled  principles  of  equity,  ^r 
reasons  already  stated,  the  sale  and  transfer  td  Wing  can  not 
be  sustained,  it  may  not  be  improper  to  notice  diat  it  is 
deariy  condemned  by  &e  2d  section  of  the  bankrupt  law; 
and  that  the  present  controversy  between  these  parties  is  so 
&r  connected  with  a  proceopfing  under  that  law,  as  to  bring 
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the  txansaction  in  qnestion  within  its  Boope  and  operation, 
tiiere  i&  no  room  to  doubt.  By  the  2d  eeetion  of  ihe  act,  all 
payments,  transfexs,  etc.,  made  wben  the  parly  was  in  astate 
of  inaolvencr^,  and  whidi,  in  tbefar  -opefation,  give  a  prefer- 
ence to  particular  creditors,  &U  within  its  prohibition ;  and, 
by  a  wen  settled  constniction,  are  regarded  as  made  in  con- 
templation of  bankruptcy,  and  as  possessing  no  yalidity.  The 
transfer  of  the  property  and /effects  of  the  firm  to  Wing,  under 
the  ^reement  of.  the  22d  of  April,  1842,  is  clearly  within 
the  letter  and  tiie  spirit  of  this  section.  It  was  made  in  con- 
temjdation  of  bankruptcy,  and  in  its  effect,  gave  a  firaudulent 
preference  to  the  separate  creditors  of  the  indiyidual  members 
of  the  firm,  over  the  creditors  of  the  firm,  thus  benefiting  the 
one  class,  to  the  prejudice  of  tiie  otiier. 

Such  being  the  yiews  of  the  court,  they  decree  the  cancel- 
ment  of  the  articles  of  diBSoiution,  and  direct  tibat  the  distri- 
bution of  the  proceeds  of  the  partuership  property  and,e£foctB 
be  made  aa  if  no  sneh  dissolution  had  takw  place.  And  if, 
in  carrying  out  the  principles  of  this  decree,  a  fortber  refer- 
eooe  to  a  master  is  necessary,  that  object  may  be  embraced 
in  the  de(»«e  drawn  by  eowisel. 
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To  eoforce  an  eatable  lien  is  the  appropriate  juiiBdiotion  of  a  court  of  equity. 

The  drcnit  coort  takes  jiiriadiction  lor  or  agafinst  a  oorpomticm,  from  tiie  plaea 
^^tare-ite  bnainew  i»4orte>  '  : 

And  this  sufficiently  appeaca  ftom  the  face  of  the  «et  of  ihcoxporatian. 

The  citizenship  of  peraons  who  mi^y  or  may  not  afterward  apply  to  be  made  par- 
ties, need  not  be  alleged  in  te  bill. 

Tbe  lit^to  oi  penana,  not  made  pafties,  can  not  ba  aflaetad  direedif  by  Uie  pvo- 
eeeding  in  a  suit ;  but  aquestion  which  is  raised  between  parties,  may  ^ftct  them, 
as  the  holder^  of  certain  paper. 

A  complainant  may  consent  to  the  poatponement  of  his  lien  in  whole  or  Ift  paft, 
on  conditiona  henefiwal  .to  aii  the  partes  coapamad. 

But  the  court  can  not  ohanxe  a  contract,  under  any  exigency. 

Messrs.  Fox  and  Chaae  for  coimplauuuit. 
Messrs.  Newman  and  Walker  for  defendants. 


OPmOK  OF  THB  009BT. 

This  is  an  application  for  an  injunction  and  tixe  appoint- 
ment of  a  reoeiyer. 

The  bill  alleges  that  on  the  20ih  day  of  Jannaiy,  1842,  the 
Legislatare  of  Indiana  passed  ^^An  act  to  incorporate  the 
Whitewat^  Yalley  Oanal  Company,"  with  power  to  make 
contracts,  sue  and  be  sued,  and  do  all  things  necessary  to 
effectuate  the  objects  of  the  association.  And  in  the  same 
act,  the  State  transferred  to  the  association  all  its  rights  to 
the^line  oi  the  canal  from  the  Ohio  rlTer  to  the  National 
Road,  at  Cambridge,  and  all  the  expenditores  by  the  State 
hereon,  on  condition  that  after  the  lapse  of  fifteen  years,  and 
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after  the  oompletion  of  the  canal  by  the  company,  the  State 
should  haye  theri^t  toresome  the  canal,  with  the  priyilegee 
granted,  '^npon  paying  to  said  company  the  fbll  amonnt  of 
their  ezpenditore  upon  the  same." 

Power  is  given  to  the  corporation  to  borrow  money,  and 
when  necessary,  to  increase  the  stodk  of  the  company,  to 
erect  mills  and  other  hydranlic  works,  to  fix  the  rate  of 
tolls,  ete. 

After  Ae  oiganization  of  the  company,  by  the  election  of 
its  officers,  they  created  a  loan  for  the  benefit  of  the  corpora- 
tion, of  one  hundred  and  twenly-fiye  thousand  dollars,  and 
for  part  thereof,  issued  bonds  for  the  payment  of  one  thousand 
doUaxs  each,  one  hundred  and  twelve  of  which  Ixmds  bearing 
date  let  of  January,  1845,  were  issued  and  deUyered  to  the 
oomi^ainant,  payi^  to  him  or  bearer.  On  these  bonds, 
inteiiest  at  the  rate  of  seven  per  cent,  was  payable  semi* 
annually,  at  the  city  of  New  Toik,  until  the  payment  <^  the 
principal  sum,  which  was  payable  in  ten  years,  being  part  of 
ttie  first  and  only  loan  of  one  hundred  and  twenty-five  thousand 
dollars;  and  the  fiuth  of  the  company  and  their  efiecte,  both 
real  and  perscmal)  were  inevitebly  pledged;  and  said  bonds 
iFere  to  have  a  preference  over  all  debto  that  might  thereafter 
be  created  by  the  company. 

And  in  default  of  said  payments  it  was  agreed  that  the 
holders  of  the  bonds  might  enter  immediately  into  the  receipt 
of  the  tolls  and  water  rents,  and  the  incomes  of  said  com- 
pany, by  applying  to  the  circuit  or  district  court  of  the  United 
States,  or  any  court  of  justice,  to  appoint  a  receiver  of  the 
inoomes  of  said  company,  and  apply  the  proceeds  to  the  pay- 
m^it  of  the  interest  on  said  bonds,  ete.  And  it  was  agreed, 
that  should  the  interest  have  to  be  collected  by  legal  process, 
there  shoidd  be  adjudged  to  the  holder  ten  per  cent,  as  liqui- 
dated damages. 

The  company  also  executed  to  the  complainant  four  other 
bonds  of  similar  character  and  amount,  except  as  to  their 
U 
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date  and  time  of  payment  Two  of  these  bonds  are  now  due, 
and  die  other  two  will  be  due  in  July  next  That  tbeve  is 
now  due  the  sum  of  five  thouaand  aeTen  hmidred  and  fi% 
dollars  for  interest,  and  also  one  thousand  dollars  on  the  obli- 
gation which  became  dne  in  July,  1847,  whiaU  it  seems  the 
demandant  leftases  to  pay.  And  the  complainant  states  that 
the  corporation  has,  within  a  few  months,  contracted  other 
debts,  and  has,  in  violation  of  law,  caused  about  seventy 
thousand  dollars  in  bonds  to  be  prepared  to  be  issued,  and 
has  issued  about  twenty  thousand  dollars  of  tlie  same,  and 
threatens  to  issue  the  balance  thereof  for  the  purpose  of  being 
used  as  a  circulating  medium,  and  as  a  substitute  fbr  bank 
notes,  in  the  form  of  promissory  notes,  by  which  said  com- 
pany promises  to  pay,  two  years  after  date,  to  — *-  or  bearer 
five  dollars,  (and  other  notes  from  that  sum  to  twenty  dollars,) 
for  value  received,  with  interest  at  the  rate  of  six  per  cent 
per  annum;  and  which  notes  on  their  &oe  are  agreed  to  be 
received  by  said  company,  at  all  times,  for  tolls  and  water 
rents,  etc. 

And  the  complainant  avers,  that  the  corporation  has  lands 
and  personal  property,  debts  due,  and  cash  on  hand  to  a  large 
amount.  That  the  corporation  owes,  as  he  has  been  informed, 
over  two  hundred  thousand  dollars.  That  if  the  said  notes 
be  received  in  payment  of  tolls  and  water  rents,  the  sum  due 
to  the  complainant  as  aforesaid,  can  not  be  paid ;  and  he  prays 
that  the  defendant  may  be  enjoined  from  selling  or  disposing 
of  any  of  the  real  or  personal  estate  of  the  company,  and 
from  issuing  or  circulating  any  promissory  notes  of  the  char- 
acter before  described.  Also  from  receiving  them  for  the 
toBs  and  water  rents  due  and  to  become  due. 

In  its  answer  the  corporation  admits,  the  oiganisation  of 
the  company,  the  issuing  of  the  bonds  and  the  sum  due  to 
the  complainant  as  alleged  by  him.  It  states  that  by  a  great 
rise  of  water  in  White  river,  an  extensive  injury  was  done 
to  the  canal,  to  repair  which  ninety  thousand  dollars  were 
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veqwred.  Thai  these  injiirieB,  if  not  speedily  repaired,  woold 
bave  be^  nunom  to  the  canal.  That,  failing  to  raise  funds 
to  make  the  repairs  in  any  other  manner,  the  plan  of  issuing 
flke  promisBoiy  notes  complained  of  was  adopted.  These 
Botes,  the  defendants  insist,  are  not  in  violation  of  law. 

Several  olgections  were  made  to  the  jurisdiction  of  the 
eonrt: 

1.  That  there  is  a  remedy  at  law. 

Thie  is  an  eqnitaUe  mortgage,  and  is  a  pecuHar  subject  of 
equity.  The  objects  of  ibe  conq>Iainant  are  clearly  not  attain- 
able at  law.  He  may  recover  a  judgment  against  the  corpo- 
ration ,  bat  its  tolls  and  water  rents  can  not  be  reached  in  that 
form.  And  it  appears,  from  flxe  face  of  the  contract,  these 
were  looked  to  by  the  parties  as  a  means  of  payment.  This 
remedy  is  incorpoiated  into  the  contract,  and  it  is  a  part  of 
it.  On  the  tolls  and  water  rents,  therefore,  the  plaintiff  has 
a  lien  pref^aUe  to  all  otheis  now  shown,  which  may  be 
enfof^eed  in  a  court  of  equity,  but  can  not  be  in  a  court  of  law. 
And  this  is  the  main  object  of  the  bill. 

2.  It  is  also  insisted  tiiat  it  does  not  sufficiently  appear  that 
the  place  where  the  corporation  does  its  business,  is  witihin  the 
State  of  Indiana.  To  this  it  must  be  answered,  that  the  place 
where  the  functions  of  this  corporation  are  discharged,  must, 
neeeesarily,  be  within  the  State  of  Indiana.  It  can  exercise 
no  extra-territorial  power  on  this  subject.  But  from  the  feice 
of  the  charter,  it  is  seen  that  the  work  to  be  accomplished  is 
within  the  limits  of  the  State. 

3.  It  is  further  objected,  that  the  complainant  was  for  him- 
self and  oOiera  interested,  and  that  it  does  not  appear  who 
those  persons  are,  and  that  some  <n*  all  of  them,  may  be  citi- 
sens  of  Indiana,  who  could  not  come  in  as  co-plaintiffi.  If 
this  supposition  be  true,  it  would  be  a  sufficient  objection  to 
tiheir  being  made  plaintiffs.  They  are  not  now  plaintiffij,  and 
this  objection  may  be  considered  when  they  shall  apply  to  be 
made  so. 
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4.  Again,  it  is  insiBted  that  the  rights  of  the  holders  of  the 
promissoiy  notes  alleged  to  be  illegal  are  involTed,  and  that 
they  should  be  made  partieB. 

So  far  as  the  question  of  illegality  is  concerned,  it  is  not 
material  that  they  should  be  made  parties.  Whether  these 
notes  be  in  violation  of  law,  is  distinctly  presented  by  tiie 
prayer  of  the  bill,  that  the  corporation  should  be  enjoined  firom 
issuing  any  further  notes  of  similar  character,  which  they  are 
about  doing,  and  which,  it  is  alleged,  they  have  no  power  to 
do.  As  well  might  it  be  objected,  when  a  defense  is  made 
involving  the  legality  of  a  promissory  note,  that  the  rights  of 
others  holding  similar  notes  would  be  effected.  If  these  notea, 
now  in  circulation,  are  to  be  treated  as  valid,  and  the  question 
is  made,  whether  the  payment  of  them  out  of  the  tdls  and 
water  rents,  as  pledged  upon  their  fiice,  the  objection  that  the 
holders  are  not  made  parties,  is  not  without  force.  In  this 
aspect,  the  question  is  one  of  preference,  and  that  point  is  not 
raised  in  the  bill;  and  it  is  supposed  could  not  be,  unless  tbe 
holders  of  the  paper  were  given. 

5.  The  State  of  Indiana  is  not  a  necessary  party.  Its  inter- 
est is  contingent,  depending  iqpon  the  exercise  of  its  own  dis- 
cretion. And  this  proceeding  can  in  no  respect  affect  the 
exercise  of  that  discretion. 

The  lien  of  the  plaintiff  is  the  first  one,  as  appears  firom  the 
bonds,  and  it  was  expressly  agreed  that  it  should  be  preferred 
to  all  others.  But,  of  necessity,  there  was  an  implied  under- 
standing that  the  ordinary  expenses  of  the  company  should  be 
pud.  Until  this  was  done,  there  could  be  no  tolls  or  water 
rents  to  pay  out.  But  this  expenditure  is  limited  to  ordinary 
repairs  and  other  expenses,  incident  to  the  business  of  the  com- 
pany. The  directors  could  give  no  lien,  to  the  prejudice  of 
the  plaintiff,  beyond  this.  The  work  was  subject  to  casualties 
like  other  and  similar  works,  but  no  provision  was  made  for 
extraordinary  expenditures.  When  these  became  necessarji 
as  under  the  circumstances  stated  in  the  answer,  the  directors 
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ehould  meet  them,  if  possible,  by  the  use  of  other  means  than 
thoee  which  were  mortgaged  to  the  plaintiff.  They  had  lands, 
debts  due  for  stodc  and  otherwise,  and  they  had  power  to 
increase  the  stock  of  the  company.  If  these  should  not  be 
available,  after  a  foil  trial,  and  a  pledge  of  the  receipts  for 
-tolls  and  water  rents  was  the  only  misans  to  raise  the  money 
to  make  Hie  repairs,  within  the  power  of  the  directors,  it  was 
a  subject  rather  of  compromise  between  them  and  the  com- 
plainant, than  of  legal  discretion  on  their  part.  The  li^n  may 
have  been  given  to  the  complainant  injndiciottsly,  but  it  was 
givoi  nnder  an  emeargency  as  strong,  and  indeed  stronger, 
tiian  that  wMch  now  eodsts.  The  means  afforded  by  the  plain- 
tiff enabled  the  company  to  accomplish  the  enterprise.  The 
Hen  given  to  him  induced  him  to  part  witii  his  money,  and  no 
change  of  circnmstances  in  the  a&irs  of  the  company  can 
anthorixe  a  postponanent  of  the  lien. 

The  interest  of  tiie  parties  in  this  case  is  identical.  Unless 
the  canal  can  be  repaired,  the  expenditores  of  the  company 
will  be  lost,  and  tiie  work  in  a  short  time  become  of  littie  or 
no  vahib.  And  in  this  event  the  claim  of  the  j^intiff  mnst 
fill!  and  become  as  worthless  as  the  stock  of  the  company.  It 
would  seem,  therefore,  in  reason  and  policy,  that  the  fatore 
noeipts  of  the  company  sboidd  be  used  to  make  the  repahs 
now  being  made,  so  far  as  may  be  done  with  a  proper  regard 
to  the  intetest  of  the  plaintiff.  And  he  voluntarily  proposes 
to  postpone  his  lien  for  ninety  days,  provided  the  receipts  of 
toBs  and  water  rents,  during  the  ninety  days,  shall  be  applied 
to  like  cotnpletion  of  tiie  repairs.  And  after  the  expiration  of 
the  ninety  days,  he  consents  to  receive  one-lburth  of  the 
receipts  for  toll  and  water  rents. 

Beyond  tbe  ordinary  repairs  of  the  canal  and  the  expenses 
of  the  company,  it  can  create  no  demand  which  shall  directiy 
or  indirectly  postpone  the  lien  of  the  complainant.  The  faith 
of  the  company  is  not  only  pledged  for  the  priority  of  his 
lien^  but  its  entire  property,  and  especially  the  receipts  for 
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toUfl  and  water  rents.  The  tolls  and  water  rents  ace  not  only 
pledged  equitably,  but  they  are  set  apart  as  the  means  of  pay- 
ment. This  being  Hie  contract,  the  oompany  can  not  change 
it,  nor  can  the  court  do  so.  Oourts  of  equity  do  not  make 
contracts,  but  enforce  them.  As  the  oomidainant,  howerar, 
has  consented  to  the  postponement  <tf  his  lien,  as  aboTe  sta- 
led, that  all  the  means  of  the  company  may  besppKed  to  the 
repairs  now  b^ng  made,  aU  difflkmlty  on  this  point  is  obriated. 

The  sale  of  the  lands  of  the  oompany  for  its  stock,  lessens 
so  much  of  the  prc^rty  mortgaged  to  the  plaintiff;  the  lien 
extended  equally  to  the  stock  and  the  land,  though  the  atock 
was  held  by  individuals;  the  exchange  of  the  land,  therefore, 
&r  stock,  did  not  add  to  the  amount  of  stock,  but  reduced  the 
subject  of  the  lien  to  the  amount  of  land  sold.  This  the  plain- 
tiff may  object  to,  as  it  lessens  his  security. 

The  promissory  notes  of  small  denominations,  printed  on 
bank  paper,  and  containing  a  promise  to  pay,  witii  interest, 
a  certain  sum,  and  receivable  for  tolls  and  water  rents,  signed 
by  the  president  and  secretary  of  the  company,  being  evi- 
dently intended  for  circulation,  are  clearly  within  the  act  of 
Indiana  of  the  20th  Januaiy,  1841. 

Upon  the  whole,  I  think  the  complainant  is  entitled  to  the 
prayer  of  his  l»ll,  to  enjoin  the  corporation  from  issuing  notea 
of  the  denomination  above  stated,  and  from  receiving  such 
notes  abready  issued  in  payment  of  tolls,  water  rents,  or  other 
dues;  also  from  selling  any  of  the  real  estate  now  hdd  by  the 
corporation  for  its  stock.  And  after  the  canal  from  Cambridge 
to  the  Ohio  river  shall  have  been  in  operation  from  this  time, 
three  months,  the  receipts  having  been  &ithftdly  applied  to 
the  completion  of  the  necessary  repairs,  the  company  is 
required  to  set  apart  one-fourth  of  the  receipts  for  ^e  pay- 
ment of  the  plaintiff's  demand ;  and  that  the  same  shall  be 
paid  to  the  plaintiff,  or  deposited  in  the  La&yette  Bank  oi 
Oincinnati,  subject  to  the  order  of  the  court. 

And  it  is  further  ordered,  that  the  corporation  shall,  bj  its 
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proper  cffioer  or  offioets,  make  a  report  to  Uie  next  drctdt 
court  of  the  tJnited  States,  to  be  held  in  tlie  State  of  Indiana, 
slating  the  reeeiptB  and  expenditares  of  the  company  ttom 
the  time  this  injunction  is  allowed  np  to  fliat  tenn,  and  that 
another  report  of  the  same  character  be  made  at  the  sticceed- 
ing  torn  cf  said  conrt,  If  the  plaintiff's  demand  shall  not  be 
dischai^  before  that  time. 

A  receiver  will  now  be  appointed.  And  I  take  occasion 
here  to  remark,  that  I  liave  no  doubt  the  company  has  acted, 
under  the  exigencies  in  which  it  was  placed,  with  a  sincere 
desire  to  advance  the  general  interests  of  the  association  and 
the  pablic. 


t*^ 


Catldi  v^  TJkdsbhiix. 


Tdnmka  a  ^m^Btaeopf  evidMMe,llw  ivitneMmDst  sttiti  Hurt  hi  4olttptt«d  ih« 
copjr  wiib  tilt  crigfoaL 

A  imvoKata  aels  as  a  clerk  in  certi^ring  his  prooeediogs,  and  tm  he  aleo  acts  in 
theeapaetty  o^  judge,  he  must  certify  as  to  the  antbenticatlon  under  the  act  of 


Mr.  O'jBTdal  for  T^lainm. 
Mr.  Yandees  for  defendant. 

OFDnON  07  THS  OOUBT. 

This  case  is  bronght  before  tha  court,  by  consent  of  the 
parties,  to  submit  certain  questions  on  the  admissibility  of 
evidence. 

Charlton  Feitis  being  sworn,  says,  that  the  annexed  eshibit 
A.  contains  the  letters  testamentary,  the  copy  of  the  will,  the 
certificate  of  the  surrogate  and  tiie  prooft  thereon,  and  a 
certified  copy  of  the  oath  taken  by  the  witness  upon  taking 
out  said  letters  testamentary.  Witness  states  that  he  has 
acted  as  such  executor  ever  since  he  was  so  qualified,  and 
still  continueB  to  act. 
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This,  it  was  contended,,  proved  the  will  and  other  papers  as 
sworn  copies.  But  the  witness  does  not  swear  that  he  com- 
pared the  copies  with  the  record ;  and,  therefore,  thej  can  not 
he  received  as  sworn  copies. 

The  snrrogafce  before  whom  the  will  was  proyed,  and  who 
granted  the  letters  testamentary,  certified  nnder  his  official 
seal,  to  a  copy  of  the  will,  letters,  etc.,  and  proof  of  the  will. 
But  there  was  no  certificate  of  the  presiding  judge,  that  the 
attestation  was  in  due  form,  and  for  this  defect  the  copies  are 
objected  to.  The  surrogate  acts  as  his  own  clerk,  and  certi- 
fles  under  his  seal,  but  he  also  acts  in  the  capacity  of  judge, 
and,  consequently,  had  a  right  to  certify.  He  keeps  a  record, 
and  the  court  hdd  that  copies  must  be  authenticated  in  the 
form  required,  to  make  them  evidence. 

The  act  of  Oongress  of  1790  provides,  "  that  the  records 
and  judicial  proceedings  of  one  State  shall  be  proved  or 
admitted  in  any  other  court  within  the  United  States,  by  the 
attestation  of  die  clerk  and  the  seal  of  the  court  annexed,  if 
there  be  a  seal,  together  with  the  certificate  of  the  judge, 
chief  justice  or  presiding  magistrate,  as  the  case  may  be,  that 
the  said  attestation  is  in  due  form." 

The  papers  ofiered,  not  having  the  required  authentication, 
can  not  be  admitted  in  evidence. 


BOOKHILL  V.  HaKKA,  LATE  MabSHAL. 

The  plaintiflf  is  not  bound  to  giro  oyor  of  an  instroment,  of  which  he  is  not  ib 
poeeeniott;  and  whidi  Is  as  aooeuible  to  tl»dofend«nt  as  to  the  plaintiff 

Mr.  Morrison  for  plaintifiT. 
Mr.  &nith  for  defendant. 

OPINION  OF  THE   OOUST. 

Thb  defendant  prayed  oyer  of  the  bond,  etc.     But  the 
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court  held  that  as  the  plaintiff  was  not  in  possession  of  the 
instroment,  oyer  eonld  not  be  demanded.  3  Dall.  382.  The 
action  is  not  on  the  bond.  No  profert  is  made  of  it.  It  is 
on  file  in  the  clerk's  office  and  recorded  by  him,  and  equally 
acoeBsible  by  both  parties.  The  court,  therefore,  held  that 
the  plaintiff  was  not  bound  to  give  oyer. 


Pbigb  ahd  Pbiob  v.  Tbal. 

Wbnre  a  note  Is  given  in  Indiana  payable  in  New  York,  with  interest  and  tbe 
itte  of  ezchangB,  the  late  of  exchange  will  be,  the  time  the  note  becomes  doe. 

Hr.  Tandees  for  plaintiff. 

onxxoH  or  ihb  ooubt. 

This  action  was  brought  on  a  promissoiy  note,  payable  in 
New  York,  wilh  interest  and  the  rate  of  earohange.  I^ie  court 
directed  the  jury  to  calculate  the  exchange  on  the  amount  due 
on  the  note,  at  matnrily,  and  not  the  exchange  as  it  might 
be  at  the  trial. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 
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GncB  V.  Obsgo  &  Wald. 

A  caae  removed  from  a  State  court,  to  the  Circait  Court  of  the  United  8tat6a, 
etanda,  in  the  latter,  aa  it  did  at  the  time  of  tlie  removal  in  the  former. 

If  an  amendatoiy  anewer  repeat  what  waa  laid  in  the  answer  filed  before,  with* 
out  varying  tlie  defense,  it  may  be  ooosidBred  as  impartiDent,  and  will  be  referred 
to  a  master,  etc. 

Mr.  £tUtef;fidd  for  plaintiffl 
Mr.  OMck&rinff  for  defendant. 

OPINION   OF  THB  0017BT. 

This  case  was  brought  here  from  the  circnit  oonrt  of  the 
State,  and  it  is  now  before  the  court  on  exoeptions  to  the 
answer.  Leave  was  given  at  the  last  t^m  to  amend  the 
answer. 

The  connsel  for  the  defendant  contends  that  nothing  is 
brought  from  the  State  court  into  this  conrt,  under  the  act 
of  Congress,  but  the  process.  The  case,  when  removed  from 
the  State  court  to  the  Circuit  Court  of  the  United  States, 
stands  in  the  latter  court  as  it  stood  in  the  former,  before  the 
removal. 

The  objection  to  the  answer  to  the  amended  bill  is,  that  it 
repeats  what  was  said  in  the  answer  previously  filed. 

In  Story's  Ch.  PI.,  sec.  868,  it  is  said,  that  an  answer  to  an 
amended  bill  is  considered  a  part  of  the  answer  to  the  original 
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bill.  Therefore,  if  a  defendant,  in  a  fiirUier  answer,  or  in  an 
answer  to  an  amended  bill,  repeats  any  thing  contained  in  a 
former  answer,  die  repetition,  nnless  it  varies  the  defense,  in 
point  of  snhstanoe,  or  is  otherwise  necessary  or  expedient, 
will  be  considered  as  impertinent;  and  on  reference  to  a 
master,  sndbi  parts  will  be  stmck  out. 

In  sec.  876  the  antiior  says,  ^^It  may  well  be  suggested 
whether  the  plaintiff  has  a  right  to  dispense  wifii  the  oath, 
and  yet  to  mAe  tiie  answer  evidence  in  his  own  &Yor  as  to 
all  the  fiicts  which  it  admits,  and  ezclndeit  as  evidence  as  to 
all  the  fibcts  which  it  denies.  It  wonld  seem  that  tiie  whole 
answer  should  be  taken  together,  at  least  so  ftar  as  one  part 
may  be  e3cplanatory  of  another,  or  have  a  direct  bearing 
upon  it. 

The  court  referred  the  answer  back  to  the  master,  to  state 
what  part  of  the  former  answer,  if  any,  is  a  ftdl  answer  to 
the  intern^atoiies  in  the  amended  bill. 


Wk.  R.  Voce  v.  G.  Lawrence. 

A  jiid|[s  of  aconrt,  haTinga  right  to  administer  oaths,  may  administer  them  in 
way  county  in  the  State. 

He  certifies  that  a  deposition  was  taken  before  him,  etc.  Now  a  deposition  is 
not  property  so  called,  which  is  not  signed  by  tiie  deponent  The  signatore  being 
ob4i0  deposition,  it  was  not  essential  that  the  judge  should  certify  the  fact  mora 
peitodaiiy  as  to  the  signature,  than  that  the  deposition  was  taken  before  him,  and 
%iitts&biy  him* 

A  matake  in  ^  name  of  the  plaintiff  or  deieDdant,  aforesaid,  refoiring  to  him 
as  plaSntiff  or  defondant,  the  name  being  truly  stated  in  the  Utle,  is  no  ground  ibr 
r^iectiDg^  deposition. 

niedistanee,  as  proyed,  is  more  than  one  hundred  miles  from  the  place  of  taking 
tbo  depoBtioD,  to  the  place  of  tiiaL 

Messrs.  Zdneoln  and  Ooodrioh  for  plaintiff. 
Hesars.  BtOUiiM  and  OoUinB  for  defendant 
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OFINIOK  OF  THB  OOUBT. 

UiiBEB  the  role  of  oonrt,  certain  objectiooB  are  made  to  the 
mode  of  taking  and  certifying  depoBitionB,  before  the  juy 
are  sworn. 

Ist  objection.  ^^  Because  John  L.  SteTens,  a  judge  of  the 
eonniy  of  Orange,  took  the  depositions  in  Palermo,  in  the 
connty  of  Oswego." 

This  &ct  is  proved  by  affidavit.  The  act  of  Congress  pro- 
vides that  ^^  depositicffis  may  be  taken  before  any  chancellon 
justice,  or  judge  of  a  supreme  or  superior  court,  mayor  or 
chief  magistrate  of  a  d^,  or  ju^ge  of  any  county  court  of 
common  pleas,  or  of  any  of  the  United  States." 

2.  Because  the  officer  taking  said  depositions  does  not 
certify  the  distance  that  plaintiff  resided,  £tom  the  place 
where  the  deposition  was  taken. 

3.  Because  in  the  deposition  the  cause  is  stated  by  a  wrong 
title. 

4.  Because  the  distance  is  not  stated  to  the  residence  of 
the  defendant  and  his  attorney,  from  the  place  where  the 
deposition  was  taken. 

5.  Because  the  deposition  of  Jennings,  the  officer,  does 
not  certify  that  the  witness  signed  it. 

6.  The  same  objection  is  made  to  the  deposition  of  Wm. 
B.  Burt. 

In  regard  to  tiie  first  objection,  as  to  the  residence  of  Judge 
Stevens  being  in  a  difierent  county  from  that  in  which  the 
deposition  was  taken,  it  does  not  show  that  he  had  not  power 
to  take  it.  He  was  judge  of  a  county,  and,  as  such,  had 
power  to  administer  oaths,  any  where  vdthin  the  State, 
although  his  judicial  functions  may  have  been  limited  to 
the  county  of  Orange.  He  is  a  judge  within  the  act  of  Oon* 
gross,  as  authorized  to  take  the  deposition. 

The  distance  that  plaintiff  and  also  his  attorney  resided 
from  the  place  of  taking  the  deposition  was  such,  as  proved. 
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as  to  fluperoede  the  neoesaily  of  giving  personal  notice  of 
taking  tjie  deposition,  nnder  the  act  of  Oongress.  And  this 
disposes  of  the  second  and  fourth  objections. 

The  third  objection  is,  that  the  name  of  the  plaintiff  was 
enoneonsly  stated,  in  the  deposition.  The  word  Anderson 
was  nsed  instead  of  Yoroe  in  the  body  of  the  deposition,  but 
this  caused  no  uncertainty,  as  reference  is  made  to  the  plain- 
tiff—his name  being  correctly  stated  in  the  title  of  the  case* 
^'  Anderson,  the  aboye  plaintiff,"  could  not  mislead  any  one. 

In  the  fifth  objection  it  is  urged  that  the  ofiScer  does  not 
cedafy  that  the  witness  signed  the  deposition.  And  the  same 
is  stated  in  the  sixth  objection. 

The  judge  certifies  that  the  preceding  deposition  was 
reduced  to  writing  by  him  and  that  he  was  not  counsel  or 
attorney  for  either  of  the  parties  to  the  said  suit,  and  that  he 
was  not  interested  in  the  event  thereof. 

The  case  in  1  Peters,  855,  is  relied  on  by  the  defendant. 
The  certificate  iu  that  case  stated  'Hhat  the  witness,  being 
cautioned  and  sworn  to  testify  the  whole  truth,  did  subscribe 
the  foregoing  and  annexed  deposition,  after  the  same  was 
reduced  to  writing  by  him  in  his  own  proper  hand,"  was 
rejected,  because  it  was  not  testified  or  proved  that  the  depo- 
nent wrote  the  deposition  in  presence  of  the  justice. 

The  feet  of  writing  the  deposition,  in  the  above  case,  it 
seems,  was  not  proved.  Great  strictness  in  the  proceeding 
under  the  act  of  Congress,  is  required.  Indeed,  some  of  the 
({ases  have  been  carried  so  far  as  to  be  rejected  by  the  common 
sense  of  every  reader.  Still,  as  the  procedure  is  an  ex  parte 
one,  the  act  should  be  strictly  construed. 

Within  the  meaning  of  the  act  there  can  be  no  deposition 
which  is  not  signed  by  the  witness ;  and  the  officer  in  the  above 
case  certifies  that  the  deposition  was  reduced  to  writing  by 
him.  The  whole,  then,  was  done  in  his  presence,  and  the 
signature  of  the  witness  is  on  the  deposition.  Now,  unless  we 
presume  against  the  integrity  of  the  officer,  the  witness  signed 
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the  deposition.  It  was  his  Bignatue  that  made  it  a  deposUioD. 
Without  it,  it  was  not  a  dqpoeition.  And  the  officer  eertifies 
the  deposition  was  taken  befine  him. 

The  objection  is  oveiTDled. 

There  is  another  objection,  because,  the  order  to  tafcetiie 
deposition  of  Lucy  Owen,  required  it  to  be  taken  on  the  ISA 
of  June,  and  the  oath  of  the  defendant  was  not  administered 
until  the  17th  of  the  same  month.  This  does  not  affect  the 
taking  of  the  deposition. 

Objections  ovenmled. 


Surra,  MuBPHT  &  Oo.  v  Johh  Habtwbix. 

A  judgment  will  not  be  aet  aaide  on  motion,  if  entared  onder  a.  powser  of  attoroey, 
before  the  obligation  becomes  dae. 

Messrs.  Thompson  and  Lincoln  for  plaintiff. 
Mr.  Warren  for  defendant. 

OPINION  OF  THE  COUBT. 

On  the  11th  November,  1846,  John  Hartwell  executed  a 
bond  to  the  plaintiffi,  in  the  penalty  of  eight  thousand  dollars, 
conditioned  for  the  payment  of  four  thousand  in  one  year 
year  &om  the  date.  On  the  same  day,  a  power  of  attorney 
was  executed  by  Hartwell  to  Sibley,  or  any  other  attorney  i^ 
law,  authorizing  him  to  appear  in  any  suit  brought  or  to  be 
brought  against  said  Hartwell,  at  the  suit  of  the  plaintifb, 
on  said  obligation,  as  of  any  term  or  time,  past,  present,  or 
any  other  subsequent  term  or  time,  there  or  elsewhere  to  be 
held,  and  confess  judgment  thereupon  against  me,  the  said 
Hartwell,  for  the  sum  of  eight  thousand  dollars,  etc.  In 
December,  1846,  by  virtue  of  the  above  warrant,  a  judgment 
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was  oonfeBsed  by  K  A.  Thompson,  an  atton&ej  at  law  in  this 
conit,  for  eight  flLonsand  dollars ;  and  a  Temitfiiwifr  at  the 
same  time  was  entered  for  npwrads  of  fire  thousand  dollars, 
so  as  to  rednoe  the  judgment  to  the  smn  doe.  And  a  motion 
ia  now  made  to  set  aside  the  judgment,  on  the  ground  that  it 
was  entered  on  the  bond  before  it  was  due. 

AiSdaTitB  were  read,  showing  the  transactions  between  the 
plaintiffs  and  defendant,  and  the  amount  due. 

The  court  set  aside  the  judgment,  on  the  ground  that  there 
WM  no  appearance,  and  the  judgment  was  entered  prema- 
tordj.  There  was  no  appearance  by  the  defendant.  The 
bond  was  a  part  of  the  power  of  attorney.  From  the  &cts, 
the  court  have  no  doubt  that  the  attorney  acted  in  good  fidth. 


Unttbd  States  v.  Heibs  of  Dunoak. 

Where  there  are  two  tieiiB  on  the  same  land,  one  beiDg  paramount  to  the  other, 
wlddi  also  conrers  other  lands  in  the  State,  the  court  will  order  the  lands  to  be  sold* 
reserring  the  application  of  the  proceeds  for  the  order  of  the  court. 

Mr.  Buiterfidd  for  plaintiff. 
Mr.  McCltire  for  defendant. 

OPINION  OF  THE  OOUKT. 

JuDQMBirrB  were  obtained  in  this  court  in  1841,  which  are  a 
lien  on  the  lands  of  the  ancestor  of  the  defendants,  through- 
out the  State.  In  1846,  there  was  a  decree  against  the  same, 
in  &Yor  of  the  plaintrSs,  for  forty-nine  thousand  dollars. 

Certain  judgments  have  been  subsequently  entered  against 

the  same  person,  in  Morgan  coxmty  State  court,  for  about  six 

hundred  dollars,  which  create  a  lien  upon  the  lands  in  that 

county.    Executions  have  been  issued  on  the  judgments  of 

the  United  States,  and  a  motion  is  now  made  to  direct  the 
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other  lands  of  Duncan's  heirs  in  the  State,  to  be  sold,  in 
aatifl&ction  of  the  judgments  and  decrees  aboTe  stated.  1 
Ytige  Bep.  185 ;  19  John.  Sep.  498 ;  Peters'  Stat.  1  vol.  615. 
The  court  order,  that  should  the  land  in  Morgan  oountjr 
sell  for  more  than  the  amount  of  the  judgments  of  the  United 
States,  entered  in  1841,  the  solicitor  or  agent  of  the  United 
States,  shall  retain  in  his  o^nn  hands  such  surplus,  subject  to 
the  order  of  this  court.  Or,  should  such  lands  sell  for  less 
than  the  balance  of  said  judgments,  and  the  other  lands  sub- 
ject to  the  decree  shall  sell  for  more  money  than  the  amount 
of  such  decree,  the  surplus  shall  be  held  by  the  solicitor  aj^d 
agent  of  the  United  States,  subject  to  the  disposition  of  the 
court. 


Obbog  and  Wald  v.  6isb. 

Motion  by  plmijiti&*  counsel  to  incieaae  the  damages  laid  in  the  dedaiation. 
Mat  p.  L  1&3. 

OPnaON  OF  THE  GOtTBT. 

Ukdeb  the  act  of  Congress,  as  well  as  in  pursuance  of  the 
State  practice,  this  court  has  always  exercised  a  Kberal  dis- 
cretion in  giving  leave  to  amend  the  pleadings.  This  power 
of  the  court  is  not  limited,  as  by  the  common  law,  to  permit 
amendments  only  where  there  was  something  in  the  proceed- 
ings to  amend  by.    The  motion  is  granted. 


Lafayette  Baistk  v.  State  Bake  of  Illinois. 

A  cashier  of  a  baak  which,  by  its  charter,  is  authorised  to  deal  in  bilk  «f 
exchange,  may  assign  or  accept  such  bills  as  the  agent  of  the  bank. 
This  is  the  general  custom  of  banks. 

Where  abank  agrees  to  pay  the  face  of  its  bills,  there  can  be  no  usury- 
To  eonstitate  usury  there  must  be  a  ooirupt  loan  of  money. 
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A  Iwmk  wwdd  deitray  if  qadit  by  piiTrJiamng  iti  owb  Ittk  M  >  dtuwrtl,;         i 

'   Messrs.  Zogatiy  Wtltiams  and  Lincoln  for  plaintift . 
Mr.  jBMSfod  fbf  defendant. 

k. 

Ihn  adion  was  brought  to  recover  certain  bills  of  exchan^ 
tndarsed  to  the  plaintiff  by  J*.  H.  Lee,  the  cashier  of  the 
fitete  fisnk  of  HUnois.  The  first  bill  was  drawn  by  Beynoldi 
\oA  Soaminger,  fer  three  thousand  dollars,  payable  foxsf 
months  after  date,  in  fitvor  of  J.  A.  Lee,  cashier,  dated 
IfavemW  ITtli,  1841.  'Rte  second  was  for  two  thonsand 
doQars,  and  Hie  third  and  fonrth  were  each  for  three  thonsand 
doBaia.  - 

These  bills  were  assigned  to  the  Laihyette  Bank,  for  the 
payment  of  a  balance  due  to  Aat  bank  by  the  def^dant, 
indoding  a  certain  amonnt  of  bills  which  were  handed  oyer 
to  Hie  carider,  at  the  time  of  the  indorsement.  Th^  bills 
irere  fbrwarded,  at  ftrst,  to  the  Lafayette  Bank  for  collection.' 
hat  they  were  indorsed  fbr  valne  recelred  befbre  dne. 

At  matority  the  bills  were  not  paid,  and  there  was  proof  of 
demand,  protest  and  notice.  Hr.  Bidgeley,  being  sworn  id 
a  witness,  stated  that  at  the  time  of  the  transaction,  the  bilU 
of  the  State  Bank  were  greatly  depreciated,  and  were  not 
worth  more  than  fifty  cents  in  the  dollar.  \\ 

The  first  gromid  ^  defbnse  assnmed  is,  tiiat  the  cashier  of 
fte  fState  Bank  had  no  power  to  indorse  tiie  Mils  to  the  plain- 
^SSL  That  he  was  a  mere  agent,  and  as  such,  conld  not  mak^ 
a  transfer  of  the  property  in  the  notes.  14  Mass.  Bep.  180 f 
11  lb.  9T ;  Ohitk.  on  BiUs,  199.  ; ! 

It  is  afhnitted,  that  a  mere  agent  can  not  transfer  a  note  to 
a  person  who  has  notice  of  his  agency.  But  ereej  bank, 
authorized  to  deal  in  bills  of  exchange,  and  there  are  few  yM 
are  not  so  anfhorlsed,  the  cashier  receives  such  biUs,  an^^ 
Mgotiatea  then.  This  is  in  the  scope  of  his  agency,'  and  i(! 
15 
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10  Banctioiied  bj  immrBil  i]8ag&-*H>r  »  usage  that  has  t€I7 
few,  if  Mjy  exceptions. 

The  trade  in  bills  of  exchange,  is  the  most  profitable  bvsi* 
ness  of  a  bank,  and  snch  bills,  if  payable  to  the  bank  at  New 
York,  are  indorsed  by  the  cashier,  whether  forwarded  for  oA- 
kction  or  negotiated.  These  is  no  ottier  oflSeer  of  the  bank 
t9  whom  this  dnty  belongs.  .  And  the  usage  is  soflSdenk  to 
liold  the  bank  responsible  for  the  acts  of  its  cashier^  He  is 
tile  ofiSicer  who  has  the  care  of  the  funds  of  the  bank,  and 
whose  acts  in  the  performance  of  his  duty,  is  binding  upou 
ttiebank. 

But  tiis  contended,  the  lo&yette  Bank  had  no  power  to  }mj 
hills  of  exchange.  In  the  charter  of  that  bmk,  there  is 
power  given  to  buy  bills  of  exchange  upon  banking  princi* 
pies,  K  the  bank  has  the  power,  it  is  answered,  it  can  not 
collect  depreciated  funds  with  which  to  purdbiase  bills*  Potier 
says,  money  must  be  paid  for  them.  Stoiy  on  Bills,  43. 
Depreciated  as  the  notes  of  the  State  Bank  may  haye  been^ 
they  were  at  least  as  good  as  the  bills  under  consideration, 
But  this,  it  is  admitted,  does  not  test  the  principle.  The 
State  Bank  was,  no  doubt,  desirous  of  sustaining  its  credit, 
ai|d  especially  with  banks  whose  confidence  would  be  of  great 
yalue  to  it. 

It  would  be  a  most  singular  principle  on  which  a  bank 
could  evade  its  obligations,  by  depreciating  its  own  notes* 
The  La&yette  Bank,  by  the  confidence  it  reposed  in  the  State 
Bank,  received  its  bills  and  its  drafts,  which  greatly  conduced 
to  sustain  its  credit;  and  the  bank  acknowledging  its  obliga- 
tions, received  bills,  and  paid  its  indebtments  on  other 
grounds,  by  a  transfer  of  these  bills.  Is  it  for  a  bank  to  say 
it  will  not  pay  the  face  of  its  bills  in  circulation ;  but  will 
pay  nothing  more  than  the  specie  value  of  its  bills  in  the 
nuurkett  This  would  afibrd  a  strong  inducement  to  every 
tank,  to  disoredit  its  own  bills,  that  it  might  speculate  (m  th^ 
loss  of  the  bill  holders. 
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Bat  a  growid  Btill  more  untenable  tium  iMa^  if  iMsib^  is 
afisnmad^  and  thai  k,  lihat  iiie  La%«lte  Bank  haa,  in  thia 
tamaaelioii,  oomtnitled  asniy. 

Is  BiM  a  loan,  a  ooinipt  l<Nia,  Qsstii^ial  to  naiu^  f  Thebilla 
iPBie  indonad  for  the  paymant  of  a  debt.  Now  aftppoae  the 
biUa  had  been  pmpchaaed  for  one  third  of  the  amount  catted 
tor  on  their  fiKse,  wonld  thit  be  usuyt  Oertinnly  it  wonld 
not,  if  it  iraa  a  porchase.  When  any  snbteftft^  is  resorted 
to,  a  pnichaae  or  anything  dee,  as  a  oover  to  nsniy,  it  is 
^m1^  that  Ae  derioe  does  not  exempt  the  act  from  nsniy. 

But,  in  this  tinnsaotkm,  there  is  no  pretense  that  there  was 
aay  aohteifiige  or  devioe,  to  make  the  thing  appear  in  any 
other  character  than  that  which  belonged  to  it.  It  was  ad 
open  and  a  fiihr  ttranlMetion*  An  eaehange  of  indebbnents, 
by  balancing  the  one  against  the  other.  It  has  no  analogy 
to  the  case  of  Owens  referred  to,  imported  in  2  Peteirs,  597. 

The  jmy  wodb  directed  to  find  the  amount  of  the  biUs  and 
intekest  for  the  plaintiff^  which  they  aocordingly  did. 


Joshua  J,  Mooan  v.  BaowK  to  al. 

Id  aeUii«  laadi  bt  Ui^t,  the  reqaiMm^nt  of  tbflslfttutemtsibe  comflied  with. 

And  this  especially  afipliee  to  the  giving  of  notice  of  sale. 

A  deed  for  Itnds  sold  for  taxes,  which,  upon  its  &ce,  shows  diat  legal  notioe  of 
a»  tale  was  HOC  ^en,  is  void. 

Sacii  a  deed  can  net  srail  a  peiaon  who  eats  op  a  defowa  vader  die  statute  of 
Bmitatioiis. 

Meesrs.  WUUams  and  ^t^^^d?;/!^  for  plaintiffs. 
KeesiB.  Loga/n  and  Lincoln  for  defendant. 

OPINION  OF  IHB  OOUBT. 

Tms  is  an  ejecfanent  for  the  soath  half  <rf  iMtion  85^  towa 
19,  range  1,  in  Warren  connty)  of  Ifcis  State. 


ill  V    I^IINCK. 

Patent  to  AxBoilDaTeBport  fiM?  the  UomL  Deed  from  Mm 
to  Dewy.  Thkdeed  mm  objeoted  tx>^  bectaBe  fiie  aobiovi*^ 
edgment  ifl  defectiye.  The  penpn  taking  tibe  e<3k»>wMe- 
BiMl;  does  not  oertif|r  that  the  penou  unking  it  wna  kaemi 
tDkim.  Beviied  StAt  m  d6,piigel06,it]tfpfevidellkit 
a  deed  ftor  land  in  Illinois,  execiited  in  any  other  £tate,  ^^i» 
confbmiity  wtth  iiie  laws  of  sneh  Btate/'  shall  be  good  te 
son^ey  real  eptate  in  Slinoie.  The  deed  objected  tD  waaex^- 
eated  in  Yeimont,  and  the  lav  of  tihat  State,  it  is  believed, 
does  notie^niie,  at  im  New  York,  and  in  sooae  other  States^ 
ttie  penoa  taking  the  aoknowledgment  ta  certaff  tint  the  one 
wlio  makes  it  is  known  tb  him*  Dewy  conveyed  to  Oole,  and 
he  to  the  plaintiff. 

.  The  defendants  admit  themselim  to  be  in  possession,  and 
4key  set  n]^  in  deliniBe  a  sale  of  tiie  piemkies  finr  the  taaDss  of 
18^1  aad  1822,  on  4he  801  December,  18S8.  The  aet  <tf  the 
State  rsqnii^  the  taxes  to  be  paid  on  or  before  tiie  Ist  of 
October,  ananslly,  and  if  not  so  paid,  the  anditor  is  required 
to  have  the  lands  published  three  weeks,  the  last  publication 
to  be  sixty  days  before  the  sale.  The  act  of  1885  limits  a 
suit  to  seven  years  after  adverse  possession. 

It  is  not  denied,  .bat  admitted,  that  the  land  was  sold  tar 
taxes  before  the  expiration  of  the  time  required  by  the  law, 
before  it  should  be  sold,  and  the  question  arises,  whether 
under  such  a  title,  the  occupant  can  set  up  the  statute  of 
limitations.  It  must  be  admitted,  that  to  entide  an  oocnpant 
to  plead  tiie  statute,  he  lieed  not  have  an  effective  deed.  This 
would  dispense  with  the  statute,  for  it  is  only  beneficial  to 
the  tenant  when  bis  title  is  not  paramount  to  that  of  the 
plaintiff.  But  hexe  the  question  is,  whether  a  deed  void 
upon  its  face,  can  enable  an  individual  to  avail  himself  of  the 
statute. 

A  strict  construction  has  uniformly  been  given  to  tax  titles, 
it  is'neteMtfy  Aat,  at  least  the  requisites  of  the  kw,  through 
which  an  individtuflos  ^ttvested  of  his  tittle,  should  be8idi>»- 
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«feaiittdl7  cojnplied  with.  We  see  the  neceasily  of  tius  nlle, 
in  the  case  imder  oonrnderttioa.  Three  hindred  ud  twmtj 
acaree  of  land  haye  beea  sold  for  less  than  tweaty  dollars.  If 
0iieh  aacrifices  can  be  made,  ivhere  there  is  a  depmiare  from 
tii6  reqriireinenta  of  the  Iaw^  there  is  no  safety  to  the  ownetB 
of  real  estate  in  OliBois,  espeeiaUy  if  they  be  nott*rerfdait8. 

But  this  role  shoidd  not  be«o  technleat  as  to  render  a  sale 
finr  taxes  of  no  yalne.  It  is  the  doty  of  the  laad  holder,  real- 
dent  or  non-resident,  to  contribute  his  proportion  to  the  refve- 
nnes  of  the  State,  by  which  public  improvements  are  made, 
and  the  value  of  the  property  of  the  people  is  greatly 
enhanced.  And  every  non-resident  who  fails  to  pay  his 
taxes  should  be  made  to  suffer  for  a  disregard  of  his  own 
interest,  as  well  as  the  intra^est  of  the  State.  Bat  there  is 
often  difficnlly  in  procuring  &ithM  agents.  If  sales  for  taxes 
were  made  with  more  care,  and  a  stricter  observance  of  the 
law,  it  would  give  a  higher  vake  to  tbote  sales,  and  t^er 
sacrifices  would  be  made. 

We  sappose  that  the  deed  before  as  is  void  upon  its  fiu^e. 
The  law  requires  a  notice  to  be  given,  before  the  sale,  whidi 
the  &ce  of  this  deed  shows  has  not  been  given ;  it  is  tbeye- 
tare  void,  aad  can  aficrd  no  protection,  under  the  act  of  limi- 
tations. Yerdkt  for  plaintiff.  On  suggestion  of  the  counsel, 
the  above  question  was  certified  to  the  Supreme  Court,  as  to 
the  validity  of  the  deed. 


Eusaanys  Mavhew  p.  Samubl  H.  Davis. 

Under  the  revenue  law  of  Ulinoifl,  passed  February  26, 1839,  (the  dteoki  court 
•ellBgitaeaaitof  Umited  and  special  jurisdictloo,)  it  to  moawaiy  to  aiiiwr  that 
mttjfthuig  was  done,  and  how  done,  that  ito  raqpiied  hy  law  tobe  done,  to  five  U 
juiiadietion. 

A  collector  of  taxes  must  make  a  demamd  for  taxes  upon  the  owner  of  land,  befiM 
a  judgment  can  properly  be  rendered  against  it 
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This  was  an  action  of  ejectment.  The  defendant  pleaded 
It  apecial  plea,  setting  np  a  tax  title,  aoqnired  since  the  com- 
mencement of  the  action ;  in  which  plea  he  set  ont  folly  the 
Teoord  of  the  judgment  of  the  Peoria  ciicnit  court  against 
the  land ;  the  collector's  report,  on  which  judgment  was  ren- 
dered, togeiiier  with  notice  and  certificate  of  the  publication 
thereof;  the  process  or  precept  under  which  the  land  was  sold 
by  sheriff,  and  his  deed  from  the  sheriff  to  the  land  in  con- 
troTersy. 

The  collector's  report  was  in  the  following  form: 


Patentees. 

Description. 

No.  of  acres. 

Valuation.           Taxes. 

Henry  MartiD, 

do9N7£ 

N  E  11  do 

do        do 

100 
do 
do 

do 

960 

do 

do 

438 
do 

The  costs  already  accrued  on  each  of  the  foregoing  tracts 
of  land  and  town  lots,  are  twelve  cents. 

Then  follows  the  notice  and  certificate  of  publication,  signed 
by  John  S.  Zeiber,  and  indorsed  on  the  back  was  a  certificale 
of  the  collector,  that  said  lands,  etc.,  were  assessed  for  taxes 
for  the  year  1842,  for  State  and  counfy  purposes ;  that  the 
,tazes  and  costs  thereon  remain  due  and  unpaid,  and  that  the 
owners  had  no  goods  and  chattels  in  his  county  on  which  he 
could  levy  for  the  payment  of  the  same.  The  judgment  and 
precept  were  in  the  form  prescribed  by  statute. 

To  the  defendant's  plea,  the  plaintiff  filed  a  demurrer, 
alleging  for  cause,  the  want  of  jurisdiction  in  the  circuit 
court  to  render  said  judgment,  upon  the  facts  set  out  in  said 
plea.  It  was  further  agteed  by  the  counsel,  for  the  purpose 
of  trying  the  question  fully  and  fairly  before  the  court,  that 
the  same  objections  might  be  made  upon  the  demurrer,  that 
could  have  been  made  to  the  record,  etc.,  if  the  same  were 
offered  in  evidence^ 
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The  following  were  the  poinW  inKde  by  the  comiBel  for  the 
plidntiff: 

1,  The  reoord  does  not  show  that  any  demand  was  ever 
made  by  the  coUeetov  fin*  the  payment  of  taxes,  etc. 

S*  The  judgment  is  void,  being  for  a  greater  amount  of 
tecea  than  the  comrt  was  authorized  in  rendering  by  the  law, 
And  by  the  &ete  before  the  oomi. 

Mesflts.  A.  WiUtMU  and  £.  S.  Edwards  for  the  plaintiff. 
Messrs.  O.  Peters  and  E.  ilT.  PouoM  for  defendant. 

OPOaOH  OT  JITIMIB  POPS,  (jtJDQB  m'lBAK  ABSENT.) 

This  is  an  action  of  ejectment — special  plea,  setting  up  a 
tex  tide,  under  the  aet  of  the  Legislature  of  Illinois,  of  Hi^ 
9tfth  Febmaiy,  1880,  ^^  concerning  the  public  revenue.''  The 
defendant  exhibits  the  proceedings  before  the  circuit  court  of 
Peoria  county,  the  judgment,  execution,  sale  and  deed  by  tibie 
•heriff;  also,  the  report  of  the  collector,  giving  a  list  of  th^ 
land;  that  the  owner  had  no  personal  property  out  of  whiek 
to  levy  l^e  taxes,  and  notice  that  he  woidd  move  for  judgmeiit 
against  the  land  upon  which  the  taxes  were  due  and  unpaid. 
To  this  plea  the  plaintiff  demurred. 

When  I  consider  the  vast  amount  of  property  depending 
upon  the  question  involved  in  this  suit,  I  can  not  but  feel  the 
inunenae  responsibility  I  incur:  and  this  feeling  is  increased 
by  the  &ct  that  my  construction  of  the  law  is  in  conflict  with 
that  of  the  supreme  court  of  Illinois,  to  whose  decisions  it  ik 
mj  dnty  to  oonform.  I  shall  not  attempt  to  overturn  any  of 
its  decisions;  but  I  dissent  from  its  reasoning.  Thatcowt 
allows  great  latitude  of  presumption  in  &vor  of  the  acts  of 
the  oflBcers  and  persons  engaged  in  the  collection  of  taxes ; 
I,  on  the  eontraiy,  hold  them  bound  to  show  that  they  hav^ 
aeted  in  strict  compliance  with  the  law  from  which  they  derifi 
th^power.    That  oomrt  hcdds  that  some  of  the  requirememn 
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pl  the  law  aro  direcicry;  while  I  hcild  Ibna  to  be  xnateml 
and  essential. 

The  defendant  daims  to  hold  the  land  in  eonbmrevBy  (tal- 
lied by  the  aQsewar  at  nine  hnndred  and  sixty  doHm,)  hj 
irirtae  of  a  sale,  at  which  be  paid  less  than  five  dollara  fonit. 
Xhia,  tibeQi  is  a  daim  of  strict  rij^t,  wbeie  a  court  voald  out 
grant  a  new  trial;  nor  wonid  a  olumoelUoif  enibroe  svdh  9m 
unequal  bargain. 

But  it  is  said  that  the  State  most  raise  taxea;  and  tha£4»n 
not  be  d<me  nnless  the  courts  giye  to  the  sales  a  liberal  itip* 
port.  This  has  not  been  found  necessary  in  other  States,  or 
by  the  General  Goyevmnoit,  and  yet  tibdr  frith  has  not  suf- 
fered. Purchases  of  tax  titles  hare  been  esteemed  a  good 
JAYOstment;  for  if  the  land  be  redeemed^  it  must  be  on  the 
IjA^ent  of  a  hundred  per  cent<|  and  if  not,  the  owner  of  tin 
lend  almost  always  is  willing  to  esdinguish  the  tax  title  by 
paying  a  premium  upon  the  advance.  By  the  8th  eftiele  of 
ibe  constitution  of  Illinois,  sec.  8,  it  is  provided  that  no  man^s 
property  shall  be  taken  from  him,  but  by  the  judgment  of  hla 
feets,  or  the  law  of  the  land.  The  20th  section,  same  a^rtade, 
decJUures  that  '^  the  mode  of  levying  a  tax  shall  be  by  vulna^ 
Hon,  BO  that  every  person  shall  pay  a  tax  in  pro^orlaon  to  the 
value  of  the  property  he  or  she  has  in  his  or  her  posseesion.'^ 

What  is  a  text  It  is  not  a  debt.  It  is  a  eoAtribnftioB  or 
eflatingent,  which  the  dtiien  should  pay  to  the  support  of  the 
government  under  which  he  lives.  It  is  the  right  and  dntj 
af  the  government  to  ascertain  its  amount,  and  make  requisL- 
tlon  therefor.  This  is  done  by  making  an  estimate  of  the 
ixprases  of  the  government,  the  value  of  ea(di  one's  pnoperfy^ 
and  levying  the  tax  accordingly.  To  accomplish  ihia,  l<agis* 
lation  is  necessary. 

Bo  the  people  of  Illinois,  represented  in  OensEal  AssemUy; 
by  the  act  of  26th  February,  1889,  consented  to  a  tax  of 
Iventy  cents  on  the  one  hundred  dollars'  valuation  of  their 
property,  and  also  ihat  the  county  oammissionerB'.eowrt  might 
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imj  a  tax  te  eoiui^  {niipoMs,  nol  exoeediiig  ifty  oeotB  an 
tlia  handiied  doUiM,  if  tbe  oonit  should  deem  it  neeeanaiy  to 
diafimy  the  eacp6D«oi  of  tbe  coimlTf* 

The  iu  ie  to  be  eelleeted.  The  L^islaAnre  prescribes  the 
MAfctf  ^perambi.  One  or  more  aaeeason  for  the  ooutly  are 
to  be  appofoted,  whose  duty  it  is  to  call  Qpom  each  propertgr 
JtoUar  fcr  a  list  of  his  {Nfoptrtgr-^if  not  at  home,  a  notioe  in 
wijtiiig  must  be  }eft  at  his  house,  with  some  one  over  twdre 
.j0tm  q£  age,  noti^it^  hhti  to  attend  at  some  time  and  place 
specified  in  the  notice,  to  give  him  a  list  of  his  taxable 
ffiopertj.  The  list  mnst  be  retomed  to  the  derk  of  tiie 
eonnty  eommissioners'  eonrti  and  shall  contain  the  names 
f£  tlie  ownem^  with  the  ^ahiation  annexed  to  each  piece  of 
psoperty. 

The  next  atap  is  the  appointment  of  a  suitable  person  to 
4kct  as  collector;  (this  is  the  Ungoage  of  the  law,)  He  is 
to  call  on  the  properly  holders  for  their  taxes.  K  not  paid, 
the  tax  payer  is  allowed  twenty  days  to  make  payment,  befbre 
the  cpUactor  can  employ  ooeicion.  This  demand  conyerts 
the  tax  into  a  debt,  requiring  the  debtor  to  seek  his  creditor. 
The  tax  pqrer  could  rest  secure  until  the  collector  made  the 
demandy  wbiok  alone  could  put  him  in  default.  Without 
demand,  and  n^lect  or  refiisal  to  pay  the  taxes  within  twenty 
days,  tbe  collector  could  not  proceed  to  levy  on  his  goods  and 
diattels,  nor  report  him  or  his  lands  to  the  court  as  deUmj^uent. 
Wlien  the  tax  payer  diaU.  have  fisuled  to  pay  on  demand,  or 
in  twenty  days  tiieareaftsr,  the  collector  may  levy  on  his  goods 
)nd  ehattds}  and  if  he  can  find  none,  then  he  may  return  or 
repcnrt  against  the  land  to  the  court,  and  move  for  judgment 

It  is  here  proper  to  pause  on  the  inquiry,  what  is  necesasiy 

to  happen  before  the  owner  can  be  reported  to  the  court  as 

being  in  deftolt,  and  the  motion  made  for  judgment  against 

Jus  land  i    I  answer,  1st,  The  assessor  must  have  listed  his 

jWQipertjr  jbr  taxation.   3d.  He  must  have  valued  it.    These 

two  facts  are  material  and  essential;  because,  without  them, 
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BO  tar  could  be  leried,  as  no  one  ba|  the  asaeMOr  eonld  take 
the  liet  or  value  the  property:  without  Talnation  no  tax  oaaU 
be  coUecfced.  In  addition  to  thia,  two  otiMr  fiKSte  aie  eqoalfy 
nuiterial  and  essential,  viz:  Ist.  Demand  by  die  coUectcHr. 
And  3d.  In  defiuilt  thereof^  the  collector  mnst  ha^e  levied  on 
goods  and  chattels,  if  to  be  foond.  If  all  these  tilings  have 
been  done,  then  tiie  owner  is  in  defiralt.  The  ocdleetCMr  is 
ready  to  bring  his  smt  in  the  drcait  oonrt.  The  manner  of 
doing  this  is  to  give  notice  of  his  intention  to  move  for  jvdg- 
ment  for  the  sale  of  the  delinquent  property,  and  he  is  to 
make  a  report  to  the  court.  The  26th  section  gives  the  fens 
of  the  list  to  be  reported,  but  not  of  tilie  fiMSts  to  show  to  tiie 
court  that  the  lands  are  Bubject  to  its  jurisdicfaon.  Those 
facts  are  to  be  found  in  the  requirements  of  the  law.  Willi* 
out  the  allegation  of  the  necessaiy  and  material  fiicto,  to  be 
set  out  in  the  report  of  the  collector,  the  court  can  not  render 
judgment. 

For  tlie  present,  we  will  suppose  tiiat  tiie  collector  reported 
to  the  court  that  the  assessor  Kited  and  valued  the  property; 
that  he  (the  collector)  demanded  the  taxes,  which  were  not 
paid ;  that  he  then  sought  in  vain  for  goods  and  chattels  of 
the  owner — ^what  faith  and  credit  should  the  court  bestow  on 
the  report  f  In  other  words,  should  the  court  require  the  facte 
to  be  proved,  or  receive  them  as  true  until  the  ccmtrary  is 
shown  t 

This  is  a  grave  question,  upon  which  I  do  not  fed  myself 
called  upon  to  express  an  opinion.  When  it  becomes  neces- 
sary for  me  to  pass  upon  it,  I  hope  my  health  will  be  better 
tiian  it  is  now. 

It  may  not  be  out  of  place  here  to  make  some  suggestions 
in  regard  to  it.  The  fidth  and  credit  to  be  bestowed  on  the 
report  ot  the  collector,  depend  upon  the  character  of  this  per- 
sonage, who  is  appointed  as  a  euiUMe  pereon  to  act  as  col- 
lector. Is  he  a  common  law  officer  of  any  court?  No.  Does 
he  form  any  part  of  the  machinery  of  the  commcm  law!   No. 
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An  bk  dnlte  general  and  permanent,  or  special  and  tempo- 
laiy!  Special  and  temporary.  Ib  hia  reeponaibUity  genetal 
or  special?  Special:  diiaia  to  the  State.  ]ffia  bond  can  onfy 
be  sued  for  the  nse  of  the  State.  Is  he  not  then  an  agent 
appointed  by  tiie  State,  for  a  partieolar  object,  and  iriien 
tfaatisacoomplibhed^IiisageiiejroeaBeBt  Are  not  taoh  ageirtB 
bound  to  show  that  they  have  perfonned  their  daty,  and  how 
they  have  done  it  f  Bat  enoo^  of  this.  These  snggestiottS 
are  thrown  oat  only  to  awaken  inquiry. 

I  suppose  the  notice  of  the  oolleetor  mnst  be  regarded  as 
tiie  process  to  bring  parties  before  Hke  oonrt — the  report  of 
the  ciAeetor,  the  dedaiation.  Now,  what  mnst  appear  in  a 
dechMtiont  I  answer,  the  flkHa  essential  to  a  reeoreiy.  It 
18  impoemble  to  jTT^^vifn^  that  the  conrt  had  proof  before  it,  of 
any  material  foct  not  alleged  in  the  dedaiation.  Where  the 
parties  are  prqperly  before  a  conrt  of  common  law  jnrisdie- 
tion,  and  the  conrt  is  silent  in  regard  to  the  eridenee  open 
which  it  rendered  its  jadgment,  it  will  be  presumed  that  the 
oomrt  had  proof  of  the  truth  of  all  die  allegations  of  the  dec- 
laration, bnl  none  other.  It  will  not  be  supposed  that  tiie 
«ourt  admitted,  and  acted  on  any  matter  de  Aars  the  deda- 
laticm. 

In  tbe  case  at  bar,  the  report  of  the  collector  ayeis  tho 
ezistenoe  of  only  one  d  tfie  material  foots  deemed  by  this 
eonrt  neoessaiy  to  a  reeoyery,  namely,  that  he  could  find  no 
goods  and  chattels  upon  which  to  levy— oontting  to  state, 
unless  inftrentially,  Ihat  the  assessor  liatsd  and  valued  the 
poperty,  and  omitting  altogether  any  allegation  of  demcmd 
sad  refosal  to  pay  the  taxes. 

But  the  dreuit  court  does  not  allow  the  presumption,  that 
it  received  pioof  of  the  foots  omitted  in  the  report,  because 
it  expressly  bases  its  judgment  upon  the  repcnrt  alone.  It 
mnst  be  held,  that  the  omission  to  state  a  foct  material  and 
essential  to  a  recovety,  is  proof  that  it  does  not  ^st;  there- 
tee,  no  demand  fet  the  taies  was  made  by  the  collector. 
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Heaoe,  a  judgment  rendered  upon  ttiAk  etole  of  ftcbi^  is  <te 
Ml  imatttarial  iwiie^  and  fherrfMre  inefficMknie,  «T€n  if  m- 
deted  bj  a  eourt  of  geimaL  cooutton  lav  jnriidiclioii. 

It  ie  worthy  of  note,  that  the  4Sd  section,  in^hieh  enniiMrates 
certain  Acts,  eome  prima  faciei  and  some  condiisive,  wUeh 
jBe  proved  bj  the  sheriff's  deed,  does  not  indode  in  either 
dees,  demand  by  the  collector.  The  eneteBce  of  that/«<4, 
then,  is  not  proved,  by  the  deed.  That  it  ia  nuUmal  and 
UienXial  is  too  manifest  to  require  proof,  ladeod^  it  troidd 
bp  an  insnk  to  ooaninon  sease  to  offer  it. 

The  eoort  might  here  disBuss  the  salijeot^  by  deciding  that 
the  judgment  and  enbeeqnent  proceedings  are  Toid)  beeanee 
^oram  m^  judioey  and  therefoi^  no  defense  to  the  action. 

It  vas  argned  ft>r  the  defeidant,  that  this  is  an  action  sa 
reniy  not  in  p&r&mam»  The  eonit  does  not  see  what  condn- 
sion  can  bedjAwn  fiom  this  position;  for,  whether  inr^m  or 
penonamy  the  case  s:ii»t  be  hroni^t  legally  before  tbe  court, 
before  it  can  take  jurisdiction,  either  of  tbe  tidnf^  or  peison. 

It  was  also  niged,  with  an  eamestaeea  indloatiYe  of  siaee^ 
il7,  that,  admitting  the  judgment  to  be  enonaow,  it  is  etiU 
Unding  nntil  reversed,  and  a  ssle  on  the  execiilian  will  be 
Bostained,  and  the  pnrchaser  hold  the  property,  even  if  the 
jiidgment  be  afterward  reversed.  Howeror  this  laay  be, 
where  the  court  has  juriediotlon  by  having  the  jMfW>n  or  lAsiy 
properly  before  it,  it  does  not  hold,  where  the  conrt  has  mt 
jmJsdiction ;  a  judgment  in  that  case  is  void-*-a  perfect  nsl- 
lilgr;  and  this  is  the  esse  at  bar.  The  cimnit  covrt  had  no 
jurisdiction. 

The  4Sd  section  gives  a  force  to  the  sheriff's  dsed  tndy 
alarming.  It  tskes  from  the  man  whoae  property  fasa  been 
sdd,  almost  all  defense.  It  matters  not  how  comptly  or 
negligently  the  assessor  and  ccdlector  may  have  acted,  he  can 
not  defend,  himself  itnless  by  malong  it  appear  that  tiie  land 
was  not  liaUe  to  taxation,  that  the  tsaoes  wese  paid,  that 
the  land  was  not  listed  and  asaapsed  for  taaation,  elc.,  0Ibl 
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r  adTort  to  ihifi  Bttttfon,  to  riiow  how  impeiaiiv^ 
to  exact  of  did  miaiakBrial  offioen,  tke  grMHtoet  strietneif  in 
the  perfQnnanoe  of  their  duties,  and  requiM  lUl  proof  Hal 
tlnqr  have  pedannad  all  the  leqairemetitB  of  law^  and  hM). 

Bnt^  it  ia  aaid  tibat  aome  of  the  te<{Bir6BMiitB  of  the  Legia^ 
lafknrB  are  only  dbeectoiy,  and  may  he  diapenaed  with.  Upon 
tkia^  it  may  he  remaiked,  that  a  jadge  shonld  miely  (if  eret) 
take  upon  himaidf  to  say  that  idiat  tibe  Legidatiiie  requited^ 
la  tflym»<»wgiy>  He  mHy  not  aee  the  neceeaity  of  it,  atfll  it  ia 
anaafe  to  aaBiune  that  the  Legkktiue  did  not  have  a  reaaon 
fiirit;  petbapaitOBlyaimQdatiinifbrniifcy.  in  that  eaae^  the 
jndge  caa  not  intorfare  to  defeisit  that  obfeet,  howeirer  paedle 
it  may  appear.  It  is  admitted  that  there,  aie  oaaea  where  tiia 
xaqmieraentB  may  be  deemed  Areetory.  Bnt  it  may  eaffily 
fae  affizmed  that  it  can  never  he^  where  the  ad;,  or  tiie  omia* 
aton  of  it,  ean  by  any  poaribility  woorfc  advantage  or  injury 
(however  alight)  to  any  one  a£bcted  by  it  In  andi  eaae  it 
neiver  can  be  committed. 

Does  the dfcnik  oonrt,  when  ecmcotlng  tiie  revenoe  hwr,aet 
aa  a  court  of  oooanon  law  %  It  doea  not.  R  acts  ae  a  oomrt 
ef  qpedal  and  liaitod  jnijadiction,  and  snliject  to  Ae  ralea 
that  govern  courta  of  that  chamoter.  The  Bupreme  ootirt  of 
the  United  Statee  haa  so  decided  ki  tiie  caae  of  TTkoichef^  r. 
JPovM^  Ah  Wheat.  Bep.  119.  In  that  oaae,  Chief  Jnfltiee 
Manrhall,  in  deltvmng  the  opinion  of  the  eoiot,  Bays:  ^'  In 
sommaiy  {tfoceedings,  where  the  comt  exefeises  an  estrBot^ 
ffinaiy  power  under  a  special  statute,  prescribing  a  eouise,  we 
think  f^t  course  oo^ht  to  be  exactly  observed,  and  those 
ftets,  especially,  which  give  jurisdiction,  ought  to  appear,  in 
order  to  sbow  that  its  proceedings  are  coram  judice.^  ^  Pre* 
vious  to  an  <ytA<&t  for  the  sale  of  lands  for  the  non-payment  of 
tloes,  the  sheriff  is  ordered  to  levy  them  by  distress  and  sale 
of  goodB  and  chattels  of  itie  delinquent;  and  if  &ere  be  no 
eueh  goods  and  chattels,  he  is  to  report  tiie  same  to  the  court, 
KS  ttie  Hlmndation  of  any  proceedings  against  the  lands.  By 
this  act  no  juriedictton  is  given  to  the  court  over  the  lands  of 
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apenon  who  hadftOed  ix>  pay  his  taxes,  nntU  the  sheriff  shall 
lepofit  tkBt  there  were  no  goods  and  chattels  oat  of  whioh  the 
taxes  niaj  be  made." 

It  was  nrged  in  that  case,  tiiat  although  the  jodgtaeia^ 
might  be  enwHieoiis,  yet  it  was  bindmg  until  nveraed ;  but 
ttie  court  held  it  void.  The  court  held,  also,  that  it  musi 
appear  that  due  notice  was  given.  That  case  arose  in  Ten^ 
nessee.  There  the  report  was  made  by  the  sheriff,  a  oommoii 
law  ofifeer,  and  an  officer  of  the  court  In  the  case  at  bac, 
the  report  was  made  by  the  collector,  not  an  officer  of  the 
common  law,  or  of  the  court.  In  that  case,  the  sheriff  was 
held  to  a  strict  performance  of  hisdvlgr,  and  to  affnd  eridaioe 
Aat  he  had  done  so. 

In  the  case  of  Walker  r.  Ikifner^  9  Wheaton's  Bep.  641, 
the  Supreme  Oourt  of  the  United  States  says,  ^^if  the  jadg^ 
ment  be  void,  an  execution  or  order  of  sale  founded  on  it^ 
is  also  void."  Again,  the  same  court,  in  the  case  of  Wil* 
Uame  et  cH.  v.  Peyton^s  leeaeSy  says :  ^^In  a  sale  of  land  fat 
non-payment  of  taxes,  the  marshal's  deed  is  not  even  frima 
fade  evidence  that  the  pie-requisitea  required  by  law  have 
been  complied  with,  but  the  person  claiming  under  it  must 
show  positively  that  they  have  been  complied  with."  The 
same  doctrine  has  been  maintained  in  Missouri,  Indiana, 
Ohio,  Yizginia,  and  most  of  the  other  States,  Lodeed,  no 
departure  from  it,  or  conflict  with,  has  been  shown  to  thil 
court  in  the  argument,  and  none  is  supposed  to  exist. 

It  was  contended  at  the  bar  that  althoi^h  the  judgment  is 
erroneous,  still,  until  reversed,  it  will  support  the  ezecutioa 
and  sale.  This  is  contradicted  by  the  authorities  just  cited, 
and  also  by  the  case  of  Dennmg  v*  Corwifiy  11  Wendell's 
B^.  6id-9,  etc.  In  that  case  tiie  Su{Hreme  Oourt  of  New 
York  says  that  the  court  must  have  jurisdiction  of  the  person 
and  subject  matter,  or  the  proceedings  will  be  void— this  case 
was  for  partition  of  land;  the  judgment  was  held  void  because 
it  did  not  appear  that  the  requirements  <tf  the  law  were  strietly 
pursued.    The  ju%ment  was  not  erroneous,  bat  wid. 
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FrcMn  tbe  sathoritieB  here  cited,  and  from  munerons  others, 
it  B!pp9sm  that  die  oirckiit  eourt,  wfa^i  ezecatii^  the  law  of 
Febmaiy  2dth,  1889,  oonoeming  the  reyeniie,  acts  as  a  court 
of  limited  and  spedal  jurisdiction,  and  tb^^efore,  bound  to 
show  that  eveiything  was  done,  and  how  done,  that  is  required 
by  law  to  be  done,  to  give  jurisdiction.  That  the  Legislatiire 
did  not  deem  the  circmt  court,  when  executing  the  revenue 
laws,  a  court  of  conunon  law,  is  manifested  by  the  iadt  that 
it  iiirmshed  to  the  court  the  forms  for  the  judgment  and  final 
process,  and  further,  denied  to  it  tiie  power  to  try  the  cases 
aoooiding  to  the  course  of  the  common  law,  but  to  ^'?iear  0/nd 
determine  them  in  a  summary  manner  without  pleading." 
And  yet  it  is  said,  that  a  court  so  trammeled  and  supplied 
with  maaufiBctmed  forms  is  a  court  of  common  law  juris* 
diction,  and  entitled  to  all  presumption  belongiiig  to  such 
oonrts.  This  is  troly  preposterous.  For  the  reason  that  no 
demand  was  made  by  the  collector  for  the  taxes  upon  thd 
owner,  and  no  reason  given  for  its  omission,  the  judgment  of 
the  circuit  court  and  other  subsequent  proceedings  are  void. 
Therefore,  the  law  is  with  the  demurrant. 

It  does  not  appear  that  this  point  was  presented  to  or  con- 
sidered by  the  Supreme  Court  of  Illinois,  either  in  the  case  of 
Aiki/nM  V.  Einm<m^  or  the  PecpU  v.  Taylor^  reported  in  2 
GiUxnan.  Hence  my  opinion  is  not  in  conflict  with  those 
decisione. 

Again,  thare  is  another  &tal  d^ect  in  tbe  defense.  Sy 
the  collector's  report  it  appears  that  the  land  in  controversy 
waa  valued  by  the  assessor  at  $960  00;  tbe  judgment  is  for 
91  41;  the  State  tax  amounts  only  to  $1  92;  I  suppose  the 
residue  was  for  county  purposes*  But  it  no  where  appears 
that  the  county  commissioners'  court  levied  a  tax  at  all;  the 
powar  given  to  that  court  was  discretionary,  to  levy  a  tax  not 
exoeeding  fifty  cents  in  tbe  hundred  dollars,  or  any  less  sum, 
or  none  at  all. 

This  point,  also,  does  not  seem  to  have  been  considered  oit 
decided  by  the  Supreme  Court  of  Illinois. 
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Thomas  0.  Dobemas  and  John  M.  Wdcon  v.  Hknot  D. 

Bsnnbt,  bt  al. 

Ur  J9«iMt  4t  F«nl,«koiNm^itftftaml&indk  to  th*  pWinMi,  iidMi*  of  Km 

York. 

The  decltntion  alleges  one  of  the  defendants  to  be  a  citizen  of  the  Staie  o^ 
IfiehigaB,  aiid  the  <mW  to  be  a  cilfasii  oftiM  State  of  New  YiMk. 

The  defendant  Beonet,  who  is  avflRed  10  bt  •  dtizsa  af  MitWm,  and  wii»  m 
aerred  with  process,  pleads  to  the  jurisdiction  of  the  courts  setting  forth*  that  tfa^ 
plaintiiTs  and  defendant  Ford,  are  citizens  of  the  same  State. 

Mr.  FtZmm  for  plamtifi. 
Mr.  HoMkinB  fat  defendants. 


oPOficN  OF  junoB  wnjaNB. 

V  The  plaintijA  denrar  to  the  plea,  and  defendants  join  in 
demnrrer. 

b  the  plea  to  the  jurisdiction  w^  taken  f 

The  qoestton  ia  one  of  inriBdictton,  intoMng  s  eosffitnio* 
tion  of  the  11th  section  of  the  Jndiciaij  act,  and  &e  1st  sec- 
tion of  the  act  of  the  28di  of  Febrttary,  1889. 

In  the  ease  of  (9ie  Loui^'&Slle  Rail  Road  Company  t. 
LrtBon^  Che  Snpivme  OotDt  hare  no  hesitation  in  saying; 
^^  diat  this  last  act  was  passed  exdnsiyely  with  an  intent  to 
ridde  conrts  of  the  decision  in  the  case  of  StraufMdffe  and 
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ThomuC.  DoiMBMiailolHill.  NiioD  «.  Ae^D.  Bennet  et  al. 

OiMiC^,''  d  QraiMsli)  867,  which  flfflimed,  ^«tfaal  whope  tfaeve 
am  two  or  laove  joint  planitiffi)  and  two  or  more  joint  de- 
fendants, ift  the  ooaarti  of  tho  United  States,  each  of  the 
filaijiliA  ttnut  he  capable  of  saing  each  of  the  defendants  in 
A^  eonita  of  the  United  States,  in  ovdw  to  sapport  the 
jiirisdietion." 

The  act  of  FeWoaty,  1889,  in  the  opinioii  of  t&e  Sapveme 
Cout,  enlaig;es  the  jarisdiotion  of  the  cofffts  of  the  United 
8talea«  lie  &8t  section  proTides,  ^^  that  where,  in  any  sait 
at  law  or  in  eqnily,  commenced  in  any  conrt  of  flie  United 
fitfltea^  fiieire  shall  be  several  defendants,  any  one  or  more  of 
whom,  shaQ  not  be  inhabitanig  of,  or  fo«nd  within  the  dis- 
trict wImto  fheaaitia  bronght,  or  tfiall  not  t^kaitarily  appear 
thereto,  H  shall  be  lawfal  for  the  eoart  to  entertain  jnrisdte- 
tion,  and  pmsed  to  the  trial  and  adjmfication  of  each  snit^ 
beiweeo  thepaities  who  may  be  properly  before  it:  bnt  the 
judgment  or  decree  rendered  therehi  shall  not  condade  er 
ftejndice  other  parties,  not  regnlsarly  serred  with  process,  or 
not  Yolnntarily  appearing  to  answer." 

This  proTiBion  was  intended  to  rasMve  the  difkalties 
which  oceatied  iin  praetioe,  ander  the  11th  seotion  of  the 
JMiidary  act,  and  embiaoes  eveiy  stdt  at  law  or  in  eqaity,  in 
whicb  theie  shall  be  seiRsral  defendants,  ^  aay  one  or  more 
of  whom  sfaaU  not  be  inhabitants  of,,  or  found  within  the 
district  where  the  soit  if  brO^ht,  or,  who  shalt  not  yolnn- 
tarily  appear  thereto." 

The  exception  in  the  act,  exempting  parties  defendant,  who 
have  not  been  regularly  served  with  process,  or  who  have  not 
volimtarily  appeared,  -protecia  them  frCfm  being  prejudiced 
by  any  judgment  or  decree  rendered  in  such  suits  against 
joint  defendants. 

The  defendant  Bennet  is  an  inhabitant  of  the  State  of 

Michigan.    Process  has  been  served  upon  him.    No  process 

has  been  served  upon  f^ord,  the  co-defendant,  nor  has  he 

voiantaDly  appeared  to  the  suit.    Bnnet'  ia  propaily  bdbre 
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the  court.  The  rendition  of  a  judgment  against  him  can  not 
oondnde  or  prejndice  Ford.  It  is  therefore  lawful  for  the 
court  to  entertain  juriBdiction  of  the  case  as  to  Bennett 

In  the  caae  of  the  Louisyille  Bail  Boad  Oompany,  the 
Supreme  C!ourt  declare,  ^^  that  the  cases  of  Strimbridge  and 
CkiTtisy  and  the  Bank  y.  DevcniXy  were  carried  too  far,  and 
not  maintainable,  upon  the  true  principles  of  interpretation  of 
the  constitution  and  laws  of  the  United  States,  and  that  tfa^ 
case  of  the  Bank  of  Vickahtrgh  v.  SUnsunib^  was  decided 
upon  the  authority  of  those  cases. 

In  the  case  <^Jif(immmv,  Brninet  and  another^  1  McLean's 
Beports,  380,  a  case  which  occurred  in  Ohio  Circuit,  in  1888, 
prior  to  the  act  of  February,  1889,  Mr.  Justice  McLean  held» 
under  the  statute  of  the  State  of  Ohio,  regulating  the  pnctiee 
of  that  State,  and  authoriidng  the  plaintiff  to  proceed  to  judg- 
ment against  the  defendant,  on  whom  process  had  been 
served — that  the  court  had  jurisdiction  as  between  the 
plaintiff  and  the  defendant,  on  whom  the  process  had  beei^ 
served. 

In  the  case  of  Mnerson  v.  Oenney^  this  court  decided,  on 
a  demurrer  to  the  declaration,  in  an  action  against  joint 
defendants,  one  of  whom  was  an  inhabitant  of  this  State,  and 
on  whom  process  was  served,  and  the  other  a  citizen  of  the 
same  State  with  the  plaintifib,  not  served,  and  not  appearing, 
— ^that  the  court  would  entertain  jurisdiction. 

The  demurrer  sustained. 


Wm.  B.  Welles  v.  Oliveb  Newbbbby. 

Mr.  Rofheyn  for  plaintiff. 
Mr.  B(Ue9  for  defendant. 

OPINIOK  OF  THE  OOUBT  BY  JUDGE  WILEDfS. 

This  cause  was  tried  at  the  last  term,  and  verdict  rendered 
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Wflu  fi.  W«Um  v.  OUrer  Newborf.  "" 

|i>r  Ihe  defendant.  Tke  acticm  was  brought  againet  him  aa 
aba  of  the  indovaen  of  a  oertaia  piomisaoiy  note,  made  hy 
<me  Geoige  L»  Whkaegr,  at  Detroit,  Jannaiy  21,  1888^  fet 
the  BVtm  of  three  thousand  fire  hundred  dollars,  payable 
nSnety  days  after  date.  The  principal  witness  for  the  plaint 
tiff,  was  Mr.  John  A,  Welles,  who  proved  the  making  of  the 
note,  the  hand-writing  of  the  defendant  as  indorser,  its  nego^ 
tiation  and  disooimt  at  the  F.  and  M»  Bank  of  Michigan,  at 
the  time  of  its  date,  of  which  banking  institnticm  the  witncMSS 
wse  then  the  cashier,  the  protest  of  the  note  at  maturity  for 
non-paymetit,  and  the  regular  notice  to  the  indorsers. 

On  ero8s-ezaminatlon»  Mr.  Welles  farther  testified,  in  wlh 
atanoe,  as  follows: 

<^  The  Faxmeia^  and  Mechanics'  Bank  continued  the  ownefs 
t^  the  note,  until  the  10th  of  March,  1816)  when  it  Was 
assigned  by  deed  under  seal,  with  other  notes  and  assets  ijf 
Ae  bank  to  the  plaintiff,  as  collateral  security  for  a  loatt  of 
money,  made  to  the  bank  by  him,  and  other  stockholders,  one 
of  whom  was  a  citiaen  of  this  State.  The  nominal  consid* 
eration  in  the  deed  of  assignment,  was  one  thousand  two 
hundred  dollars.  Under  its  provisions  the  proceeds,  as  col- 
lec^ed^  were  to  be  applied  by  the  plaintiff,  as  assignee,  i|i 
payment  of  the  loan  to  the  bank;  after  the  liquidation  of 
Wch,  by  the  means  thus  provided,  or  otherwise,  this  note, 
with  others,  if  uncollected,  was  to  revert  to  the  bank.  The 
note  never  was  out  of  the  possession  of  the'bank«-was  never 
actually  delivered  to  the  plaintiff— 4md  was  transferred  exr 
pieasly  with  the  view  of  bringing  this  suit  in  the  court  of  the 
United  States.  The  plaintiff  was  not  here  at  the  time  of  the 
execution  of  the  assignment,  and  never  had  been  here  befoie. 
Hia  fust  visit  to  this  place,  was  in  the  summer  of  1845,  sub- 
sequent to  the  assignment;  and  neither  he  nor  any  other 
person  ever  paid  any  thing  for  the  note.  He  was  not  awase 
that  the  plaintiff  knew  any  thing  about  the  transaction  at 
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ttie  time,  or  ibat  this  paitieiilftr  note  had  heea.  amigned  to  him. 
The  bank  had  a  general  airaagemenl  with  certain  of  ike0took« 
holdero,  who  had  made  pecimiaiy  advances  for  its  relief,  to 
tnmeSx  to  liiem  as  eollateial  eecoritf  certain  notes,  but  the 
cfiginal  object  in  the  assignment  of  this  note  to  the  plaintiff 
irfthoat  his  knowledge,  was  to  enable  smt  to  be  brought  in 
Hbs  drcuit  court  of  the  United  States,  and  tkenbf  avoid  thi 
deeiskm  of  the  State  ooarts,  in  relation  to  proof  <if  notice. 
Aabseqnentlj,  in  the  month  of  June,  the  plaintiff  ralifled 
tte  assignment,  and  accepted  this  note  as  c<^teral  seomitf 
for  his  advances,  but  flie  note  itself  never  was  deliveied  U 
Mas,  atnd  never  passed  out  <3i  the  actoal  custody  of  the  bank, 
until  delivered  by  the  witness  to  Mr.  Abbot,  the  attaney  of 
the  bank,  to  bring  tiiis  suit.  Hie  arrangemsnt  with  Hie  other 
iadorser,  was  made  and  completed  anterior  to  the  assignment 
Is  the  plfflntiff."^ 

The  note  was  delivered  to  file  attoniey  without  eiplanatkni, 
as  the  note  of  the  plaintiff,  and  at  the  time,  the  bank  was 
indebted  to  him  bejond  the  amount  of  the  note. 

Such  is  the  substance  of  the  testknony  of  Hr.  TITelles,  the 
witness  of  the  plaintiff,  and  for  a  long  time  the  cashier  of  tbe 
Vtoaaers'  and  Mechanics'  Bank  cl  Michigan,  a  banking 
lastttation  (bartered  by  this  State,  and  foeated  and  doii^ 
business  in  the  city  of  Detroit. 

On  the  question  presented  by  this  tes&nony,  the  court, 
among  other  matters,  instructed  the  juiy  that, 

^^  If  they  believed  that  the  note  was  tras^ired  onhy  as 
collateral  security,  to  secure  a  prior  debt  of  the  bank  to  the 
plaintiff,  to  be  accounted  for  and  restored  to  the  bank,  in  case 
such  debt  was  otherwise  dischai^ged,  and  for  the  purpose  of 
suing  in  the  United  States  court,  the  note  still  remaining 
Ihe  property,  and  in  possession  of  the  bank,  then  such  assign* 
ment  did  not  absolutely  vest  the  ownership  of  the  note  in  tlie 
plaintiff.'' 
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Th»  new  tiki  k  «flk^  oa  the  ground  of  the  insofficieiugr 
of  the  teetiBioo;^,  and  enot  in  the  efaarge  of  Ae  court;  boi 
•igaed  iMiiily  ou  the  lust  point. 

.  It  iB  dear  that  the  bank  was  the  real  bolder  of  the  notei 
from  the  period  of  its  negotiation,  down  to  the  matltotion  of 
the  suit  in  this  court.  The  aBfiij^ment  of  the  plaintiff,  nndet 
the  cucomstancea,  with  the  sole  object  of  bringing  tbe  eni^ 
in  tlus  conrty  did  not  divest  the  bank  of  its  property,  or  mabe 
the  plaintiff  the  real  holder*  He  was  merely  the  agent  of 
the  bank,  with  ai:^hority  to  colleot,  and  bound  to  acooont  £bc 
the  {ooceeds ;  and  if  uncollected,  to  restore  the  note  to  the 
principal.  In  fiict,  the  suit  was  instituted  and  prosecuted  lor 
the  sole  benefit  of,  and  under  the  direction  of  the  bank,  in 
the  naase  of  the  {daintiff. 

ft  ia  tnie,  the  possession  of  a  negotiable  note  iBjnima/aoU 
evidence  o£  the  party's  being  a  holder  for  a  valuable  consid^ 
Mrtion^  and  he  is  not  bound  to  prove  by  other  evidence,  that 
he  is  a  bona  Jide  holder.  But,  if  it  is  proved  aimnd^  that 
he  is  but  a  mere  agent,  to  give  jurisdiction  to  this  court,  and 
holds  and  prosecutes  the  note  as  such,  and  with  such  object, 
he  can  not  recover  a  judgment  upon  it  here  in  his  own  name. 
Such  was  the  decision  of  Mr.  Justice  Story,  in  5  Mason,  58, 
and  who  cited- 10  John.  B.  887,  and  6  Mass.  491. 

The  point  made  in  5  Mason,  was,  that  the  plaintiff  was 
noi  the  ovmer  of  ike  notes ^  upon  which  the  action  was  brought, 
but  that  they  belonged  to  the  Merchants'  Bank  at  Newport, 
by  wMch  they  had  been  originally  discounted,  and  that  they 
had  been  delivered  to  the  plaintiff  for  the  purpose  of  ena- 
bling suit  to  be  brought  upon  them  in  the  circuit  court  of  the 
United  States. 

The  evidence  here  was  much  stronger  against  the  plaintifTs 
recovery,  for  this  note  was  never  actually  delivered  to  him, 
nor  was  he  privy  to  the  deed  of  assignment  at  the  time  of  its 
execotion,  his  name  being  used  without  his  assent  at  the  tiine, 
and  the  assignment  was  made  to  him  as  a  citiaen  of  a  fbrAign 
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jtirifidiction,  having  ftn  intereBt  in  the  htmky  for  fhe  sole  par- 
pode  of  enaUing  the  bank  to  bring  suit  in  thie  court. 
^  Apart  fiom  his  interest  in  the  bank  as  a  stockholder,  tiie 
plaintiff  had  no  substantial  interest  in  flie  note.  The  jmy 
fbnnd  the  &cts  that  the  plaintiff  was  to  acoonnt  to  the  bank 
Ibr  the  note  as  agent,  and  to  restore  it,  if  not  collected,  and 
that  the  note  still  remained  the  property  of  the  bank,  and  that 
flie  action  was  prosecuted  for  the  benefit  of  the  bank.  Sndi 
being  the  case,  he  could  not  maintain  an  action  as  the  indor 
see  of  the  note  against  the  defendant  in  this  court. 

But,  tiie  plamtiff 's  title  to  the  note,  if  any  he  had,  was  not 
derived  from  the  contract  of  indorsement.  He  did  not  receive 
it  as  negotiable  paper,  in  the  course  of  trade.  The  note  was 
past  due  at  the  time  of  the  transfer,  many  years  previous  to 
the  assignment,  the  note  had  matured,  and  had  been  protested 
for  non-payment.  His  title,  therefore,  was  conferred  by  iSb» 
deed  of  assignment,  which  circumstance  alone,  was 
to  defeat  his  action  in  this  court. 

Motion  for  a  new  trial  refused. 


Abthub  H.  Root  v.  Bbothebson  and  Bbothbbsok. 

•     • 

A  deed  executed  in  any  other  State,  for  lands  in  Michigan,  is  valid. 
•  This  validity  is  imparted  by  the  statate  of  Michigan. 

Each  State  hat  a  right  to  regulate  the  traiMmimion  of  nal  property*  fay  dead,  of 
by  operation  of  law. 

To  a  deed  executed  in  New  York  ibr  land  in  Michigan,  it  is  olyected,  that  it 
does  not  appear,  the  parties  making  the  deed  raided  ia  New  York. 

The  sutate  refers  to  the  place  where  the  deed  was  execated,  aad  aot  Co  the  ton* 
ilonoe  of  the  persons  who  made  it 

It  is  admitted  the  deed  was  made  in  pursuance  of  the  laws  of  New  York. 

This  is  sufficient 


Messrs.  Walker  and  OamjfbsU  for  complainant. 
Hessm.  AiboU^  Tcvmiend  and  Sa/uMna  fcr  defendant. 
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OFINIOH  OF  THB  OOUBT.  | 

Tab  oomplainant  filed  a  hQl  to  foreclose  a  moitgage,  pur- 
porting  to  be  executed  by  the  defendant,  Brothereon  and  wife, 
in  the  State  of  Kew  Tork. 

Brotherson  filed  an  answer  and  his  wife  demnrred  to  the  biU. 
As  canse  of  demnjnrer,  among  other  things  it  is  assigned,  liiat 
it  does  not  appear  in  and  by  ttie  said  bill  of  complaint  fliat 
said  CyntUa  B.  Brotherson  executed  the  said  mortgage  in 
aecordanee  witii  the  laws  of  this  State,  or  of  the  State  of  New 
Tork,  so  as  to  make  the  same  a  valid  conveyance  in  this 
State. 

It  ifi  said,  if  the  mortgage  was  executed  in  this  State,  the 
certificate  of  acknowledgment  is  deficient,  and  consequently 
BO  bar  to  dower,  in  the  premises  described.  But  the  mort- 
gage was  executed  in  New  York. 

The  4th  sec.  of  the  act  of  1840  provides  that  ^^  when  any 
married  woman,  residing  in  this  State,  shall  join  with  her 
husband  in  a  deed  of  conveyance  of  real  estate,  situate 
within  this  State,  the  acknowledgment  of  the  wife  shall  be 
taken  separately  and  apart  from  her  husband's,  and  she  shall 
acknowledge  that  she  executed  such  deed  freely,  and  without 
any  fear  or  compulsion  from  any  one."  Now,  it  is  admitted 
that  these  words  must  be  certified,  by  the  officer  taking  the 
acknowledgment,  to  divest  the  feme  covert  of  her  dow^. 

But  the  same  law  provides,  ^t  a  deed  for  land  in  Michi- 
gan may  be  executed  according  to  the  laws  of  any  other  State 
or  territory,  and  certified  by  the  clerk  or  other  proper  certi- 
fyiBg  officer  of  a  court  of  record  of  the  county  within  which 
radi  acknowledgment  was  taken,  under  the  seal  of  his  offlk», 
etc.  And  also  that  ^^  when  any  married  woman,  not  residing 
within  this  State,  shall  join  with  her  husband  in  any  con- 
veyance of  real  estate,  situated  within  this  State,  the  con- 
veyance shall  have  the  same  effect  as  if  she  were  sole,  and 
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the  acknowledgment  or  proof  of  the  execution  of  snch 
conveyance  by  her,  may  be  the  same  as  if  she  were  sole." 

Now,  the  objection  is,  not  that  the  mortgage  was  not  exe- 
cuted in  New  York,  but  that;  tiM  pereoos  exeeiAing  it  were 
not,  at  the  time,  residing  in  New  York.  The  aekoowle^ 
ment  was  taken  before  Leonard  ^^Bnmet,  a  jostioe  c^  the 
peace  in  and  for  the  connty  of  Niagara^  and  Blate  of  New 
YoAy  There  is  no  exception  taken  that  the  acknowledge 
ment  does  not  conform  to  the  laws  of  New  Y<«k,  or  that  H 
is  not  duly  certified,  as  reqnired  by  &e  laws  of  tf  idiigan. 

The  i^rinciple  is  not  doubted,  that  real  estate  most  be  ooa->. 
yeyed  in  conformity  to  tiie  law  of  the  State  in  wbkh  it  is 
situated.  And  this  conveyance,  though  made.as  required  by 
the  laws  of  New  York,  derives  its  validity  entirely  from  the 
Michigan  statute,  wfaidi  recognizes  it  as  valid. 

The  bill  represents  that  the  mortgage  was  eowenfeed  in  New 
^ork,  in  pursuance  of  the  laws  of  that  State.  This  bmng 
done,  the  court  will  not  pi«sume  against  die  dSdid  act  of 
tiie  acknowledgment.  There  could  be  no  motives,  for  per* 
sons  residing  in  Michigan,  to  go  to  New  York  for  die  pmpose 
of  conveying  lands  in  Michigan.  Besides,  the  MiohigaB 
statute  does  not  require  as  a  condition  to  such  eonveyanse, 
that  the  grantors  should  reside  in  such  State.  Had  thera 
been  such  a  provision,  there  would  have  been  more  foree  in 
the  ofajection,  that  it  does  not  appear  from  the  bill,  the  mer^* 
gagors  resided  in  New  York  when  the  mortgage  was  exeonted. 

Wlien  the  deed  is  executed  in  Michigan,  it  must  be  oon- 
formably  to  the  Michigan  statute.  And  this  applies  to  all 
deeds  executed  in  the  State,  for  lands  within  it,  whether  hf 
residents  or  persons  merely  passing  throogfa  the  State.  Tbe 
same  principle,  it  is  supposed,  applies,  under  the  Michigan 
statute,  to  deeds  executed  in  any  other  State. 

The  demurrer  is  overruled,  etc. 
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Eabl  V.  Baxxoxd  dk  Batmoxd. 

Tbe  pmdmmf  oi  a  fidt  in  tbf  9latf  oovzt,  mny  be  pUadad  Sa  alwt«nient,  ti>. » 
suit  mbfleqpmUf  Inoiifght  by  the  8Md#  parties,  «nd  for  the  mne  caww,  ia  the 
Circuit  Coort  of  the  United  States. 

Is  this  wppsef,  the  Siate.eeiirtB  aie  considered  as  ezerdsing  a  jiaisdMon,  hsiag 
fint  aasomed,  which  mnet  abate  the  suit  in  the  courts  of  the  Union. 

ffo  other  oovse  can  proTsnta  conflict  of  jurisdiction. 

80  wiien  a  sheriff  first  leTies  en  personal  property,  under  a  State  Judgment,  there 
in  a  yrior  lien,  over  a  levy  made  on  (fas  same  pfoperty  by  the  marshsl. 

One  of  joint  ptoniBsm  filed  the  plea  in  abatement,  the  other  snfiered  a  default 

A  motion  being  made  for  judgmient  on  the  default,  the  court  refused  the  motion, 
on  the  ground  tint  the  plea  showed  there  could  be  no  procedure  against  him. 

lb.  Clark  fi»  pUdntiff. 
Mr.  Douglaai  for  defendant. 

oranoK  ov  thk  oouwt. 

Tan  18  M  ttdson  of  aasnmpBit  agaiosk  the  defendants,  as 
pttrtneiB,  and  makers  of  a  pvoraissoiy  note  for  $1067  48. 
'Diefe  are  two  ooimts  in  the  declaration,  one  npom  a  note,  the 
ether  upon  an  acoonnt  stated* 

One  of  the  defendants,  Bamnel  A.  Baymond,  pleads  in 
abatement,  ^^that  befere  the  filing  and  aervioe  of  the  said 
declaTtttifln  npcm  Mm,  to  int,  in  the  term  of  October,  in  ther 
year  one  thoasand  ei^  hundred  and  forty  six,  to  -wit,  on  the 
eighth  day  of  January,  1847,  in  the  dreait  eonrt  for  the 
eofmity  of  Benrien,  in  the  State  of  Michigan,  the  sud  plain- 
tiff impleaded  the  said  defendants,  Samuel  and  William  A. 
Bqrmond,  and  eachibited  his  declaration  against  them  in  a. 
oevlain  plea  of  trespass  on  the  case  npon  the  rery  same 
ideutieal  promises  and  undertaking  as  in  the  dedaration  in 
Hie  present  snit,  etc.,  and  said  suit  is  still  pending,  etc.,  in 
said  oonit.    To  this  plea  the  plaintiff  demurs. 

The  oomis  of  the  United  States  haye  uniformly  held,  under 
tta  eonatitution  and  acts  of  Oongresi^,  the  judgments  of  the 


tt4  MiamGAir. 


Earl  9.  RtytmrnA  and  iUymoDd. 


State  courts  as  domestic  judgments,  and  consequently,  as  pur- 
porting upon  their  fine  absolute  verity.  In  (Iub  respect  the 
same  elSect  is  given  to  them,  or  should  be  given  to  them,  in 
every  other  State  as  in  the  one  where  ike  judgment  was 
rendered.  It  is  true^  an  execution  can  not  be  issued  on  the 
judgment  of  a  sister  State,  but  in  every  other  respect  the 
effect  is  the  same. 

When  a  court  is  called  to  act  on  a  judgment  in  the  State 
where  it  was  originally  coitered,  or  in  any  other  State,  it  will 
see  if  the  court  had  jurisdiction  of  the  matter,  and  also, 
whether  due  notice  was  given  to  the  party  against  wbom 
judgment  was  rendered. 

Different  views  were  entertained  by  some  of  the  State 
courts,  and  especially  by  those  of  New  York,  but  for  some 
years  past,  the  deoisions  of  the  Supreme  Court  of  the  United 
States,  in  this  respect,  have  been  generally  followed  by  the 
State  courts. 

That  the  pendency  of  a  former  suit,  in  a  court  having  juris- 
diction of  the  same,  may  be  pleaded  in  abatement,  is  a  |ffin- 
dple  well  established.  It  is  so  held,  to  prevait  a  multiplicity 
of  suits  being  brought  for  the  same  cause.  To  tolerate  the 
pendency  of  several  suits,  at  the  same  time,  for  the  same 
cause,  would  be  a  reproach  to  the  admizustration  of  justioe. 
Courts  of  justice  wett  instituted  tx>  afford  speedy  and  effectual 
remedies  for  the  redress  of  wrongs,  and  not  to  afiford  a  liti- 
gious person  the  means  of  oppression. 

The  recovery  of  a  judgment  lor  liie  same  cause  of  acti(m  in 
the  State  court,  closes  the  controversy,  and  merges  in  the 
jndgm^t  the  cause  of  action.  And  in  this  respect,  the  same 
doctrine  is  held  in  the  courts  of  the  United  States,  in  regard 
to  the  judgment  of  a  State  court,  as  a  judgment  given  by  a 
court  of  the  United  States.  The  courts  of  the  United  Stated 
are  not  foreign  to  the  States.  They  administer  the  laws  of 
the  State,  following  the  established  construction  of  its  statotee 
by  its  own  courts.    And,  if  this  effect  be  given  to  the  jud^ 
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meet  of  a  State  couH;,  it  would  fellow,  that  the  pendency  of  a 
suit,  in  such  court,  may  be  pleaded  in  an  action  for  the  SMne 
cause,  in  the  conrts  of  the  United  Slates,  There  is  no  other 
mode  by  which  a  conflict  of  jurisdiction  can  be  avoided. 

It  may  be  laid  down  as  a  general  mle  of  action  for  the 
Federal  and  State  courts,  that  which  ever  shall  first  take 
jurisdiction  of  a  case,  the  jurisdiction  of  the  other  may  be 
defeated  by  a  plea  in  abatement.  And  to  avoid  a  conflict 
between  tiie  ministerial  officers  of  the  Federal  and  State 
courts,  the  officer  who  first  levies  his  execution,  is  entitled  to 
a  preference,  the  same  as  where  both  erecutions  emanate  firom 
a  State  court  or  courts. 

This  court  takes  cognizance  of  the  laws  of  the  State,  and 
liiey  know  that  Ae  Circuit  Court  of  Berrien  county  is  a  court 
of  general  jurisdiction.  The  decision  of  the  Supreme  Court 
hw  vemoyed  the  objection  that  the  adoption  of  the  revised 
statutes  abrogated  the  circuit  courts  of  the  State. 

The  demurrer  to  the  plea  is  sustained. 

This  decision  being  announced,  a  motion  was  made  for 
judgment  against  the  other  defendant,  who  had  suffered  a 
default. 

If  one  of  two  joint  promisers  plead  infancy  or  bankruptcy, 
the  action  may  be  prosecuted  against  the  other.  But,  if  the 
plea  of  one  be  to  the  merits,  and  the  plea  is  sustained,  the 
other  is  discharged,  because  the  plea  shows  that  neither  can 
be  charged.  If  the  note  was  given  without  consideration,  or 
tofr  a  consideration  forbidden  by  law,  or  against  the  policy  of 
fte  law,  the  plea  of  one  would  discharge  both. 

In  this  case  the  plea  filed  showed  equally  a  want  of 
jnrisdtiction,  as  to  both  parties.  The  default  confesses  the 
jurisdiction,  but  the  plea  shows  there  can  be  no  jurisdiction ; 
the  same  as  a  plea  to  the  merits,  that  there  can  be  no  re- 
oov«y.    S  Seig't.  &  R.  j>80 ;  1  Ohitt.  pi.  44,  a ;   Bingham 
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w-  Jadg^.  IS  L.  lifamxy,  9»  Mwgin;  10  Jctaa.  Bep.  678; 
8  McLean'A  Bep.  168. 
Tlie  lootioii  for  jndgmest  is  oveiniled. 


A  judgmeot  a^tiaBt  one  of  tfa^  pumBnof  t  firm,  will  utboriat  th^  cbfliiff  of 

maishal  to  levy  on  the  right  of  tbe  judgment  debtor  in  the  gooda. 

But  the  debts  of  die  purtnenhipmuet  be  first  paid,  before  thepertnenihip  inuporty 
utk  be  applied  in  payment  of  tbe  individul  debts  of  eitfaor  paitnec. 

If  the  (Mfioer  shall  deem  it  safe,  he  may  malie  an  arrangement  with  the  partner 
to  sell  the  goods,  and  account  for  the  proceeds,  after  pajring  the  debts  of  the 
paiuienfaip. 

AndwiieialtianeeaflwifyfertfaeaecMilyof  the  officer,  be  ■njtabO'poBsesMi 
of  the  entire  property,  and  eell  the  interest  of  the  partnsr  against  whom  judgment 
has  been  entered. 

But  this  prooeeding  ooght  not  to  be  had,  as  it  braaksvpAe  partnership,  and  lead* 
to  great  uncertainty,  unless  it  be  neoenniy.  ^   . 

The  pnrehaser  of  the  right  sold  becomes  a  snbstitBted  partner,  in  lieu  of  Um 
him  whose  property  is  sold. 

Mr.  Iforvdl^  District  Attomej. 

MesBTB.  fhzser^  JSoward,  Goidd^  and  Btmuffn  for  the 
defendant. 

OPIHIOH  OV  TBB  OOUBT. 

This  is  an  indictment  f<»r  resisting  process.  By  the  2&d 
section  of  the  act  of  Ayiai  SOtb,  1790,  it  is  provided,  if  angr 
person  shall  knowingly  obstroct,  resist,  or  oppose,  any  ofBoer 
of  the  United  States,  in  serving  any  legal  or  judicial  writ  cor 
process  whatsoever,  or  shall  assault,  beat  or  wound  any  officer 
or  other  person  duly  anUiorized,  in  serving  or  ezeouting  any 
writ,  he  shall  be  imiaisoned,  etc 

A  judgment  having  been  obtained  in  this  oonrt  by  Shddon 
0nd  others  v.  CartU  and  Mc  Others^  an  eocecotion  vss  issudd. 
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wUdi  wftB  levied  <m  the  geodB  of*  store  owoed  l^  HeOilyeM 
and  Wilfiams,  the  defendant  in  parfenenhip.  Thompeon  was 
deputy  mardial.  The  execataon  being  offered  in  evidence  to 
&6  jury,  waa  objeeted  to,  on  Ike  ground  tiiat  it  was  not 
BuiBcientiy  described  in  the  indictment.  The  names  of  the 
pftrties  are  stated,  and  the  judgment,  which,  the  court  think, 
smfficieoitly  describe  the  execution ;  and  it  was  read  in  evi- 
dence. And  ttie  deputy  marshal  states  that  he  levied  it  on 
the  goods  of  the  store.  He  proposed  to  set  off  McOilvers's 
interest;  but  tliedeifendant  said  he  could  not  permit  the  goods 
to  be  taken.  After  taking  advice,  witness  tetumed  to  the 
fltoe,  and  infonned  the  partners,  as  they  rcAised  to  give  up 
McGilvcars's  interest,  it  was  his  duty  to  take  possession  of  the 
whole  of  like  goods.  The  defendant  then  made  two  propo- 
sitions. Ist— That  iiie  marBhal  might  advertise  and  sell 
McGfilvers's  intoreet,  subject  to  aU  the  debts  of  the  concern. 
9d.  Place  a  derk  in  the  store,  and  see  that  an  account  was 
loept ;  and  &iaUy,  the  levy  to  be  held  subject  to  the  debts 
of  tfce  partn^raMp,  and  whatever  remained  of  McGUvefs^s 
mterest  eouM  be  sold. 

Being  about  to  leave  the  store,  witness  asked  Williams  if 
he  xcfbsed  to  permit  him  to  ti^e  possession  of  the  whole  or 
aay  -part  of  the  goods.  And  he  answered  that  he  did  refiiae, 
on  which  Hie  witness  left  the  store*  Afterward,  on  the  80th  of 
Jmtuuy,  witness  took  six  individuals,  and  entored  l&e  store. 
Defendant  said  he  would  not  pennit  the  goods  to  be  touched, 
and  if  witness  made  the  atfe^npt  to  take  tiliem,  he  would  put 
him  out  of  the  store.  Witness  replied  iSbaA  he  was  deput^^ 
msrslial,  referred  to  Ae  process,  and  commanded  all  preserit 
to  assist  him  if  resisted.  The  defendant  then  said,  if  any  one 
tmdied  the  goods,  it  should  be  done  at  hie  peril.  Johnson 
ee«mted  shovels,  etc.,  and  WiUiama  polled  his  hands  off. 
Other  persons,  in  attempting  to  remove  the  goods,  weve 
mbted  by  WiUiama,  the  defendant.  A  gmeral  scuffle  eo- 
toed;  defendant  took  bold  of  witness,  ordered  the  door  to  be 
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opened,  amd  requested  him  to  leave  the  platSe.'  Witness  did 
not  attempt  to  remove  tibe  goods  out  of  doors,  bat  ditimed 
the  right  to  vemove  them,  should  he  not  con^der  them  safo, 

Williams  was  willing  that  witness  should  sell  the  right  of 
McGilvers  in  the  goods ;  but  that  debts  were  due  by  the  firm, 
and  McGilvers  owed  the  firm,  the  amount  of  whidi  he  oould 
not  immediately  ascert^.  Witness  claimed  the  right  to  take 
axclusive  possession  c^  the  goods,  and  sell  McQilvers's  inte- 
i^t,  unless  that  interest  should  be  set  off. 

Under  Vkfienfaoiaa  against  one  of  two  partners,  the  sheriff 
or  marshal  may  seizse  the  goods  of  both,  and  sell  the  defend** 
ant's  moiety  in  tiiem ;  in  which  case  the  vendee  will  be  tenant 
in  common  with  the  other  partner,  2  Doug.  660 ;  Comyns, 
317;  1  8alk.  892;  3  B.  and  P.  2^4,  288;  24  Wind.  393, 
4-898;  3  Wash.  6  0.  0.  Kep.  821,  838. 

Unless  the  officer  levying  the  execution  can  make  an 
arrangement  sads&ctory  and  safe  to  himself,  in  regard  to  tlie 
partnership  goods,  he  has  a  right  to  take  the  whole  of  theoEt 
into  his  possession,  until  the  sale  of  the  interest  of  the  partner 
levied  on.  But  this  need  not  be  done  where  there  is  no  neoes^ 
sity  for  it. 

The  partnership  debts  must  be  paid,  before  the  interest  of 
either  partner  can  be  applied  in  satisfaction  of  any  individual 
•debt. '  And  the  extent  of  this  interest,  where  debts  are  owing 
by  the  firm,  must  be  more  or  less  uncertain.  Even  the  most 
accurate  statements,  made  out  from  the  bodka  of  the  partner- 
ship, can  be  nothing  more  than  an  approximation  to  the  true 
amount.  Debts  are  to  be  collected,  and  goods  are  to  be  sold. 
From  these  sources,  &r  less  than  the  nominal  value  may  be 
realized. 

To  take  possession  of  the  entire  goods,  must  seriously  aflEeet 
the  credit  of  the  firm  of  the  partner,  who  is  answerable  for 
all  the  partnership  debts;  It  is  desirable,  therefore,  that  in 
aach  cases  the  officer  should  make  a  reasonable  airangemeni 
witli  the  partus,  so  as  to  have  the  goods  safely  kept  until  the 
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day  of  sale.  The  purchaser  will  enter  ae  a  partner  in  the 
firm,  in  the  place  of  the  judgment  debtor. 

It  is  proper  that  I  should  remark  to  you,  gentlemen  of  the 
jury,  that  die  defendant  showed  no  disposition  to  prevent  the 
sale  of  MeGilvers's  interest  in  the  partnership.  He  seemed  to 
be  only  desirous  of  protecting  his  own  interest,  and  the  inte- 
rest of  the  creditors  of  the  firm,  and  the  propositions  he  made 
were  fair,  if  the  officer  could  trust  him  with  the  goods.  The 
clerk  which  it  was  proposed  to  put  into  the  store,  would  seem 
to  afibrd  security  against  the  ill^al  acts  of  the  active  partner. 

Upon  the  whole,  gentlemen,  it  will  be  for  you  to  determine 
whether  the  defendant  is  guilty  of  resisting  the  process  of  the 
court,  as  he  stands  charged  in  the  indictment.  Where  an 
individual  arrays  himself  against  the  authority  of  the  officer, 
he  incurs  a  serious  responsibility,  and  if  convicted,  must 
saSer  the  penally,  provided.  You  wHl  consider  the  mitigating 
drcumstances  of  this  case,  as  shown  by  the  testimony,  and 
find  the  defendant  guilty  or  not  guilty,  as  your  judgments 
shall  dictate. 

The  juiy  found  the  defendant  not  guilty. 


£.   HUBD  V.  WiLLUlfiS  ASD  HuNT. 

A  motion  made  at  one  term  but  not  decided  at  that  tenn,  nor  continued  to  the 
hext  one,  the  court  will  order  a  continuance  nunc  pro  tenc,  but  will  not  require 
te  other  pwty  to  take  iq>  the  motion  at  the  term.  ' 

He  had  «  pght  to  enppoae,  that  aa  the  motion  was  oot  oontinued,  it  had  been 
ahtadooed. 

Mr.  EmmonB  for  plaintiff. 
Mr.  Dcmdson  for  defendants. 

OPINION  OF  THS  OOXTBT. 

A  motion  was  made  at  the  last  term  in  this  case,  to  se 
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Mide  a  sale  on  execttioB.  The  motion  was  not  continaed, 
and  the  defendants'  oounsel  objeefeB  to  taking  it  np,  on  that 
ground.  The  court  directed  a  coDtinnainoe  to  be  entered  nunc 
pro  iune^  bat  held  that  the  defendants'  ooonsel  was  not 
bonnd  to  take  np  the  canse  at  the  present  term,  as  the  motioQ 
was  not  continaed  regularly  from  the  last  term.  The  defend- 
ants' oom»eI  had  a  right  to  cmppose,  as  the  motion  was  not 
eontinued,  it  had  been  abandoned. 


H.  BflULKKwixxB  V.  A.  BsAXioro. 

Th»I«w  MqttuM  tfte  difodHicNi  taken  udir  the  wiof  Co^flTMit  to  be  nttdad 
Vy  the  officer,  until  Ke  delxTer  the  same  into  coort,  or  ahall,  together  with  a  oertifr 
cate  of  <he  reaeons  for  taking  it,  etc.,  be  by  him  eealed  and  directed  to  the  court 

The  hiw  fid  net  intend  4iat  eiifaer  party  ahenid  hewre  pawcwian  of  the  depeatieB^ 
Until  it  ehall  be  pobliabed  by  tfie  ipecial  or  general  order  of  the  court 

A  depoeitioD  noteo  put  up  and  directed,  will  be  rejected. 

Messrs.  Bates  and  Watson  for  plaintiff. 
Mr.  Rameyn  for  defendant. 

OPIKIOK  OF  THE  OOUBT. 

On  the  trial  of  this  case,  a  deposition  was  offered  in  evi- 
dence, which  was  taken  in  New  York,  May  29th,  1847.  It 
was  mailed  at  Waterloo,  in  that  State,  June  the  4th,  and 
received  from  the  post  offioe  here,  the  7th  of  June.  The 
connty  jadge  certified  that  the  deposition  was  reduced  to  wri- 
ting by  the  deponent,  in  his  presence,  but  did  not  state  that 
it  was  retained  by  him  until  it  was  sealed  and  directed  to  the 
derk  of  the  drcnit  court.  It  was  so  directed,  bat  by  whom 
is  not  stated.  The  name  of  the  case  in  which  the  deposition 
was  taken  was  indorsed  on  the  envelope.  For  the  want  of 
this  certificate,  the  deposition  was  objected  to. 

The  a«t  of  Oongress  provides  that  the  depositions  so  taken 
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ahall  l)e  retained  by  sach  magiBtrate,  until  he  deliver  the  same 
Willi  his  own  hand^  into  the  conrt,  for  which  they  were  taken, 
or  shall,  together  with  a  certificate  of  the  reasons  as  afore- 
eaid,  of  their  being  taken,  and  of  the  notice,  if  any,  given  to 
the  adverse  party,  be  by  him,  the  said  Magistrate,  sealed  up 
and  directed  to  such  court,  and  r^nain  under  his  seal,  nntU 
opened  in  court. 

This  act  of  Congress,  nnder  which  depositions  are  genendly 
taken,  without  notice,  has  always  received  a  strict  constroo- 
tion.  In  Beal  v.  TAamjwm  etal^S  Granch,  70,  it  was  held 
to  be  a  &tal  objection  to  a  deposition  taken  nnder  the  judi- 
ciary act  of  1788,  that  it  was  opened  oat  of  court.  And  in 
the  case  of  the  United  States  v.  &nith,  4  Day,  121,  it  was 
decided  where  the  certificate  of  a  magistrate,  taking  a  depo- 
sition, stated  it  to  have  been  written  in  his  presence,  without 
saying  by  whom,  and  it  appeared  that  the  substance  of  it  had 
been  reduced  to  writing  by  the  deponent,  ten  days  before,  at 
a  ^iflSwftnt  place,  when  the  magistrate  was  not  present,  tiiat 
such  deposition  was  not  admissible  in  evidence. 

The  deposition  olgected  to,  may  have  been  handed  to  the 
party,  at  whose  instance  it  was  taken,  who  forwaided  it  by 
mail  to  the  derk  of  the  court.  The  law  did  not  intend  that 
either  paify  should  have  possession  of  the  deposition,  until  it 
should  be  received  by  the  clerk,  and  opened  by  the  general  or 
special  order  of  the  court.    The  deposition  is  rejected. 


West,  Ouvsb  &  Oo.  v.  Davis. 

Wboe  no  fraud  or  unbinien  la  alleged,  a  court  will  not  tet  aaide  a  judicial  Bal#« 
on  thagraiiiid  of  inadaqnaey  of  price. 

Mr.  Damdion  appears  for  complainants. 
Mr.  Romeyn  for  defendant 
17 
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OPIHIOlf  or  TBE  OOUBT. 

Thb  Ib  a  petition  repTesentiiig  that  a  decree  of  foredoBnre 
entered  on  a  certain  mortgage,  on  a  bill  filed,  being  takenjpro 
oonfeeso^  tilie  mortgaged  premiaeB  were  ordered  to  be  sold, 
and  after  notice  given  as  required,  they  were  sold  for  one  hun- 
dred dollaiB ;  when  the  property  is  represented  to  be  worth 
six  hundred  dollars.  That  it  rents  for  sevenly-fiye  doUare  per 
annum.  The  sale  was  confirmed  bj  the  court.  Petitioner 
prays  that  the  sale  may  be  set  aside  on  the  ground  of  inade- 
quacy of  price,  and  some  other  circumstances  alleged.  Ko 
fraud  or  xmfidmess  is  suggested. 

This  application  is  opposed,  first,  on  the  ground  that  it  asks 
the  court  to  annul  and  set  aside  an  order  or  decree  entered  at 
a  previous  term,  which  the  court  can  not  do.  That  this  prin- 
ciple is  fully  recognized  in  3  Wheat.  Bep.  691 ;  12  Peters' 
490-S ;  10  lb.  480 ;  and  that  the  same  point  was  settled  in 
Itedfofd  y.  Dorsey^  3  Wash.  0.  0.  438.  It  is  also  m^ed 
that  the  biddings  will  not  be  opened  and  a  re-sale  ordered 
except  in  cases  of  fraud,  accident  or  mistake,  2  Paige  Bep. 
100. 

This  application  does  not  affect  the  original  decree,  but, 
only  the  confirmation  of  the  sale.  This  order  is  made,  as  a 
matter  of  course,  where  no  objection  is  made,  and  the  pro- 
ceedings on  their  fieu^e  appear  to  be  regular.  Such  an  order, 
it  would  seem,  can  not  have  attached  to  it  the  same  dignity 
as  a  final  decree  on  the  merits.  And  if  at  any  fhture  time  it 
should  appear  that  the  proceedings  of  the  marshal  had  been 
irregular,  the  confirmation,  we  suppose,  might  be  set  aside. 

There  does  not  appear  to  be,  in  the  present  case,  any  irreg- 
ularity, mistake  or  fraud.  The  only  objection  urged  is,  that 
the  property  sold  for  less  than  its  value.  We  can  not  say  that 
tins  inadequacy  is  so  striking  as  to  authorize  the  setting  aside 
of  the  sale.    The  application  is,  therefore,  rejected. 
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Joseph  Osat  v.  Eluah  Lac;. 

Wflids  of  mnplomgo,  not  deacriptiTe  df  tho  bill,  but  of  the  place  where  it  ia  pay- 
able, ia  no  Yarianoe. 

liVlienDotBBor  Mile  are  tent  for  ooUectkm,  they  are,  generally,  indoned  ia  Uank, 
ao  aa  to  enable  the  holder  to  fill  np  an  aamgnmen^  to  hiouell 

Under  this,  he  may  bring  a  >uit  in  his  own  name. 

A  fcraign  Inll  of  ezdiaoge  mnat  be  regularly  protested,  aAer  a  <iemand  and 
rafiiaal  of  payment 

A  aaal  of  anotary  may  be  an  impreasien  made  by  the  seal  on  paper,  without 
wax  or  any  othar  tenaceooa  substance. 

Hie  aaal  of  the  notary  ia  reoognized  in  all  countiiea  where  the  law  merchant 
liivailB. 

A  aeal  la  not  leqmied  by  the  cM  law. 

Where  evidenoe  has  been  giTen,  as  to  notice,  the  court  will  re&r  the  matter  to  the 
iay,  atafing,  aa  matter  of  law,  what  ia  a  sufficient  notice. 

Thereianonaiiiy  in  charging  ezdutfige  on  a  bill  drawn  in  Indiana,  payable  in 
New  York. 

A  pnrchaae  of  a  bill  at  any  discount  or  premium,  not  done  to  corer  usury,  is  not 
nmiiona. 

The  notes  of  a  western  qpede  paying  bank  are  less  Talnable,  generally,  than  the 
notes  of  eaatem  banks,  and  this  may  be  covered  by  a  contract,  without  usury.* 

The  notes,  it  is  alleged,  were  signed  and  indorsed  in  Michigan,  but  as  they  were 
negotiated  at  the  bank  in  Indiaaat  the  court  held  that,  that  waa  the  plaoe  of 


Messrs.  Joy  and  Porter  for  plaintiff. 
Messrs.  Romeyn  and  Dcma  for  defendants. 

OPINION  OF  THE  OOUBT. 

This  action  is  brought  on  a  bill  of  exchange,  dated  the  2l8t 
of  September,  1840,  for  $3842,  payable  six  months  after 
dabe,  by  Elijah  Lacy,  payable  to  the  order  of  David  Lacy, 
at  the  Cily  Bank,  New  York  city,  which  was  accepted,  but 
not  paid.  The  jury  being  sworn,  this  bill  was  offered  in 
eyidence. 

A.  Kogers,  a  notary  public  was  called  to  prove  a  demand 
of  payment  on  the  bill,  protest  for  non-payment,  and  notice 
to  the  drawer  and  indorser.    The  objections  stated  on  thia 
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point  will  be  noticed  at  a  snbBequent  stage  of  the 

it  being  agreed  that  all  ezoeptions  maybe  taken  at  that  time. 

An  objection  is  made  to  the  admission  of  this  bill,  that  it 
is  not  accnrately  described  in  the  declaration.  The  declara- 
tion states  the  bill  to  be  ^'payable,  at  the  Oily  Bank,  New 
York  city,  in  the  State  of  New  York."  The  only  variance  is, 
that  the  bill  on  its  fkce  waa  payable  at  the  City  Bank^  New 
York  city.  And  the  declaration,  after  so  describing  the  bill, 
adds  ^^  in  the  State  of  New  York."  Now,  this  is  an  addi- 
ticmal  &ct  stated,  not  as  descriptive  of  the  bill,  but  after 
stating  that  it  was  ^^  payable  at  the  City  Bank,  in  New  York 
city,"  "  in  the  State  of  New  York,"  is  added.  That  is,  the 
Oity  Bank  and  the  city  of  New  York  ajre  in  the  State  of  New 
York.  The  declaration  wonld  have  been  good  without  this, 
as  ^^  New  York  city  "  is  as  well  known  as  ^^  the  State  of  New 
York,"  bnt  it  is  given  as  describing  the  state  in  which  New 
York  city  is  sitaated,  and  not  as  descriptive  of  the  bill. 
There  is  no  variance  between  the  declaration  and  the  bill 
which  can  ezdnde  it  from  being  received  as  evidence. 

As  by  arrangement  the  questions  of  law  were  to  be  raised 
in  the  form  of  instructions  to  the  jury,  the  instructions  asked 
will  be  considered. 

1.  That  it  is  not  competent  for  a  mere  agent  to  maintain 
an  action  on  a  negotiable  note,  or  bill  of  exchange,  in  his 
hands,  though  it  be  with  the  consent  of  his  principal.  And 
if  the  jury  believe  that  the  bill  of  exchange  in  controversy 
belonged,  at  the  time  of  the  institution  of  this  suit,  to  the 
State  Bank  of  Indiana,  and  that  the  plaintiff  sues  merely  as 
its  agent,  then  he  is  not  entitied  to  recover. 

In  answer  to  this,  the  fact  may  be  admitted,  that  Orr  sues 
as  the  agent  of  the  bank.  This  is  an  ordinaiy  transaction, 
not  only  with  banks,  but  with  all  holders  of  bills,  when  it 
becomes  necessary  to  send  them  to  banks  or  other  agents  for 
collection.  They  are  indorsed  in  blank,  and  this  gives 
authority  to  the  agent,  not  only  to  receive  and  receipt  for  the 
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money,  bot  to  bring  a  suit  in  his  awn  name,  on  tho  bill. 
Theore  'was  a  blank  indorsement  on  the  bill  before  ns,  and  that 
is  now  filled  np  in  the  name  of  Qrr,  the  plaintiff.  This  is, 
at  leuB^  prima  fiude  eTidence  of  a  legal  right  to  sne,  and  it 
is  not  oontroTerted  by  evidence.  This  question  can  only 
become  important,  as  regards  the  jurisdiction  of  the  conrt,  or 
set-oA.  The  snit  is  prosecnted  with  the  assent  of.  the  bank, 
and,  in  fiict,  by  it,  in  the  name  of  the  plaintiff. 

a.  That  the  defendant  in  this  case,  by  drawing  Ihe  bill  of 
fluehange  in  dispnte  did  not  assume  an  absolute,  but  a  con* 
ditional  liability,  that  after  it  was  accepted,  his  liability  and 
obligation  were  not  to  pay  it  at  matmity  if  the  acceptor  did 
not  pay  it,  but  only  to  pay  in  case  the  bill  should  be  legally 
prosented  lor  payment,  and  then  in  the  eyent  of  a  refusal  or 
neglect  to  pay  by  the  acceptor,  that  it  should  be  regularly 
protested,  and  due  notice  given  to  him  of  the  dishonor.  That 
presentment  for  payment  at  matority,  and,  at  the  |«oper 
place,  demand  of  payment,  refusal  or  neglect  to  pay,  legal 
protest  and  due  notice  of  these  fiEusts  to  the  drawer,  must  all 
eencor,  before  hecan  be  held  liable. 

OSiis  instruction  was  given  as  asked. 

3.  ^^  That  this  being  a  foreign  bill  of  exchange,  in  order 
to  charge  the  drawer,  it  is  necessary  that  it  should  have  been 
rcgulaily  protested  by  a  notary  public." 

And  it  is  contended  that  there  is  no  evidoace  of  ICr. 
Sogers  having  been  a  notaiy  public.  He  swears  that  he 
was  one  on  the  35th  of  March,  1841,  but  this  bUl  was  dis- 
benoied  on  the  24th. 

The  court  answer  this  by  saying,  that  the  principle  in  the 
instraction  is  correct;  and  they  also  say  that  the  notorial 
seal  is  evidence  of  the  character  and  authority  of  the  notaiy. 

4.  ''That  in  order  to  charge  this  defendant  a  regular  pro* 
test  must  be  produced,  and  that  the  paper  attached  to  the  bUl 
of  exchange  in  this  case  is  not  a  sufficient  and  regidar  pro- 
test, not  being  under  the  seal  of  the  notaiy." 
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In  finppoit  of  this,  it  is  aigaed,  ^'thaft  a  seal  is  required 
by  the  law  merchant.  Btoiy  on  Bills  of  Exchange,  877; 
Oiittjr,  455.  The  seal  must  be  on  wax  at  common  law. 
4  Eent,  458.  In  tiiis  State,  it  k  conceded  that  it  may 
be  a  scroll  or  device,  bnt  not  by  an  impiesion  on  paper. 
Laws  of  1840,  pp.  167,  sec.  8.  Jn  New  York,  by  statute, 
public  o£Scers  and  courts  may  seal  by  an  impression  upon 
paper.  3  Bey.  8tat«,  404,  sec.  61 ;  4  Kent,  458.  The 
question  then  is.  Will  sudi  an  impression  by  a  notaiy  be 
recognised  as  a  good  sealing  of  the  protest  under  Ae  pres- 
ent law." 

^^  But  admit  that  a  proper  impression  made  in  New  York, 
may  be  a  good  one,  a  distinct  and  an  important  question 
arises,  where  is  the  eyidence  that  lihis  is  the  seal  of  the  notavy, 
or  that  Sogers  was  in  fiEict  a  notary  I  To  test  this  we  ask  ^ 
court  to  charge  as  foDows: 

^That  there  is  no  evidence  before  the  jury  that  the  paper 
attached  to  the  bill  of  exchange,  read  in  this  case,  is  the  pro- 
test of  the  bill  of  exchange  by  a  notary.' 

And  it  IB  argued  that,  al^ough  a  paper  impression  may 
be  good  in  New  York,  still  it  does  not  follow  that  it  proves 
itself  in  another  State,  for  tlie  law  of  evidence  lex  farL  2 
Hill,  227 ;  Story  on  Oonflict  of  Laws,  684." 

The  court  rdFhse  the  fourth  and  fifth  instructions.  The 
sufficiency  of  the  notice,  when  the  fiacts  are  not  disputed,  is  a 
question  of  law.  Stoiy  on  Bills  of  Exdiange,  890.  The 
notary  swears  that  he  made  a  demand  for  payment  at  the 
bank,  at  the  maturily  of  the  bill — ^that  he  regularly  protested 
it  for  non-payment,  and  gave  notice  on  the  25th  of  Maidi| 
1841.  A  seal  is  not  required  by  llie  civil  law,  but  it  has  been 
required  by  the  common  law  from  its  earliest  history.  Jn 
the  2  Bevised  Statutes  N.  Y.  75 — '*  Seals  of  courts  and  officers 
are  authorised  to  be  made  by  a  direct  impression  on  paper." 
Judge  Cowen  says,  ^'that  the  seal  under  this  statute  has  no 
force  beyond  our  own  territory."    If  this  be  correct,  it  can 
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be  ooireet  only  in  a  very  limited  sense.  In  New  York  the 
oommon  law  fonn  is  adhered  to,  the  impression  must  be  made 
on  wax,  orsomeienaoeoTis  substance;  and  nnder  this  rule  the 
courts  may  not  consider  a  seroU  as  a  seal  on  private  writings, 
bat  in  xegBii  to  judicial  records  and  public  docoments,  the 
aeal  would  be  recognized  as  valid,  if  applied  as  required  by 
the  law  of  the  State  where  it  is  used. 

The  notorial  seal  proves  itself  in  all  countries  where  the 
law  merchant  prevails,  and  it  is  only  necessary  that  it  should 
conform  to  the  law  of  the  place  where  the  notary  acts.  An 
impression  upon  the  paper  is  as  good  as  upon  wax,  or  any 
tenaceouB  substance.  An  impression  on  the  parchment  or 
paper,  with  an  intent  to  make  a  seal,  is  good  at  common  law. 
Qiancellor  Kent  says,  4  Comm.  862  n.  a. — ^^  In  public  and 
notorial  iostraments,  the  seal  or  impression  is  usually  made 
on  the  paper,  and  with  such  force  as  to  give  tenadiy  to  the 
impression,  and  to  leave  the  characteir  of  the  seal  upon  it." 

A  notary  is  a  commercial  officer.  His  seal  is  an  authenti- 
cation of  bis  acts,  more  generally  acknowledged  throughout 
the  oommerdal  world  than  that  of  any  other  officer.  And 
Hob  is  sanctioned  under  the.law  merchant,  which  is  a  part  of 
the  oommon  law,  and  is  essential  to  commercial  transactionB. 

6.  That  even  if  the  bill  had  been  regularly  presented  and 
protested,  and  the  evidence  of  the  protest  is  sufficient,  the 
plaintLBTis  not  ^ititled  to  recover,  unless  the  jury  believe  that 
the  defendant  was  duly  and  legally  notified  of  the  dishonor 
oS  the  paper. 

The  court  vnll  give  this  instruction,  with  the  remark,  that 
the  notary  having  made  the  demand ,  and  protest  was  required 
in  regard  to  the  notice  to  deposit  it  in  the  New  York  post- 
office,  directed  to  the  residence  of  the  party  notified. 

7.  That  there  is  no  legal  and  sufficient  evidence  of  such 
notice. 

The  court  refuse  this  instruction,  and  say  to  the  jury,  if  they 
believe  the  &cts  sworn  to  by  the  notary,  there  was  le^  notice. 
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8.  That  in  order  to  charge  the  defendant,  it  is  neoeeearjr 
that  they  should  belieye  from  the  evidence  that  the  notice 
sent  to  flie  drawer,  bj  express  terms,  or  hy  natural  or  neces- 
sary implication  fipom  tiie  language  nsed,  contained  in  snb- 
stance  a  trae  description  of  the  bill,  an  assertion  of  due 
presentment  and  dishonor,  and  that  the  holder  or  some  other 
person,  looked  to  the  dntwer  for  indemnity  and  reimborse- 
ment. 

b  answer  to  this,  tiie  coort  will  say,  that  the  notice  must 
have  been  sufficient  to  apprise  the  drawer  of  the  bill  in  ques- 
tion, that  it  was  not  paid,  though  demand  for  payment  was 
made,  and  that  the  holder  will  look  to  him  for  payment. 

9.  That  the  State  Bank  of  Indiana,  by  its  charter,  had  no 
right  on  a  loan  of  nxmey,  or  dieoount  of  a  note  or  bill,  to 
take  more  than  six  per  cent,  per  annum,  and  that  if  there  was 
on  the  discount  of  either  of  the  original  bills  of  exchange  an 
illegal  interest,  and  a  corrupt  agreement  on  the  part  of  the 
bank,  to  take  more  than  the  legal  rate  of  interest,  and  such 
was  actually  taken  or  contracted  for,  and  the  amount  thereof 
included  in  the  present  bill,  and  that  it  was  giyen  for  tiie 
same,  then  the  latter  can  not  be  collected  from  tins  defendant. 

1.  Under  this  head  it  is  argued,  that  a  willffal  violation  of 
the  charter  of  the  bank,  renders  the  contract  void,  irrespedive 
of  the  general  usury  laws.  2  Peters,  627;  9  Peters,  400, 
and  many  other  cases  eettie  this  point. 

2.  That  if  the  original  transaction  was  illegal  and  usurious, 
the  renewed  security  is  so.  Walker  v.  Bank  of  WaeMnfftan, 
8  Howard,  71 ;  18  Peters,  845. 

8.  The  instruction  as  prayed  for,  does  not  make  the  mere 
loaning  of  depreciated  bills  per  ee^  an  act  of  usuiy,  or  viola* 
tion  of  the  charter,  but  leaves  it  as  a  question  of  &ct  for  the 
jury,  and  is,  therefore,  directiy  within  the  case  of  the  Bank 
of  the  United  States  v.  Waggoner^  9  Peters,  400. 

We  contend  to  the  jury,  that  there  are  strong  circumstances 
to  show  the  usury  in  this  case.    That  it  consisted  in  paying 
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out  depredated  bank  notes,  and  in  requiring  the  paper1x>  be 
payable  in  New  York. 

In  answer,  the  conrt  give  the  ninth  instmction.  And  they 
remarked  to  the  jury,  tbe  nsniy  set  up  haying  been  pleaded, 
may  be  insisted  on  by  the  delieaadant.  The  conBiderati<m  of 
the  bill  now  before  ns,  it  is  considered,  was  nsmions.  That 
consideration  consisted  in  two  previous  bills.  One  was  a 
draft  on  Elijah  Laqjr,  drawn  by  O.  F.  Lacy,  for  three  thousand 
doUais,  on  the  order  of  William  B.  Beason,  fire  months  after 
date,  and  which  was  dated  1st  February,  1840.  The  other 
bill  by  the  same  parties,  was  dated  the  14th  of  April,  1840, 
for  two  handled  dollars,  payable  in  ninety  days.  These  IhIIs 
having  been  protested  for  non-payment,  were  retomed  to  the 
bank.  At  the  time  they  were  negotiated  at  the  bank,  it  paid 
specie,  and  continaed  to  do  so  nntil  July,  1840. 

33ie  interest  was  charged  upon  the  above  bills,  and  five  per 
cent,  damages  allowed  in  such  cases  by  the  Michigan  statute. 
A  payment  of  fifteen  hundred  dollars  was  made  on  the  bills, 
and  llie  bill  of  exchange  now  in  controversy  was  given  for  the 
balance  stiU  due. 

The  charter  of  the  bank  prohibits  it  from  taking  more  than 
six  per  cent,  interest.  Now,  to  constitute  usury,  there  must 
be  a  loan  made,  corruptly,  for  more  than  the  legal  rate  of 
interest,  and  with  the  intention  of  evading  the  law.  If  de- 
preciated notes  are  loaned  as  money,  it  may  be  a  drcum- 
stanoe  connected  with  others,  to  show  a  corrupt  intent.  But 
the  Bank  of  Indiana  paid  specie  at  Ihe  time,  and  its  notes, 
though  less  valuable  than  eastern  paper,  can  not  be  consid- 
ered  as  depreciated  paper,  so  long  as  an  application  at  the 
bank  would  convert  tiiem  into  specie. 

It  is  said  that  at  the  time  the  first  bills  were  given,  a  bill 
on  New  York  was  worth  fix>m  seven  to  ten  per  cent,  more 
than  the  paper  of  the  bank.  This  refers  to  bills  payable  at 
sight;  there  has  been  no  evidence  as  to  the  value  of  bills  on 
New  York  payable  on  time,    (tee  of  the  ordinal  bills  was 
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payable  in  fire  moiithB,  the  other  in  Hiree.  From  tiie  oonise 
of  trade,  exchange  is  generally  in  &yor  of  the  east  and  against 
the  west/ 

In  baying  sadi  bills,  banks  generally  incur  some  risk.  The 
exchange  varies,  and  the  payment  may  not  be  made  puno- 
toally.  The  present  c&se  illustrates  this  &ct.  Bndx  a  trans- 
action being  bona  fde^  is  never  nsorion^.  Banks  deal  in 
bills  of  exchange,  a  purchase  of  a  bill,  at  any  price,  is  not 
nsniioQS.  But  if  such  purchase  is  made  as  a  cover  to  the 
transaction,  it  may  be  usurious.  The  usual  course  is,  to  draw 
eastern  bills  and  ship  produce  to  meet  them.  Buch  a  trans- 
action is  not  usurious.  In  the  language  of  the  Supreme 
Court,  in  9  Peters,  899,  ^^there  must  be  an  intention, 
knowingly,  to  contract  for,  or  to  take  usurious  interest,  for 
if  neither  party  intend  it,  but  act  lona  fide  and  innocently, 
the  law  will  not  infer  a  corrupt  agreement." 

In  the  same  case ,  the  court  says,  ^  ^  if  the  contiaot  was  fisdrly 
made  by  the  parties,  making  Uie  contract  intakled,  to  ex- 
change credits  for  the  accommodation  of  Owens;  that  the 
Bank  of  Kentucky  was  solvent,  and  able  to  pay  its  debts  by 
coercion,  then  the  contract  was  not  void  for  usury,  nor  con- 
trary to  the  diarter  of  the  bank,  notwithstanding  the  party 
knew  that  the  Bank  of  Kentucky  did  not  pay  specie  for  its 
notes  without  coercion,  and  that  those  notes  were  in  exchange 
at  a  depreciation  of  from  thirty-three  to  forty  per  cent,  below 
par." 

10.  ^^  That  if  the  original  bills  of  exchange  were  legal  and 
untainted,  yet  if  on  the  renewal  of  them  more  than  legal 
interest  was  unlawftdly  stipulated  for  and  induded  in  the 
paper  taken  on  renewal,  then  such  paper  is  void." 

This  instruction  was  given  by  the  court — 

11.  ''Thatifthe  jury  find,  that  the  first  bills  were  drawz^ 
accepted  and  indorsed  in  Michigan,  and  that  the  parties  all 
resided  there  at  the  time  and  since  then,  the  law  of  that  Stabe 
fixes  the  damages  diargeable  to  the  drawer,  upon  their  dis- 
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honor,  and  if  thej  find  that  in  the  renewal  of  the  paper  the 
agent  of  the  holder,  with  the  assent  of  his  principal,  inten- 
tionallj  exacted  more  than  three  per  cent,  as  damages  on  the 
protested  paper,  and  inclnded  snch  amotmt  in  the  bill  taken 
on  renewal,  and  that  the  present  bill,  now  in  dispute,  was 
intentionallj  drawn  so  as  to  cover  damages  of  more  than 
three  per  cent.,  besides  expenses,  then  the  defendant  is  not 
liable  upon  it,  and  the  verdict  must  be  for  him." 

12.  That  if  the  renewed  paper  were  in  other  respects  legal, 
yet,  if  in  addition  to  the  full  amount  due  on  the  former  bills, 
Willi  damages,  expenses  and  interest,  the  jury  believe  that  the 
State  Bank  required  of  Obed  P.  Lac^,  and  he  agreed  thereto, 
as  a  condition  of  renewal  and  extension,  that  he  should  make 
the  paper  taken  on  renewal,  payable  in  New  York,  and  that 
exchange  on  New  York  was  worth  a  premium  to  the  bank, 
and  BQch  condition  was  imposed,  with  a  view  to  secure  to  the 
bank,  at  the  expense  of  the  debtor,  more  than  legal  interest, 
or  a  profit  in  addition  to  the  rate  of  interest  fixed  by  its  char- 
ter;  and  that  ike  present  bill  was  made  and  delivered  in 
puiBTiance  of  such  agreement,  then  they  are  to  find  for  the 
defendant. 

The  instructions  have  been  drawn  out  to  an  unreasonaUe 
length,  and  have  presented  the  same  views  under  somewhat 
different  modifications.  As  to  the  eleventh  instruction,  it  is 
reftised,  as  also  the  last  one.  It  is  immaterial  where  the 
partiee  resided,  the  bills  were  negotiated  at  the  bank  in 
Indiana.  Until  the  bank  discounted  them  they  were  of  no 
validity,  as  th^  were  bills  fer  discount,  and  not  for  any  other 
puErpoee.  The  State  where  Ihe  contract  was  negotiated,  must 
regulate  the  damages  on  protest,  and  they  were  righily  calcu- 
lated under  the  Indiana  law.  No  additional  remarks  need 
be  made  in  regard  to  exchange. 

Under  the  instructions  of  the  court  the  juiy  found  a  verdict 
for  the  plaintiff. 

Judgment. 
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MnxPHT  V.  MoYiOKSB  sr  al. 

Apaitfwhoderiraf  tonieiiid  a  oontnct  on  the  groand  of  fruid,  mnitoflsr  to 
return  the  thing  porehaeed,  whether  it  be  land  or  peiaooal  propertf. 
The  ▼andor  mutt  be  placed  by  the  vendee  in  tba  condition  faewaa  in  belbre  the 


The  deed  beiqg  defectiTe,  beinc  made  under  a  deleetiTe  power,  the  oowt  wiU 
decree  a  cooTejanoe,  on  the  payment  of  the  reeidiie  of  the  parchaae  money. 

Mr.  BadkuB  for  complainant. 
Mr.  Searrum  tor  defendant. 

OPIKION  OF  THS  OOUBT. 

This  bill  was  filed,  apparently,  with  the  view  of  readnding 
a  Gontract  for  the  pnichaae  of  a  tract  of  land  in  Eaton  county. 
The  conBideration  agreed  to  be  paid  waa  the  smn  of  four  hnn- 
dred  and  eighty  dollars,  and  the  complainant  represents  the 
land  iB  not  worth  half  that  amoont  That  fraudulent  repre- 
sentations were  made  to  him  by  the  yendor,  as  to  the  locality 
of  the  land,  and  its  quality,  which  induced  the  complainant 
to  purchase  it.  But  there  is  no  specific  prayer  for  a  rescission 
of  the  contract,  no  tender  of  a  reconyeyanoe,  and  an  offer  to 
surrender  the  possession.  It  is  therefore  clear  there  can  be 
no  decree,  under  the  bill,  to  rescind  the  contract. 

The  chief  object  of  the  bill  would  seem  to  be  to  procure  an 
effectiye  deed  for  the  land.  It  was  purchased  by  the  onn- 
plainant,  and  a  deed  was  executed  to  him  under  an  insuflS? 
dent  power  of  attorney •  The  defects  in  the  power  are  stated  to 
be,  that  it  has  but  one  witness,  and  is  not  under  seaL  These 
defects  are  radical,  as  they  did  not  authorize  the  conyeyance 
that  seems  to  haye  been  executed  under  it.  A  power  of 
attorney,  to  authorize  the  conyeyance  of  land  in  fee  simple, 
must  haye  all  the  solemnities  and  forms  required  to  make 
effectiye  the  instrument  to  be  executed.  The  statute  reqoirea 
two  witnesses ;  of  course,  the  power  must  haye  two  witnesBes. 


JUNE  TERM,  1847.  258 


Spofibid  V.  Ritter. 


And  ftB  a  deed  is  inoperatiye,  as  snch,  withotit  a  seal,  it  can 
not  be  exeeated  under  an  andiorily  without  seal. 

The  court,  therefore,  will  decree  diat  a  good  and  effective 
deed  shall  be  exeeated  by  the  defendant,  of  general  warranty, 
and  held  ready  to  be  deUvered  on  the  payment  of  the  balance 
of  the  purchase  money  which  remains  due. 


Spoffobd  v.  BnTEK. 

A  rery  aHgiit  amendiiiant  of  the  doclmtioo,  whidi  in  no  iMpect  can  afiect  tha 
modta  of  fbe  cue^  does  not  require  a  copy  of  the  declaration  to  be  served  under 
thende. 

Tbe  flea  filed  If  tiie  defendant,  nqniied  the  amendment 

There  la  no  iiTCgniaiity  in  the  judgment,  wloch  can  anthotias  the  ooorttoaetit 


Mr.  £mmons  for  the  plaintiff. 
Mr«  (?<HM?t^  for  defendant. 

OPINION  OF  THB  OOUBT. 

This  is  a  motion  to  set  aside  a  judgment,  on  the  ground 
that,  the  suit  having  been  commenced  by  declaration,  which 
waa  served  on  defendant,  who  pleaded  that  he  was  an  alien, 
though  alleged  in  the  declaration  to  be  a  citizen  of  Michigan. 
Leave  was  given  to  amend  the  declaration,  alleging  that  the 
defendant  was  an  alien.  On  this  amendment  being  made,  a 
judgment  by  de&nlt  was  entered.  And  now  a  motion  was 
made  to  set  aside  the  judgment  by  default,  for  irregularity.  1 
Chitt.  n.  268 ,  1  Doug.  Mich.  434. 

It  is  contended  that  a  new  cause  of  action  can  not  be  intro- 
duced by  the  plaintiff,  in  his  declaration,  under  leave  to 
amend  it,  which  shall  affect  the  rights  of  the  defendant  by 
avoiding  the  statute  of  limitations.  But  the  above  amend- 
ment was  not  of  that  character.  It  was  a  mere  description  of 
the  person,  which  in  no  respect  affected  the  rights  of  either 
party.    He,  being  an  alien,  was  as  liable  to  the  process  of 
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the  comt,  and  the  daim  of  the  plaintiff,  as  if  he  were  a 
citizen.  So  that  tiiere  could  be  no  objection  to  the  amend- 
ment, arising  out  of  the  lapee  of  time,  or  on  any  other 
gronnd.  The  amendment  could  not  haye  taken  the  pariy  by 
anrprise,  as  it  became  necessary  from  the  interposition  of  his 
plea. 

There  is  no  objection  that  no  mle  for  plea  was  entered  after 
the  declaration  was  amended.  Bnt  the  objection  is,  that  the 
counsel  for  the  defendant,  being  in  court,  cognisant  of  the 
plea  of  the  defendant,  the  leave  to  amend,  and  role  for  plea, 
had  not  a  copy  of  the  amended  declaration  served  upon  him. 
The  rule  in  terms  requires  this  to  be  done  in  general  lan- 
guage ;  but  the  court  must  see  that  a  rule  designed  to  protect 
the  rights  of  the  defendant,  shall  not  be  made  to  operate 
unjustiy  against  the  plaintiff.  There  could  be  no  necessify 
for  a  copy  of  the  declaration  to  be  served  on  the  counsel  in 
tiiis  case.  The  amendment  was  slight,  and  not  at  all  affecting 
any  defense  which  the  defendant  coxdd  set  up  on  the  merits. 

The  motion  is  overruled. 


Wood,  Gbant  &  "Wood  v.  Lusb  &  Nilks. 

A  judgment  can  not  be  set  aside' on  motion,  after  the  term  in  which  it  waa  len- 
dered. 
In  Mew  York  it  is  otherwise. 
fiat  the  Sopieme  oomt  follow  the  common  law  doctrine  on  this  snlject. 

Mr.  Davidson  for  plaintiffe. 

Messrs.  Joy  and  Porter  for  defendant. 

OFIHIOK  OF  THB  OOUBT. 

This  is  a  motion  by  defendants  to  set  aside  certain  proceed- 
ings, as  well  in  the  above  cause  as  in  another,  in  both  of 
which  judgments  had  been  obtained  more  than  six  years 
ago.    An  affidavit  is  filed  as  the  foundation  of  the  motion. 
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If  the  motion  was  not  objectionable  on  other  ground,  it  is 
clear  that  the  proceeding  on  the  original  snit  and  the  notes 
on  whidi  it  was  fonnded,  could  not  be  revised  in  this  man- 
ner. If  the  judgment  was  irregularly  entered,  as  if  no  notice 
had  been  served  on  flie  defendant,  so  that  it  could  not  other- 
wise be  considfflfed  than  as  a  nullily,  the  court  would  enter- 
tain the  motion. 

In  New  York,  motions  to  set  aside  a  judgment  which  had 
been  entered  at  a  preceding  term,  or  perhaps  years  before  the 
motion,  are  frequently  made  and  acted  upon,  as  their  merits 
may  require.  But  by  the  common  law,  the  judgment  of  a 
previous  term  can  not  be  set  aside  on  motion.  And  this  is 
thedoctrine  of  the  Supreme  Oourt.  It  is  admitted  that  relief, 
in  modem  practice,  is  given  on  motion  where,  formerly,  an 
audita  querdla  was  necessary.  But  this  does  not  apply  to 
the  solemn  judgments  of  the  court.  A  clerical  error  in  the 
entry  of  the  judgment  will  be  corrected  at  any  time,  but 
judgments  can  not  be  set  aside  on  motion,  after  the  term  at 
which  they  were  entered, 
he  motion  is  overruled. 


Hybb  v.  Folgeb  sr  al. 

By  Btatote,  an  action  of  cyectment,  in  Michigan,  must  be  brought  against  the 
tenant  in  poeecoaion.  If  no  one  be  in  poeseasion,  suit  must  be  brought  against  any 
one  exefcising  acts  of  ownership  over  the  premises,  ot  who  claims  title  thereto. 

A  bill  being  filed  by  complainant,  representing  that  he  had  purcbased  and  paid 
fof  ths  land,  and  prayed  that  a  title  might  be  decreed,  and  for  an  injunction,  etc. 
It  was  objected  that  the  name  of  Hyde,  the  complainant,  is  not  known  in  the  pro* 
ceediD0i  at  law. 

Theeoort  required  the  tenant  in  possession,  to  be  named  as  ooHSomplainant 

If r.  WithereU  for  complainant. 
Mr.  Backus  for  defendants. 
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OFINIOV  OF  THB  OOUBT. 

The  bill  states  that  the  land  in  controvenj  in  18i0,  was 
purchased  by  complainant  from  Thomas  Folger,  by  his  agent, 
Heniy  6.  Folger,  who  was  authorized  to  sell  the  same  by 
letter.  That  the  said  Henry  was  then  in  possession  of  the 
same,  the  terms  not  specially  recollected.  But  complainant 
purchased  the  land  and  paid  for  it,  in  property  and  money, 
the  snm  of  seven  thousand  dollars. 

In  1842  Thomas  Folger  died,  and  the  land  descended  to 
his  heirs,  who  are  made  defendants.  That  a  deed  was  made 
by  the  said  Heniy,  which,  by  the  letter,  he  was  not  aatfaor- 
ized  to  make.  Since  the  death  of  Thomas,  his  heirs  com- 
menced an  ejectment  to  recover  the  possession  of  the  land, 
which  action  is  still  pending.  And  an  injunction  is  prayed, 
and  that  the  heirs  may  be  compelled  to  make  a  good  title,  etc. 

The  motion  for  an  ix\junction  is  resisted,  on  the  ground  that 
the  name  of  Hyde  is  not  known  to  the  suit  at  law,  his  tenant 
being  sued.  By  the  4th  section  of  the  act  of  MiAhig^n^  1838, 
Bevised  Statutes,  it  is  provided,  ^^  If  the  premises  for  which 
the  action  is  brought,  are  actually  occupied  by  any  person, 
such  actual  occupant  shall  be  named  defendant  in  the  decla- 
ration, by  which  the  suit  is  commenced ;  if  no  occupant,  the 
action  must  be  brought  against  some  one  exercising  acts  of 
ownership  on  the  premises  claimed,  or  claiming  title  thereto, 
or  some  interest  therein,  at  the  commencement  of  the  suit." 

Sec.  6.  "No  names,  other  than  the  real  claimants  and  the 
real  defendants,  shall  be  used." 

The  court  required  the  tenant  Jerome  to  be  named  as  co- 
complainant,  and  granted  the  injunction. 

Under  the  statute,  the  name  of  the  kndlord  may  be  inserted 
on  the  record,  on  proof  of  his  claim,  and  he  will  be  permitted 
to  defend. 


CmOUIT  COUET  Of  THE  IJNITBD  STATES. 


OH»:>JUIiT  TEIOI,  I9tr7. 


OsoBQs  OooPBB  V.  David  A.  Dukqleb. 

An  affidftTit  to  liold  to  bail  ludet  the  staitato  of  DUo,  naod  not  stAte  that  the 
afiaatii  a  citisaa  of  aay'otbar  0cate« 

CityronHhip  maat  be  alleged  in  the  declaration,  to  give  jurUdiction  to  the  circoit 
coort,  bat  it  ia  noYer  naoenary  to  atate  that  fiust  in  a  collateral  proceeding. 

MeBsn.  OarUe4  Biii  MfdbeH  {qt j^ 
Messis.  %i?^^^  wd  i^A  for  defendAQt. 

OPmioN  OF  THB  OOUBT. 

>  •  •  •  *  * 

TfflB  IB  a-  motioa/to  retease  the  defendant  fiom  the  eostody 
of  his  bail,  on  the  ground  of  the  inBufBcieaef  of  the  affidavit 
of  the  plaintLffl 

Since  the  act  of  Qongrees  aboKsUo^  Smpiiaotunent  for  debt, 
to  the  extent  that  the  same  baa  been  abolijBhed  by  the  respec- 
tiye  Btateli,  no  process  to  arrest  a  defendant  in  a  ciTil  case, 
can  be  issned  except  nnder  the  State  law. 

By  the  Practice  act  of  Ohio,  Swan's  edition  of  1841,  it  is 
prcmded,  (8d  sec.)  ^^If  any  creditor,  etc!,  shall  make  an  oath 
or  affirmation  in  writing,  etc.,  that  there  is  a  debt  or  demand 
justly  dne  to  snch  creditor,  of  one  hnndred  dollars  or  upward, 
spedffing,  as  nearly  as  may  be,  the  nature  and  amomit  thereof, 
and  establishing  one  or  xnore  of  the  following  particalars,  etc., 
'that  he  haa  property  or  rights  in  action,  which  he  fratida^ 
Iraitly  conceals,'  etc.,  the  derk  shall  issue  a  caiAas,'^  etc. 

In  this  case,  the  plaintiff  made  an  a£Eblayit  to  hold  the 
18 
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defendant  to  baU,  and  among  other  things  swears  "that  he 
is  a  resident  and  inhabitant  of  the  State  of  New  Toifc,  and 
that  David  A.  Dnnglar,  who  resides  in  the  State  of  Ohio,  is 
justly  indebted  to  him  in  the  smn  of  $1185  60,  and  that  he 
has  property  and  rights  which  he  fiandnlently  conoeals,  and 
that  he  has  disposed  of  his  property  with  intent  to  defraud 
his  creditors." 

On  this,  a  writ  of  capias  was  ordered  for  his  arrest. 

Two  objections  are  made  to  the  sufficiency  of  the  affidavit. 

Ist.  Becanse  it  does  not  contain  a  statement  by  the  plain- 
tiff that  lie  is  a  citizen  of  tibe  State  of  Kew  York,  it  only  says 
he  IS  a  resident  and  inhabitant  of  that  State. 

It  is  not  necessary  that  the  affidavit  shotdd  contain  an  alle- 
gation of  dtLsenship.  Snoh  an  allegation  is  necessary  in  the 
declaration  to  give  jurisdiction  to  the  court,  but  it  is  not 
necessary  in  an  affidavit  to  hold  to  bail. 

And  the  second  objection  is,  that  the  affidavit  does  not 
show  the  said  Gooper  is  a  dtiiEen  of  any  other  State  than 
the  Stote  of  Ohio,  nor  does  it  show  that  he  is  an  alien. 

Such  an  allegation  is  not  necessary,  the  jvrisdiotion  must 
appear  in  the  pleadings,  but  it  is  never  neoessaiy  to  state  tibe 
fact  on  which  it  rests  on  any  collateral  procedure. 

l^e  motion  is  overruled. 


Jbkxs  ST  al.  t;.  Gabbbibov. 

A  dtfftnilt  will  not  bo  opened,  on  motion,  imlooi  aooooipuiiod  bj^  iilen,  oli^om  to 
nnder  the  rule  of  the  eonrt,  denying  the  signature  of  the  pieintiS',  if  tho  actiMi  be 
on  a  note.    Andtfaepertnenhlpriian  aleebeadnUttedwiOiontiirooC 

Mr.  King  for  plaintijSl 

Mr.  Saymond  for  defendant. 
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OFIHION  or  THB  OOCBOL 

Ih  fhifl  case  tbe  action  was  brought  upon  a  note  signed  by 
O*  W.  Garretson,  on  which  there  was  a  judgment  by  default. 

The  note,  it  seems,  was  signed  by  O.  W«  Ghuretson  &  Co. 

A  motion  was  made  to  open  the  4efauk,  without  tbe  usual 
aGBdayit,  on  the  ground  of  the  above  misdescriptien  of  the 
note.  The  rule  is  as  follows :  ^*  Ordered,  tiiat  hereafter  when 
a  de&ult  is  opened  up  on  motion  of  defendant,  it  shall  be 
held  without  special  entry,  as  a  condition  of  the  permission 
to  plead,  that  the  defendant  shall  not  question  the  citi2senship 
of  the  plidntiff  or  defendant,  and  ^all  not  require  proof  of 
the  co-partnership  of  the  plaintiff  or  de&ndant  in  the  case, 
unless  he  shall  forthwith  file  a  special  plea,  yeiified  by  affi- 
davit, and  denying  the  partnership  of  eitiier  said  plaintiff  or 
defendant  respectively,  as  set  forth  in  the  declaration." 

And  the  36th  rule  declares  ^'  that  the  general  issue,  unless 
swoin  to,  shall  admit  the  execution  o£  the  instrument  on 
which  the  action  was  founded." 

The  court  held  that  both  of  these  rules  applied  to  the  case. 

Motion  overruled. 


*m^ 


J.  MOBBDON  PeZTDALL,  WHO  SUES  FOB  HIMSELF  A3XD  FOB  THE 

XJBB  OF  Alliakob  Mutual  Ikb.  Co.,  v.  John  Bbnoh  bt  al. 


An  tndiridiul  VBxy  p>o?6  ku  own  sgmcy* 

Bat  when  s'lpedal  trvst  or  oonfidiOfio  Is  plaeed  fa  tn  itillvidtial,  lie  ma  not 
tnarfor  dat  to  anotbsr. 

BQIoqC  lading,  which  required  the  aignatare  of  a  principal  agent,  can  not  be  held 
good  if  fligaed  by  a  peraon  deaigBalBd  by  the  principal. 

GonneBoairiora  an  leqioiiittile  fivpfopvtircoBfidBd  to  tlHn,«K«B^ 
or  deofrofBd  by  a  pvhiie  enemy. 

Any  damage  done  to  gooda  in  the  eourae  of  transportation,  must  be  made  good 
hf  4m  trMMjpOTtation  company. 


960  omo. 

L  BtoriMin  taidalt,  lueof  AUUmoe  Mutual  Im.  Ga, ».  John  Rench  et  aI. 


Mi.  Sirig  appeared  for  the  the  plaintiff. 
Mr.  Fox  fer  defendant. 

OPINION  OF  THE  OOtBT. 

This  action  is  brought  against  llie  transportation  company 
from  Cincinnati  to  New  York,  "by  the  waiy  of  the  Miami  canal 
and  the  lake,  etc. 

Juiy  Sworn. 

N.  P.  Iglehart^s  deposition  was  read  to  the  jniy.  He  acted 
at  Cincinnati  as  the  agent  of  the  company,  signed  the  bill  of 
lading  marked  A,  which  he  was  anthorized  to. do.  He  knows 
of  no  order  to  change  tiie  consignee.  The  other  bills  were 
signed,  by  Shaw,  the  confidential  derk  of  the  witness,  and 
who  was  anthorized  by  witness  to  do  so.  The  parties  agreed 
as  to  the  name  of  the  transportation  company. 

E.  T.  Tncker,  in  his  deposition,  states  that  five  hnndred 
pieces  of  cotton  bagging  were  delivered  at  Cincinnati,  to  be 
forwarded  to  Kew  York.  The  goods  were  received  at  New 
York  in  a  damaged  state,  and  this  action  is  brought  for  the 
damages. 

It  was  objected  that  Iglehart  was  an  incompetent  witness, 
and  that  from  the  form  of  the  contract,  it  mnst  be  held  to  be 
his,  and  not  the  contract  of  the  transportation  company. 

The  court  held  that  Iglehart  was  a  competent  witness,  and 
that  he  could  prove  his  agency.  That  as  to  the  contract  or 
bill  of  lading  signed  by  him,  the  court  would  regard  more 
the  substance  than  the  form  of  it.  But  the  court  said,  as 
regards  the  bills  of  lading,  not  signed  by  Iglehart,  they  could 
not  be  leodved  as  bills  of  lading.  That  the  agency  of  Igle- 
hart was,  as  he  states,  to  make  contracts  for  the  transporta- 
tion company,  to  transport  freight  from  Cincinnati  to  Toledo, 
and  to  the  eastern  cities,  was  one  of  special  trust  and  oonfi- 
.  dence,  and  could  not  be  discharged  by  a  substitute.  But,  as 
Iglehart  swore  that  he  made  the  contracts  for  transportation, 
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and  adopted  the'BigBatoie  of  Shaw  to  tiui  biUg  <)f  lading,  the 
oonrt  permitted  fhe  bills  to- go  to  the  jtiiy,  not  as  bills  of 
lading,  bat  as  a  part  of  the  deposition  of  Iglehart,  showing 
the  contract  for  the  transportation  of  the  goods  in  qnesldon. 

It  wss  contended  there .  was  no  contract  showing  that  the 
defendants  wei^  common  carriers  beyond  Toledd ;  and  this 
being  the  case,  the;  injniy  received  by  the  goods  xntist  be 
proved  to  have  been  done  on  that'ioute,  to'  make  <iie'  defend- 
ants liable. 

To  this,  the  conrt  replied,  the  conlafact  proved  by  Iglehart 
showed  that  it  was  for'the  trani^rtatidn  of  the  g6ods  from 
Oincinnati  to  New  York,  and  that  that  was  a  niatter  for  the 
jarj. 

The  goods  were  damaged  when  delivered  at  Kew  York. 
Appraisers  were  called  and  wardens,  as  is  the  enstoan  on 
8Qch  occasions,  to  ascettain  the  amomit  of  the  damage.  The 
ehaiges  fbr  this  selrvice,  axid  the  charge  of  the  anctioneer, 
who  sold  the  goods,  it  is  contended,  constitate  a  part  of  the 
damages  which  the  plainti£b  may  daim.  This  was  opposed 
by  the  defendants'  connsel,  who  insists  that  the  defendants 
can  not  be  held  liable  for  these. 

The  conrt  instmcted  the  jnry  that  the  damages  were  to  be 
asce'rtained  by  the  valne  of  <he  goods  at  New  York,  in  a  sonnd 
state.  This  was  proved  to  be  12^  cents- per  yard.  The  dam- 
aged goods  were  sold  at  auction  at  an  average  of  about  10^ 
cents  per  yard.  That  the  sale  at  auction  not  beii^  objected 
to  for  nn&imess,  will  be  received  by  the  jury  as  evidence  of 
the  damage  done  to  the  goods.  That  Hie  difference  in  value 
between  the  sound  and  damaged  goods,  together  with  the 
expenses  of  the  appraisers  and  wardens,  will  constitute  the 
amount  the  plaintifis  are  entitled  to  recover.  That  this  will 
place  the  plaintiffs  in  the  situation  they  would  have  been  in, 
had  the  goods  been  safely  delivered  at  New  York ;  and  that 
this  is  all  they  are  entitled  to.  That  the  plaintiffs  were  not 
entitled  to  recover  the  auctioneer's  charge^  as  this  would  have 
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been  paid  b/plaintifb,  or  dunked  as  eominiinoiL  fhr  edfii^ 
the  goode,  had  tbey  been  ddi^ored  wilfaoat  iigiay.  The 
dbaige  of  the  aaodoiaeer  ie  the  saine  as  the  charge  fin*  aeffiag 
on  efttntwiRHion» 

ft  appease  that  the  peiaoiia  ^odeliTeredthegoodaatKew 
Yc(tk  yeqaived  the  sum  of  eighteen  dollars  to  be  paid  as  a 
conditioii  of  the  deliTeij.  This  vas  an  vmjoat  and  illegal 
dMUfge,  bat  it  was  imposed  by  the  agents  of  thetraaflportation 
company,  and  was  paid  before  the  possession  of  the  goods 
eo«ikL  be  had.  ISie  dafinidants  ai«  responsible  for  tfiis  sam. 
It  "was  paid  irf'necessity,  by  tibe  plaintiff's  agents,  and  it  ia  aa 
item  which  shonld  be  indnded  in  the  damages  to  be  reeoreied 
in  this  action. 

The  de&ndante,  gentLemen  of  die  jmy,  act  in  the  ei^iaeity 
of  eimmion  earners.  They  hold  themselves  ont  to  the  woiid 
aa  snch ;  and  they  are  liable  for  aU  injuries  done  to  ttte  pro- 
perly Any  engage  to  tmai^rt;  and  nothing  but  the  act  of 
God,  or  the  enemies  of  the  eonntry ,  oan  excose  a  non-deliT* 
eiy  of  the  goods,  or  an  injvy  done  to  them.  This  resvlta 
from  the  responsible  business  assnmed  by  the  defendants. 
Property  of  great  amonnt  is  confided  to  them  fer  the  pmrpose 
of  transportation,  and  for  the  protection  of  that  propextjr  the 
utmost  vigilance  is  not  only  reqnired  by  all  the  agents  of  the 
defendants,  bnt  to  secure  the  ntmost  safety  to  the  goods,  Aej 
are  responsible  for  loss^  except  in  the  cases  above  q>ecifled. 

The  jarj  ibnnd  for  the  plaintifr,  in  accordance  with  tiie 
instraetions  of  the  comt^  $971  41  judgment. 
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A  tUtMivf  pfowadiagt  wbldi  it  Bot  MOQidiiif  to  Sm  Qonne  cf  tiM  e^^ 
must  be  atriotly  iNamed. 

A  prooeedinff  m  umi,  cin  only  afieet  the  property  attadied  or  ntmed  in  the  MIL 

By  ftirtaarteof  Obio,«piooMdiiisiiieheiioery  tgeinstaiioD-Nadl^  k  evAor- 
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iaad,  ty  pchlkihiBgaptica,  whue  the  titto  or  bomdariw  of  Iftudia  in  qoMtion,  orlo 
compel  a  epeeific  eadeation  of  rach  a  contract,  or  the  resdaBiQii  of  a  contract  for  the 
eooTasranoe  of  land.  Thk,  at  moet,can  only  al&ct  land  against  which  the  proceed- 
ing ia  fnatiftind,  hf  being  named  in  the  UlL 

Ab7  pvaoeadi^g  aflaiiiat  land,  not  ao  naraedt  wiU  be  Toid. 

So  iar  as  sBgaida  aaoh  property>the  owner  can  have  neither  actual  nor  (yniatruol* 
iv6  notice. 

A  daow  fcf  nonegr  en  aaeh  a  bill.  If  aaah  decree  be  within  the  power  of  te 
eovt,  can  net  be  Bkada  to  aifecl  the  pioperty  of  the  defendant  generally,  or  tender 
it  liaUoftr  die  aatjafticiion  of  the  decree. 

Measn.  Miring  and  WUsan  for  plamtiff. 
Mr.  Zane  for  defendant. 

OPINIOH  OF  THB  OOUST. 

TmB  i&  an  action  of  ejectment,  bronght  to  recover  lot  No* 
7)  in  Ae  United  States  reservation,  at  Lower  Sandnaky,  in 
ibis  State.  A  patent  from  the  United  States^  dated  3nd  Sep- 
tamber,  1881,  to  the  lesaor  of  the  plaintiff,  whidi  indndes  the 
prBmiaea  in  controversy,  was  given  in  evidence.  The  defend* 
ants  were  admitted  to  be  in  possession. 

The  defendants,  to  show  title  in  themselves,  offered  in  evi- 
dence the  record  of  a  decree  in  1826,  of  chancery,  in  the 
common  pleas  of  Sandiisk^  county,  on  which  three  execationa 
were  issued,  the  last  one  being  dai&i  in  November,  1881,  was 
levied  on  the  lot  in  controversy,  and  sold,  and  the  sheriff's 
deed  to  the  purchaser  was  dated  the  19th  of  May,  1883. 

This  record  was  objected  to  on  the  ground,  that  it  was  a 
proceeding  i^ainst  non-residents  of  the  State,  and  the  decree 
was  in  jMfwmom  fer  the  payment  of  a  sum  of  money,  wUdi 
deerse  was  to  have  tlie  effect  of  a  judgment,  and  on  whidi 
an  execati<»i  was  authorised  against  the  lands  ot  the  defend- 
ants; though  they  had  received  no  personal  notice,  and  that 
ocHoaequeBlly  the  decree  was  void* 

To  this  olgection  it  was  replied,  that  in  the  caseof  Z^Me 
cf  JS<moM  and  othen  v.  i^ktirp  and  Lqppdnum^  15  Ohio, 
447;  in  which  that  court  held  that  the  court  of  comm<«  pleas 
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of  SanduBky,  had  jurisdiction  in  the  chanoeijr 
and  that  the  validity  of  that  proceeding  could  not  be  ques- 
tioned collaterally. 

It  appears  that  in  1816,  Boswell,  of  the  State  of  Kentocky, 
Beed,  Owings  and  HawHns,  agreed  to  bnild  a  saw-mill  on 
the  pnblic  land  at  Sandusky,  with  the  yiew  of  pnrchasing 
the  land  when  it  should  be  sold  by  the  goveniment.  Bos- 
well,  Beed  and  Owings,  were  partners  in  the  saw-mill,  and 
were  to  pay  the  expenses*  At  the  pnblic  sales,  lot  No.  9,  in 
the  Sandusky  reservation,  or  a  large  part  of  it,  was  puichased 
by  the  above  persons.  Hawkins  was  to  have  one-fourth  of 
the  interest  of  the  saw-mill,  was  to  be  ihe  active  partner,  and 
superintendent  of  the  building,  and  his  share  to  be  paid  by 
labor. 

At  the  puWc  sale,  BosweU  and  Owings  advanced  a  part  of 
the  money.  But  it  seems,  at  Woo^ter,  in  Ohio,  where  the 
sales  took  place,  Reed  and  Owings  abandoned  the  contract ; 
and  it  was  then  agreed  between  BosweU,  Bany,  of  Eentudky, 
Whittimore,  of  Boston,  and  Hawkins,  to  purchase  lot  No.  9, 
on  which  the  building  of  the  mill  had  been  commenced.  It 
Vas  so  purchased,  and  it  was  also  agreed  that  Hawkins's 
share  of  the  expense  should  be  paid  in  labor  on  the  mill,  and 
in  improvements  on  the  land. 

The  above  facts  vrete  substantially  represented  by  Hawkins 
in  his  bill,  and  that  in  the  constructibn  of  the  mill,  he  ex- 
pended five  thousand  dollars,  of  which  he  advanced  two 
thousand  six  hundred  dollars,  besides  his  own  tune;  that 
BosweU,  Bany  and  Whittimore,  against  whom  the  bill  was 
filed,  have  &iled  to  convey  to  Jiim  one^fourth  of  the  premiaeB 
under  the  contract,  or  any  part  of  them,  they  having,  acquired 
a  title  to  two-thirds;  nor  have  they  accounted  to  him  for  the 
moneys  he  expended.  And  the  complainant  prays  a  decree 
for  one-fourth  part  of  the  land,  for  which  the  defendants  have 
a  title,  and  also  that  they  may  account,  etc. 

Under  the  chanceiy  act  of  J8S4,  this  biU  was  filed  in  &e 
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oammon  pleas.  By  the  13  sec.  of  that  act,  jurisdiction  ia 
giTen  oyer  the  zi^ts  of  absent  defendants,  on  the  publication 
of  notice,  '*  in  all  cases  properly  cognizable  by  conrts  of  eqnity, 
whore  either  the  title  to,  or  bonndaiies  of  land  may  come  in 
qnestion,  or  where  a  suit  in  chancery  becomes  necessary,  in 
Older  to  obtain  the  rescission  of  a  contract  for  tlie  conveyance 
of  land,  or  to  compel  the  specific  execntion  of  such  contract." 

That  the  jttiisdicticHii  assumed  under  this  statute  is  limited^ 
wiU  not  be  controverted.  It  is  strictly  a  proceeding  m  rem. 
And  it  is  only  authorized  in  three  cases.  1.  Where  the  title 
or  boundaries  of  land  comes  in  question.  This  does  not  apply 
to  the  proceeding  under  consideration.  3.  The  rescission  of 
a  contract  for  the  conveyance  of  land;  or,  8.  To  compel  a 
spedfic  execution  of  such  contract.  There  is  no  pretense  that 
the  bill  could  be  sustained  under  the  second  ground.  ISo 
xesciBsion  of  a  contract  was  asked.  It  was  for  the  specific 
execution  of  the  contract  stated  by  Hawkins  in  his  bill,  that 
the  bill  was  filed,  and  it  ia  only  upon  that  ground  that  it  can 
be  sustained,  if  indeed,  it  be  sustainable. 

JurifidiGtion  can  only  be  acquired  in  two  modesr-M)ne  in 
perwnamy  the  other  against  the  propoiy.  And  it  is  imma- 
terial whether  the  proceeding  against  the  property  be  by 
attachment  or  in  chancery,  it  is  limited  to  the  thing  attached 
by  the  writ,  or  specified  in  the  bill.  The  argument  that 
jmisdiction  being  acquired  in  chancexy  for  one  purpose,  may 
be  exercised  over  all  matters  in  controversy,  relating  to  the 
same  subject,  between  the  parties,  need  scarcely  be  answered. 
The  doctrine  is  a  doctrine* of  chancery,  but.  it  can  have  no 
application  to  the  present  case. .  No  man's  rights  can  be 
affected  without  notice,  actual  or  constructive. 

The  statute  imder  which  these  proceedings  were  had, 
required  notioe,  and  had  not  this  notice  been  strictly  given, 
the  whole  prooeedings  would  have  been  a  Ufullity.  Whether  it 
was  given  or  not,  is  not  important,  in  regard  to  the  question 
now  before  us,  to  examine.    The  right  to  lot  Ko.  7,  is  the 
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onlj  rig^  before  ns,  and  in  looking  into  the  biU  it  will  not 
be  fimnd  that  it  refian  to  that  lot,  oar  gives  notioe  to  any  one 
of  a  proeedme  against  it.  The  tide  then  under  the  deoee 
mnst  stand  npon  that  part  of  it  idikh  ozdared  Ibe  paTumt  of 
money,  on  ivhich  an  ezeentton  was  issned,  and  by  viitae  of 
which  lot  No.  7  was  sold. 

It  is  true  the  ooort  in  t2ieir  decree,  dedared  tikat  all  the 
lands  in  the  connly  shoold  be  snlgect  to  be  levied  on  by  exe- 
cation,  to  satisfy  tiie  decree.  But  what  power  had  the  eonrt 
to  make  this  order  t  How  did  liiey  acqnire  joriadietion  over 
the  lot  t  Tbgn  was  no  proceeding  against  it  Bb  ownem 
could  have  had  no  constrtictive  notioe  that  it  was  to  be  made 
liable  £ov  the  decree.  Ohancery  may  decree  the  payment  of 
mcmey  in  many  cases,  and  it  may  direct  an  ezecation  to  issne 
the  same  as  on  a  jnc^ment  at  law.  Bat  that  is  in  a  case 
where  the  court  has  jurisdiction  over  the  perscsi.  Bnrely  a 
precedent  can  scarcely  be  fimnd  where  this  has  been  done, 
where  there  is  no  pretense  of  notice,  actoal  or  constmdive; 
and  yet  that  is  the  case,  as  regards  lot  Ko.  7,  now  before  ns. 
The  procednreof  the  conit  of  Common  Pleas,  so  &r  as  relates 
to  tins  lot,  is  void.  They  acquired  no  jturisdietf on  over  it, 
and  conseqnmtly,  the  sheriff^s  deed  conveyed  no  title. 

The  dedsiim  of  the  Snpreme  Oonrt  of  Ohio,  does  not  stand 
in  the  way  of  this  view.  The  Supreme  Gonrts  ci  the  States 
fix  the  constmction  of  tiie  statates  of  die  States,  and  the  courts 
of  the  United  States  will  follow  the  established  constrsotion. 
Bat  the  decision  named  is  not  one  of  Uie  character  allnded 
to.  It  does  not  establish  the  constractkm  of  the  statute.  The 
question  as  to  this  procedore  came  collaterally  before  the 
Supreme  Ooort  of  the  State,  and  in  that  form  only  has  tiie 
question  been  considered  by  that  court.  And  that  can  not 
be  called  the  construction  of  the  statnte.  The  court  held,  in 
the  manner  in  which  the  record  came  before  it,  Had  decree 
conld  not  be  treated  as  a  nuUity.  There  was  no  judgment 
given,  that  a  part  of  flie  proceedings  were  not  void. 
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But  flxippoBe  the  Sapreme  Oonrt  had  decided  that  the  prop- 
erty of  an  indiridiial,  under  the  statate,  wiHioat  notice  actual 
or  constmctiye,  was  liable  to  be  sold,  I  shotdd  have  felt  bound 
to  hold  the  decision  as  void.  The  legislature  required  notice. 
But  should  the  legislatme  asenme  the  poweir  to  dispose  of  the 
property  of  non-residents  witbont  notice,  irordd  Iheir  act  be 
regarded  ?  Such  a  procedure  wonid  be  opposed  to  the  im^^ 
mntabie  prind]^  of  justice  And  under  the  doctrine  of  the 
Supreme  Oourt  of  the  ITnion,  the  law  would  be  held  yoid. 
Fletcher  v.  Peck. 

Ab  tlie  views  of  flie  court  seemed  to  ejtoite  sdrprise  in  the 
counsel  for  the  defense,  and  as  the  question  was  important,  it 
was  Bc^sQsted  by  the  eourt,  and  assented  to  by  plaintiff's 
oonnsel,  that  a  division  of  the  judges,  pro  /orma^  on  certain 
points,  should  be  certified  to  the  Supreme  CSoxirt,  as  that  was 
the  only  form  in  which  the  case  could  be  taken  before  that 
tribunal. 
The  points  certified,  were — 

1.  **  Whether  or  not  the  proceedings  and  decree  of  the  said 
court  of  common  pleas  of  Sandusl^  county,  set  forth  in  the 
record  above  stated,  are  coram  non  jtidicef^^ 

S.  ^^Admitting  said  proceedings  and  decree  to  be  valid,  so 
6r  as  relates  to  the  land  spedfieally  described  in  the  said  bill 
in  cfaaoeeiy,  whether  or  not  said  proceedings  and  decree  are 
ecnvm  non  judioe  and  void,  as  relates  to  lot  number  seven, 
in  controversy  in  this  case,  and  which  is  not  described  in  said 
bill  in  chancety ;  or  in  other  words,  wfaedier  said  proceediiigs 
and  deoroe  are  not  in  tw^  and  so  void,  and  wiihont  eflect 
as  to  oHKr  lands  soM  under  said  decree,'' 

13ie  answer  of  the  Supreme  Oourt  was,  ^^that  &e  proceed* 
ingB  and  decree  <tf  the  court  of  eonmi(Mi  pleas  dt  Sandusky 
eoonfy,  as  set  txrth  in  the  record  are  MPmat  mm  Judioe  and 
voUtj  as  relates  to  lot  number  seven.*^  The  other  point  was 
not  answesad. 


L_ 


268  omo. 

I  —    r- 

of  Baal  V.  John  Tuloy. 


Lbs8Bb  of  Bubl  t;.  JToHir  Tulet. 

Judge  Symmes^B  purchase,  between  the  Miami  riven,  was  completed  only  for  one 
million  of  acres. 

A  base  line  was  nm  from  the  Gnat  Miami  to  the  Little  Miami  riTet,  to  fu  from 
the  Ohio  riTBr,a8  to  admit  of  a  straight  line. 

And  lines  running  north  from  the  termini  of  the  base,  ware  run  so  as  to  include 
the  land  purchased. 

lanes  were  also  nm  from  Iho  base,  called  meridian  lines,  north,  from  ereix  mile 
on  the  base  Hne,  where  a  comer  was  marked,  and  at  the  termination  of  each  mile 
on  thoee  meridian  lines,  a  comer  was  marked  for  sectional  comers,  eztendix^ 
through  the  first  and  second  ranges. 

The  east  and  wsat  lines,  bemg  run  to  theee  marked  ooilieiB,  required  agmg  Uses. 
Afterward  an  east  and  west  line  was  nm  by  authority,  as  the  northern  boundary  of 
the  second  range,  and  consequently  the  southern  boundary  of  the  third  range. 

This  left  stripe  of  land  between  the  line  thus  run,  and  the  zigng  lines  Ifinmaily 
nm,  which  gave  rise  to  the  present  coatroversy. 

The  court  instrocted  the  jury,  that  the  linee  by  which  the  porohsse  was  made,  if 
mn  by  authority,  would  govem.  But  if  there  was  no  such  line,  then  the  line  nm 
1^  the  proper  authority  must  gorem. 

Messrs.  Campbell  and  Ccrwin  for  plaintiff. 
Messrs.  Wood  and  Evnng  for  defendant. 

OPOaOK  OF  THE  GOUBT. 

This  controversy  arises  out  of  the  o\^  and  new  lines,  as  they 
are  called,  bofli  of  which  were  nm  as  the  northern  boundary 
of  the  second  range,  in  Judge  Symmes's  purchase,  and  con- 
sequently, the  southern  boundary  of  the  third  range,  between 
the  Great  and  Little  Miami  riyers. 

On  the  20ih  of  Augcist,  1787,  Judge  Symmes  submitted  a 
proposition  to  Congress  to  purchase  for  hiinself  and  associates, 
all  the  lands  lying  between  the  Miami  rivers,  south  of  a  line 
drawn  due  west  from  the  western  termination  of  the  northern 
boundary  of  the  grant  to  Sargent  Outler  &  Oo.,  etc.  But  the 
contract  first  executed  was  only  for  one  million  of  acres,  ter- 
minating at  a  point  on  I2ie  Ohio  river  twenty  miles  above  liie 
mouth  of  the  Great  Miami.  On  a  survey,  this  was  found  to 
terminate  within  the  limits  of  the  city  of  Oincinnati.    After- 
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wacrd,  in  1792,  on  the  petition  of  Jndge  Sjmmes,  Oongress 
passed  a  law  altering  his  contract  so  as  to  be  bonnded  on  the 
south  by  the  Ohio  riyer,  and  on  the  east  and  west  by  the 
Miami  TiTers,  and  on  the  north  by  a  parallel  of  latitude  so  ran 
as  to  indnde  the  million  of  acres. 

On  the  26th  November,  1787,  Judge  l^ymmes  published  a 
pamphlet  containing  the  ^^  Terms  of  sale  and  settlement  of 
the  Miami  lands,"  which  regulated  the  priceof  the  lands,  the 
conditions  of  settlement,  and  other  matters  connected  with 
the  settlement  of  the  country. 

By  the  contract  of  the  ^^Board  of  Treasury"  with  Judge 
Symmes,  the  purchaseis  were  required  to  survey  the  tract 
into  ranges,  townships,  and  sections,  at  their  own  expense^ 
and  surveyors  were  employed  by  the  Judge  to  do  this  work. 
The  principal  surveyor  was  directed  to  run  a  line  east  and 
west,  from  one  Miami  river  to  the  other,  sufficiently  north  to 
avoid  the  brads  in  the  Ohio  river,  and  to  give  a  straight  Une 
for  a  base,  on  which  he  was  directed  to  plant  a  stake  at  the 
termination  of  each  mile.  The  assistant  surveyors  were  then 
directed  to  run  meridian  lines  by  the  compass,  from  each  of 
fliose  stakes,  and  to  plant  a  stake  at  the  termination  of  each 
mile,  for  a  section  corner.  The  purchasers  were  then  left  to 
complete  the  surveys  by  running  east  and  west  lines,  at  their 
own  expense,  to  connect  these  corners. 

It  must  be  perceived  that  this  mode  of  executing  the  sur- 
veys was  exceedingly  defective,  and  would  cause  a  zig  zag 
Une  in  eveiy  tier  of  sections,  so  as  to  strike  the  meridian,  or 
north  and  souih  lines,  at  the  sectional  corners.  These  sur- 
veys extended  only  to  the  first  and  second  ranges,  which,  with 
a  few  miles  north  of  the  military  range,  included  the  million 
of  acres  purchased  by  Symmes,  and  for  which  he  obtained  a 
patent.  The  third,  or  military  range,  had  been  conveyed  by 
Symmas  to  Gen.  Dayton,  by  deed  dated  80th  October,  1794. 

Judge  Symmes,  in  the  above  surveys  of  the  meridian  lines, 
had  required  the  sectional  corners  to  be  marked  only  to  the 
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northern  Umit  of  the  Beoond  nsge;  and  the j  ^vme  ^drected 
to  oontiiuia  those  lines  north,  without  marlripg  seetional 
comers,  six  miles,  which  would  terminate  mt  the  norliiera 
bonndaiy  of  the  third  rai^,  and  eooaequmOj  the  Boutheni 
bonndary  of  the  fourth.  To  supply  this  defect,  Gen.  Dayton 
appointed  06L  Ludlow,  who  was,  practically,  the  principal 
turreyor  in  the  Miami  coontry,  and  one  of  ite  most  enter- 
prising, meritorious,  and  adyentoroua  pioneers,  to  make  the 
survey  and  establish  the  section  comers.  The  lines  nm  by 
him,  as  boundaries  of  the  range,  interfere  in  aceie  instanoea, 
with  the  comers  previously  made;  but  haying  been  run  by 
competent  authority,  they  were  confirmed,  so  fiv  as  they  did 
not  confliot  with  theaurvey  directed  by  Judge  fiynunes,  under 
the  act  of  Gongress. 

5n  the  8th  of  Februaiy,  17891,  Dnnli^  retamed  a  survey 
which  he  had  run,  east  and  west  bet^ween  the  two  Miami 
riyers,  to  ascertain  how  fiu  north  the  third  range  would 
extend,  by  fbdng  the  northern  boQ&daxy  of  the  second  range. 
The  line  run  by  CoL  Ludlow,  in  June,  1790,  wise  a  atoaif^ 
line.  In  many  parts  of  this  line  atrips  of  land  were  left 
between  it  and  the  line  whidi  was  made  to  strike  the  oonMis 
of  the  sections,  as  marked  on  tlie  north  and  soi^  lines,  and 
this  has  giyen  rise  to  the  present  controyeisy  between  the 
parties  before  us. 

The  patent  of  Judge  Bymmes  was  dated  the  30tfa  of  Sep- 
tember, 1794,  and  the  deed  from  fiymmes  to  Muer,  for  section 
thirty M>ne,  was  dated  the  27th  oi  October,  1794.  Bnt  the  entiy 
of  thia  section  was  made  by  Mrs.  Gaston,  by  the  location  of  a 
tnirrantnponit(i8SuedbyJudge6ymmes)inMay,1789.  Mner 
afterward  purchased  the  land,  subject,  of  course,  to  the  east 
and  west  line  which  mightbemn.  At  fixe  time  of  the  entiy, 
the  survey  of  the  second  range  was  not  cmnplete,  as  the 
northern  boundary  had  not  then  been  nm.  Dunlap's  line 
was  not  intended  to  he  the  northern  boundaiy  of  the  second 
rsngjd.    It  can  not  be  considered  as  an  authoritative  line  for 
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tihftfc  purpofie.  The  objeefc  Mns^  in  rmmiiig  it,  to  aacertttiii 
the  southern  boundary  of  the  thii4  range.  To  detenoine 
that  question,  the  norihem  boundary  of  the  second  nn^^ 
shoiild  hate  been  ascertained;  bat  as  Bnnlap acted  under  no 
antiKnifcjr,  his  line  could  only  be  oonaideTed  as  an  experiment 
for  tiie  purpose  stated* 

Hie  line  of  OoL  Ludlow  was  run  under  authori^,  and  as 
such  must  be  reg!arded.  ^ot,it  is  true,  as  altering  boundaries 
whieh  had  been  previoudy  establidied  by  the  proper  authority, 
and  under  whidi  purchases  had  been  made;  but  as estaUish- 
i^tiie  line  beyond  oontrovenQr,  in  all  cases  where  purchases 
were  made  subsequently.  This  line  is  colored  yellow  on  the 
map.  In  1807  Mr.  Heaton  surveyed  the  section  line  of 
thirty,  whidi  he  designated  by  the  blue  lines  Y,  Y,  U,  south, 
nmning  to  the  old  coraer  north;  and  in  1811  he,  in  company 
with  Heodeiaon,  run  the  yellow  line,  (Ludlow's,)  and  fonnd 
trees  regaiariy  mnrked.   Dnnliq^'s  linewas  north  of  Ludlow's. 

Mr.  Bigham,  an  old  and  practical  stirveyor,  says  that  the 
ecmenB  of  sections  were  mat^ked  on  the  nortii  and  south  lines 
of  range  two,  but  the  east  and  wtot  lines  were  n<rt,  at  first, 
run.  Bje  says  if  the  plainti.ff8  are  lindted  to  the  red  line,  as 
marked  on  the  map,  tibey  will  have  five  hundred  and  sixty- 
nine  acres;  by  the  yellow  line,  six  hundred  and  ninety  acres. 

Bpbxajm  Oatteriin  says  the  north  and  south  lines  are  aboat 
fittty  rods  a|iart;  and  that  McEaae,  liie  owner  of  a  part  of 
section  thirty,  said  he  dienld  never  claim  north  of  the  souHi 
line.  The  same  thing  is  stated  by  Sheely,  who  heard  the 
remarks  of  McKane  some  twenty-seven  or  eight  years  ago. 
8.  CSatterlin,  a  witness,  heard  McKane  say  he  did  not  own 
the  land,  though  he  was  cutting  wood  on  it.  Witness  saw 
him  dig  down  six  inches;  found  a  stone  which  he  said  was 
his  comer.  This  comer  was  near  Tuley's  fence,  which  it  is 
alleged  is  near  the  south  line. 

Bichard  McEane  conveyed  to  Sobert  McKane.  The  deed 
from  Bymmes  to  McEIane  was  for  one  hundred  and  six  acres, 
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dated  7th  of  April,  1798.  And  there  is  no  controyersy  as  to 
the  right  of  the  lessors  of  the  plaintiff;  the  point  in  contest 
is,  as  to  bonndary. 

The  pnichasers  in  the  third  range,  claimed  np  to  Ludlow's 
line,  as  their  southern  boundary ;  and  several  of  the  witnesses 
say  that  McEane  did  not  daim  north  of  that  line. 

The  court  instructed  the  jury,  that  when  land  is  purchased 
by  established  lines,  without  the  consent  of  Hie  purchaser, 
those  lines  can  not  be  altered,  especially,  so  as  to  reduce  the 
quantity  of  acres  purchased.  But  if,  in  this  case,  there  were 
no  east  and  west  line  established,  as  the  northern  boundary 
of  section  thirty,  when  it  was  purchased;  and  that  boundary 
was  open  to  be  established ;  the  purchaser  would  be  bound 
by  the  Ludlow  line,  it  being  authoritatively  ran.  Or  if,  at 
the  time  of  the  purchase,  Dnnlap's  line  had  been  mn,  but 
bad  not  been  recognized, as  the  true  line,  Dunlap  not  being 
autiiorixed  by  Symmes  to  make  the  survey,  that  line  does  not 
limit  the  rights  of  either  party.  And  especially  after  the 
Ludlow  line  was  run,  the  occupiers  and  owners  of  section 
thirty  reoognixed  that  as  the  true  line,  and  daimed  up  to  it, 
and  not  beyond  it,  for  a  great  number  of  years ;  and  rights 
have  been  acquired  by  purdias^rs  north  of  that  line,  and 
extending  up  to  it,  and  parties  on  both  sides  of  the  line  have 
so  claimed  for  many  years ;  and  this  was  known  to  the  lessors 
of  the  plaintiff  at  the  time  thdr  rights  were  acquired,  they 
are  bound  by  that  line,  and  can  not  claim  beyond  it.  The 
jury  found  the  defendants  not  guilty. 


Jambs  O.  Whsoh  i?.  Johk  H.  Stollbt. 
Before  Judge  McLean,  at  ChamberSy  Ajmlj  1847. 

Reasonable  notice  ife  required  to  be  given  to  the  defendant,  of  tiie  time  and  place 
wliem  amotion  fisr  ftn  iiqimetion  will  be  niadt. 
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The  defsodattt  will  be  heaid  in  oppoeitian  to  the  motkni,  and  he  is  pennitted  to 
fila  his  answer. 

AfiidaTits  will  be  received  in  behalf  of  both  parties,  especially  in  patent  cases. 

Under  ^  roles  of  the  court,  a  bill  which  requires  an  answer,  most  contain 
inteirogatories. 

Messrs.  Tdford  and  Norton  for  complainant. 
Messrs.  WiMcer  and  Fog^  for  defendant. 

As  this  is  an  ap{^cation  to  enjoin  the  defendants  from 
an  infiingem^it  of  a  patent,  by  the  practice  in  such  cases  the 
defendant  will  be  pennitted  to  file  his  answer;  and  affidavits 
in  behalf  of  both  parties  wiU  be  examined  on  the  motion  for 
injonction.  The  bill  prays  for  an  injunction,  and  that  the 
defendant  may  answer,  but  it  contains  no  interrogatories ;  and 
on  this  gronnd  it  is  objected  that  the  bill  is  defective. 

The  5th  section  of  the  act  of  2d  March,  1792,  provides 
that  ^*  a  writ  of  injunction  shall  not  be  granted  in  any  case, 
wi&ont  reasonable  previous  notice  to  the  adverse  party,  or 
his  attorney,  of  the  lime  and  place  of  moving  for  the  same." 

This  notice  was  designed  to  enable  the  defendant  to  resist 
the  application  for  an  ii\jnnction ;  and  this  resistance  can  be 
more  effectually  made  by  permitting  the  defendant  to  file  his 
answer.  AfSdavits  are  heard  in  behalf  of  both  parties,  espe- 
cially in  patent  cases.  This  course  seems  to  come  within  the 
spirit  of  the  above  section,  and  it  enables  the  judge  to  act  on 
the  motion  with  a  better  knowledge  of  the  equitable  rights  of 
the  parties. 

As  no  precise  rules  have  been  adopted  in  regard  to  this 
procedure,  except  that  a  reasonable  notice  shall  be  given  of 
the  time  and  place  of  the  motion,  it  has  been  usual  to  give  a 
reasonable  time  for  the  preparation  of  the  answer  and  the 
taking  of  affidavits.  The  delay  of  the  defendant  in  preparing 
his  answer  in  this  case,  seems  not  to  be  unreasonable :  and 
no  very  strong  reason  is  perceived  why  the  defendant  should 
not  be  permitted  to  show,  as  preliminary  to  a  motion  for  an 
injunction,  that  the  bill,  upon  its  face,  is  materially  defective. 
19 
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The  queetioii  now  made  i0,  wheUier  an  origiiial  bill  for 
relief,  which  calls  upon  the  defendant  to  answer,  mnst  not 
contain  interrogatories,  under  the  roles  pf  practice  adc^tad 
by  the  Supreme  Court. 

The  4lBt,  42d,  and  48d  rules  make  the  intenogatories  a 
part  of  the  bill,  and  prescribe  its  &nn;  and  the  40th  rule 
declares  that  ^^a  defendant  shall  not  be  bound  to  answer  any 
statement  or  charge  in  the  bill,  unless  egeoialij  and  particu- 
larly interrogated  theieto ;  aad  a  defendant  shall  not  be  bound 
to  answer  any  interrogatory  in  the  bill,  ezc^t  those  intenog- 
atoriM  which  such  defendmit  is  required  to  answac"— which 
must  be  specified  in  a  note  at  the  foot  of  the  bill,  in  the  form 
stated. 

From  this  it  appears  the  defondsAt  is  not  bound  to  answer 
the  hill,  unless  speoial  interrogatories,  of  the  form  required, 
are  eontaimd  in  it 

The  18tih  rule  declares,  that  ^4t  shall  be  the  duty  <^  Ae 
defendant,  unless  the  time  shall  be  otherwise  enlsj^^  for 
cause  shown,  by  a  judge  of  the  court,  upon  motioa  for  that 
purpose,  to  file  his  plea,  demurrer,  or  answer  to  the  bill 
in  the  clerk's  office,  on  the  role  day  next  sucoeeding  that  <^ 
entering  his  appearance:  in  default  tibereof,  Ihe  plaintiff  may, 
at  his  election,  enter,  an  order  (as  of  oouise)  in  the  onkr 
book,  that  the  bill  may  be  taken  pro  confeiao^'*^  etc. 

This  rule  applies  to  all  bills  where  an  answer  is  required. 
Now,  if  the  bill  contain  no  interrogatories,  and  the  defendant 
is  not  bound  to  answer  it,  can  he  bein  debult  for  not  answer- 
ingt  He  can  never  be  in  default  except  for  neglecting  to  do 
that  which  he  was  legally  bound  to  do;  and  if  he  be  not  in 
defitult,  no  decree  j>rv  eonfeaao  can  be  entered  against  him. 

This  seems  to  be  a  reasonable  construction  of  the  above 
rules,  and  it  gives  to  each  one  of  them  a  proper  efibct. 

The  bill  being  defective  for  want  of  interrogatories,  it  i» 
unnecessary  now  to  consider  the  other  objection,  that  the  bill 
does  not  require  an  answer  under  oath. 
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Before  Judge  McLean,  (U  Cfhanibera^  Ap^y  18^7. 

Vnmn  a  kill  Ib  filed  to  ezg  ola  tha  dflfaadant  from  nmning  a  marhlaa,  in  violation 
aC  the  qght  of  tlM  aangnea  of  the  patent,  and  thedrfeBdanteen  vp  a  lioonee  whtdi 
the  complainant  alleges  hae  been  ebandoned,  bat  no  siich  statement  is  made  in  the 
Mn,  proof  of  abandonment  can  not  be  lecdyed. 

Jb&ehMOBiXY  aa  at  law,  the  ftuadatfon  As  the  oYldeaee  mut  be  kid  ia  the 


To  admit  eyidence  of  abandonment,  the.bill  muet  be  amended,  ae  a  special  repli- 
cation, mider  the  rales  of  practice,  is  not  pennitted* 

Wheie  oao  Keeneed  to  ran  a  patented  machine,  selb  eoeh  machine,  the  fioense 
t»n»idoea  not  accaawTily  pass  with  saeh  machine. 

Messrs.  Tdfcrd  and  Norton  for  complainant. 
Messrs.  ITaXker  and  Fox  for  defendimt. 

Tjd  Qomidainaiit  in  hia  bill  reproaents  that  he  ia  the 
assignee  oi  Woodwarih's  patented  planing  machine^  renewed 
and  afterward  corrected  by  the  administrator;  that  being  in 
the  aB^joynkent  of  this  valniEkble  patent,  in  the  ooontj  of  HJam- 
ilton  and  elsewhere,  about  the  month  of  Jnne,  1846,  the 
defendimt,  without  any  legal  grant  or  license,  did  begin  to 
make,  lose,  and  vend  to  others  to  be  used,  the  machine  afore- 
said, and  so  oontinnes,  in  violation  of  the  complainant's 
lighta ;  and  he  prays  for  an  injunction  and  for  general  relief. 

Ib  his  answer  the  defendant  admits  the  emanation,  ei^- 
sioB,  anrzender,  and  renewal  of  the  patent,  but  requires  ptoof 
of  the  complainant's  title.  He  admits  that  he  is  ninnii^  one 
of  Woodworth's  machines,  under  a  license  from  Brooks  & 
Mollis,  the  former  owners  of  the  right  now  asserted  by  the 
complainant;  and  he  avers  that  he  has  performed  all  the  con- 
diti<»a  on  bis  part,  to  be  performed  by  the  eontract  of  license, 
except  the  payment  of  the  money  weekly,  which  he  offered  to 
pay  frequently,  but  which  was  refused  by  Brooks  &  Morris, 
and  afterward  by  the  complainant;  that  he  is  now  ready  to 
pay  the  same  as  the  court  shall  direct ;  and  the  defendant 
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allegeB  that  the  complaiiiant  in  several  particalarB  has  yiolated 
the  contract. 

Oertain  a£Sdavits  were  read  to  support  the  bill,  and  othen 
in  support  of  the  answer. 

The  complainant  does  not  controvert  the  license  set  up  in 
the  answer,  but  he  insists  that  the  defendant  has  fiuled  to 
comply  with  the  conditions  on  which  it  was  granted,  and  was 
to  be  continued;  that,  being  bound  to  keep  the  manhinfl  run- 
ning, and  agreeing  that  a  suspension  for  two  weeks  should  be 
considered  as  an  abandonment  of  the  license,  he  sold  the 
machine,  and  suspended  the  use  of  it  more  than  three  months; 
that  the  sale  of  the  machine  was  in  itself  an  abandonment  of 
the  license,  as  the  license  was  limited  to  the  use  of  one  of  the 
two  machines  owned  by  the  defendant,  at  the  time  of  the  con- 
tract, both  of  which  he  has  since  sold ;  and  it  is  contended 
that  the  sale  of  the  machine  for  use,  conveyed  to  the  purchar 
ser  impliedly,  if  not  expressly,  his  right  to  run  it. 

The  defendant  objects  to  the  ground  of  abandonment 
assumed  by  the  complainant,  as  there  is  no  such  issue  made 
by  the  pleadings,  and  contends  that  the  complainant  must  be 
limited  to  the  case  made  in  the  bill. 

In  chancery,  as  at  law,  the  proof  must  correspond  with  Ihe 
allegations  in  the  pleadings.  But  the  complainant  insists 
that  he  may  show  an  abandonment  of  the  license,  which,  if 
established,  would  be  equivalent  to  no  license,  and  this  would 
support  the  allegation  of  the  bill,  that  the  defendant  is  run- 
ning the  machine  without  authority. 

The  bill  charges  the  defendant  with  using  the  machine 
without  authority ;  but  the  defendant  denies  this,  and  sets  up 
a  license  on  certain  conditions,  all  of  which  he  alleges  have 
been  performed  on  his  part.  The  genuineness  of  this  instru- 
ment is  not  denied,  but  the  complainant  alleges  that  the  con- 
tract of  lic^ise  has  become  void  and  inoperative  by  reason  of 
certain  acts  of  the  defendant ;  but  what  these  acts  are,  does 
not  appear  in  the  pleadings.    At  law  there  can  be  no  doubt 
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Hiat  ihifl  state  of  fSActs  would  require  the  plaintiff  to  plead 
over  and  allege  the  acts  of  the  defendant,  by.which  the  license 
had  been  abandoned.  The  issue,  whether  of  law  or  £Act, 
would  be  thus  made.  .But,  without  a  proper  plea,  giving 
notice  to  the  defendant,  the  fieicts  could  not  be  proved. .  A 
replication  to  the  plea,  merely  traversing  the  license,  would 
not  lay  a  foundation  for  evidence  of  abandonment ;  and  the 
same  role  governs  in  chancery. . 

The  45th  rule  of  chancery  practice  dedares,  that  ^'no  spe* 
dal  replication  to  any  answer  shall  be  filed.  But  if  any 
matter  alleged  in  the  answer  shall  make  it  necessary  for  the 
plaintiff  to  amend  his  bill,  he  may  have  leave  to  amend  the 
aame.'^  As  a  special  replication  is  not  allowed,  the  ques- 
tion of  abandonment  can  only  be  brought  before  the  court 
by  an  amendment  of  the  bill. 

The  license,  on  the  conditions  stated,  gives  to  the  defend- 
ant ^^  the  right  of  running  either  of  his  two  machines,  provided 
he  does  not  run  more  than  one  of  them  at  the  same  time." 
As  a  reference  is  made  in  the  contract  to  the  two  machines 
owned  by  the  defendant  at  the  time,  it  is  contended  that  the 
license  can  not  be  construed  to  extend  to  any  other  machine. 

The  license  was  the  result  of  a  compromise  between  the 
defendant,  who  had  one  of  two  of  Woodworth's  machines  in 
operation,  and  Brooks  &  Morris,  in  whom  the  exclusive 
right  to  run  those  machines  in  the  county  of  Hamilton  was 
vested ;  and  being  in  possession  of  two  planing  machines,  the 
right  to  run  either  was  given  to  the  defendant.  Does  this 
right  extend  to  any  other  similar  machine  t  Suppose  both  of 
these  machines  had  been  destroyed  by  fire,  or  in  any  other 
manner,  could  not  the  defendant  have  purdiased  another 
madiine  and  used  it  under  his  license  ?  This,  it  is  believed, 
is  not  denied  by  the  complainant.  But  it  is  alleged  that  the 
defendant  sold  both  of  his  machines,  and  having  done  so,  he 
had  no  right  to  purchase  another.  Now  the  right  to  use  the 
machine  can  not  be  made  to  depend  upon  the  illegality  of  the 
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saleofthetwonuushineSyOrtfaepxDrcliaBeoffaiother.  Whetber 
the  sale  wafl  an  abandonmeDt  of  the  lioeiifle,  ean  xiot  be  now 
coDsidered)  as  there  is  no  such  avennent  in  the  bill:  and  if 
the  pnrchase  of  another  machine,  or  the  sale  of  the  two^  m 
stated,  be  a  TiolaMon  of  the  rights  of  the  complainant  it  is  not 
a  matter  within  tn^  license,  and  can  not  be  made  to  operate 
eitiier  for  or  against  it. 

The  contract  authorized  the  defendant  to  ran  one  of  Wocd^ 
worth's  planing  machines,  and  the  reference  to  the  two 
machines  then  owned  by  the  defendant,  seems  to  have  been 
made  with  the  view  to  give  the  right  to  nse  ei&eT,  bnt  not 
both  at  the  same  time.  Snch  a  license  will  always  be  con* 
stmed  to  nm  a  machine,  xmless  in  express  terms  it  be  limited 
to  the  identical  machine  referred  to.  There  is  no  such  limi- 
tation in  the  license  to  the  defendant. 

Wbether  there  was  a  transfer  of  the  right  nnder  tbe  license, 
on  the  sale  of  one  or  both  of  the  machines  by  the  defendant, 
can  not  be  examined,  as  there  is  no  snch  allegation  in  the 
bill.  The  sale  of  a  machine  does  not  necessanly  carry  the 
right  in  this  case,  as  it  may  hare  been  made  to  a  person  who 
had,  or  expected  to  obtain  a  license.  A  sale  by  the  patentee 
of  tiie  machine  does  give  an  implied  right  to  nse  it,  as  such 
right  is  exdnsiyely  vested  in  him  and  such  persons  as  may 
have  received  it  from  him.  But  this  inference  does  not  neces- 
sarily foUow,  where  the  sale  of  a  machine  is  made  by  a  person 
who  has  no  exdnsive  right,  bnt  a  license  merely  of  nse.  So 
that,  in  this  latter  case,  the  extent  of  the  transfer  mnst  depend 
upon  the  facts  and  circumstances  proved.  That  such  a  right, 
being  property,  may  be  equitably  conveyed,  is  admitted. 

As  the  main,  if  not  the  only  object  of  the  bill,  is  to  ^oin 
the  defendant  from  running  the  machine  he  now  has,  which 
object  can  only  be  reached  by  showing  an  abandonment  of  the 
license,  it  is  not  deemed  necessary  to  inquire  whether  there 
is  a  case  made  to  enjoin  the  defendant  from  oonstrticting  ot 
vending  tlie  machine. 
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of  Robinson  and  Wife  t,  B.  Moors  «t  al. 

Le88£]^  of  BoBINSON  AXiD  ^IFE  V.  B.   MoOBE  £T  AL. 

MatlLsd  Hm^  tnd  «oriieito  bonttd  eoones  and  Aistlokd^t 

MnHbin  the  Viiniota  BGlltaty  Tnet,  anrrdys  w«e  rUl  early,  and  at  the  hazard 
of  the  liTee  of  those  making  them. 

The  IddiaiiB  iteie  ntmieiota  afid  holtild,  ahd  under  sath  drettmstances  gt^ii 
«Mitter  ^enld  liei  be  eaq^oleid^ 

Soiplni  landa  do  not  vitiate  a  surrey,  Bor  doe«  a  defidencf  of  acres  called  lor  in 
the  sonrefv  operate  against  it 

'Wfaeivter  the  boundaries  tvA  he  established,  they  tiatist  prevail. 

In  the  jpreseat  ease  several  of  ihb  eontsss  were  BBtabtisiied,  and  parti  of  Unei; 
and  thej  conduce  to  show  the  claims  of  the  respeotiye  parties. 

Messrs.  Taylor^  Stanhefy  and  Bond  fer  plaintitf*. 
MeMrs.  Tlraey^  WHght  and  Peek  foir  defendants. 

opnQOxr  OF  thb  oointT. 

This  is  an  action  of  ejectment,  in  whicli  ike  plamtiff  clsdms 
a  thonsand  acres  of  land  in  the  Yirginia  military  district,  of 
one  hnndred  and  eighty  acres  of  which,  the  defendants  are 
alleged  to  have  possession.  The  decision  of  the  controversy 
depends  upon  the  establishment  of  the  lines  afid  comerd  of 
his  survey  as  claimed  by  plaintiff.  In  that  event  the  defend- 
ants tdll  be  fotnd  in  possession  of  one  hundred  and  eighty 
acred  ^  above  stuted.  l*he  jnry  were  sworn,  and  a  survey 
by  the  cJotlit^  surveyor,  Who  was  also  swofti  as  a  witness, 
and  other  witnesses  on  both  sides  were  examined.  OPhe  court 
observed  to  the  jury,  that  the  courses  and  distances  called 
for  in  tiiie  patebt,  would  be  controlled  by  marked  lines  and 
oomers.  But  where  no  marls  can  be  ibtnd  or  established 
\rj  the  evidence,  the  courses  and  distances  must  govern.  On 
the  plat  laid  down,  the  beginning  is  admitted  I^  all  parties 
to  be  on  the  Ohio  river,  at  the  letter  A.  At  that  place  a 
beedi  tree  twenty-six  inches  in  diameter,  bears  the  ancient 
marks  of  a  comer.  From  thence,  on  a  westerly  course,  the 
stmneyor  run  two  hundred  and  setenty-eight  poles  to  a  stake, 
and  a  pile  of  stones,  and  a  white  oak  is  found  beHiing  the 
ancient  marks  of  a  comer  j  supposed  to  be  the  back  comer  of 
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ttie  plaiTitifffl'  BurvQj.  At  that  place,  or  near  it,  no  other 
comer  is  found  or  known  to  exist.  From  thence,  the  Burvejor 
ran  a  southerly  conrse,  four  hundred  and  twenly-seyen  poles 
to  a  stake,  near  a  black  walnut,  now  lying  down,  (the  bark 
off,  and  a  block  formerly  taken  out)  shown,  by  persons  pres- 
ent, as  an  original  comer  tree,  no  other  trees  marked  cones- 
ponding  with  the  patent  calls  found,  a  black  oak  with  marks 
and  ash  trees,  without  marks,  standing  near.  From  this 
point  he  run  the  distance  called  for  in  the  patent,  and  searched 
tor  a  comer,  but  found  none. 

From  the  above  supposed  corner  marked,  the  surveyor  run 
an  easterly  course  three  hundred  and  four  poles,  passing  the 
comer  of  survey  1625,  two  beeches  and  a  sugar  tree,  now 
down,  and  partially  destroyed ;  at  140  poles,  passed  a  beech 
bearing  ancient  marks,  took  a  block  therefrom,  and  found 
the  date  of  the  marks  to  correspond  with  the  date  of  the  sur- 
vey, to  a  large  beech  at  D,  bearing  ancient  marks,  thence 
up  the  river,  with  the  meanders  thereof  to  the  beginning. 

From  this  survey  it  will  be  observed  by  the  jury,  that 
starting  from  the  admitted  comer  at  A,  the  line  was  run  to 
the  second  comer  at  B,  where  a  white  oak  tree  was  found 
marked  as  a  comer.  At  this  place,  the  patent  calls  for  a 
black  oak  as  a  comer.  The  plaintiff  claims  to  run  beyond 
this  comer  to  M,  but  no  comer  trees  are  marked  at  that  place, 
nor  were  any  line  trees  found  leading  to  it. 

From  the  second  comer  we  pass  to  the  third.  At  this 
point  the  patent  calls  for  a  walnut,  ash  and  white  oak,  as 
comer  trees.  A  walnut  and  a  black  oak  are  found  regularly 
marked  as  a  comer.  The  surveyor  run  further  in  the  same 
di^^ection  to  the  letter  N,  as  claii^ed  by  the  plaintiff,  and  •  the 
distance  called  for  in  the  patent.  But  he  found  no  marked 
trees  on  the  line,  or  at  the  place  daimed  as  a  comer. 

Betuming  to  the  third  comer,  he  run  to  the  comer  D,  on 
the  Ohio  river.  The  patent  calls  for  three  beeches  maiked 
as  comer  trees ;  only  one  beech  is  foxmd  so  marked.    On  this 
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last  line  there  were  andent  marks  made,  apparently  with  a 
tomahawk. 

If  the  points  above  described  are  to  constitute  the  comers 
of  the  plaintifb'  Burvej,  then  the  defendants  are  not  goUty  of 
the  trespass  complained  of.  Yon  will  observe,  gentlemen, 
that  this  survey  was  made  in  1787.  This  was  at  a  veiy  early 
period  of  our  histoiy  in  the  west.  In  making  surveys,  those 
concerned  were  in  inmiinent  danger  from  the  savages,  who,  at 
that  time,  possessed  the  country,  and  were  masters  of  it,  with 
the  exception  of  a  small  settlement  at  Marietta,  at  Columbia, 
and  at  Yincennes.  At  that  time,  it  is  Imown  by  all  who  are 
fiuniUar  witii  surveys  in  this  district,  that  lines  were  often 
nm  mthout  markmg,  as  a  measure  of  safety  to  the  surveyors. 
The  Indians  not  unfreqnently  would  follow  the  newly  marked 
lines,  and  attack  those  engaged  in  running  them. 

From  the  lapse  of  time,  it  being  more  than  half  a  century, 
it  is  not  astonishing  that  the  comer  trees  are  not  all  found. 
On  the  contrary,  und^  all  the  circumstances,  including  the 
improvements  in  the  country,  it  is  rather  singular  that  so 
many  marked  trees  should  be  found  as  the  surveyor  has 
described. 

If  these  comers  should  establish  the  boundary  of  the  plain- 
tiff's land,  he  will  own  considerably  less  land  tiian  his  survey 
caUs  for.  Bhould  tiie  lines  be  extended  beyond  these  cor- 
ners, as  he  claims,  he  would  still  have  a  less  quantity  than 
Ids  patent  calls  for — ^in  one  case  by  ten  acres,  and  in  the 
other  by  twenty-^five  acres.  But  this  is  a  consequence  of 
the  inaccunu^  of  early  surveys.  Had  the  survey  contained 
nsmai  hundred  acres  more  than  the  patent  calls  for,  the 
plaintiff  w6uld  have  held  the  surplus,  on  the  establishment 
of  his  lines  and  comers,  including  it. 

It  seems,  however,  that  no  comer  tree  has  been  found 
marked  at  the  places  where  the  distances^  called  for  in  the 
patent,  tenuiBate.    And  as  before  remarked,  distance  can 
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not  govern,  if  marked  comers  osLh  be  found,  called  for  in  1ii# 
patent. 
Hie  jury  foond  the  defendants  not  gnilty* 
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To  admh  parol  proof  of  the  contents  of  »  deed,  the  origiiiel  mnBt  be  pmved  te 
have  been  loet  or  destroyed,  lliat  the  otiginal  was  lost  in  croesijiif  a  river,  or  that 
it  is  in  ^  hands  of  certain  pnrchaeen,  ia  not  sufficient. 

The  atatate  of  iimltatioiii  does  not  run  aica!nat  nott-reaidenta. 

A  deed  m^  be  presumed  from  a  kmg  possession,  and  under  circomatanoeB 
favorable  to  such  a  presumption.  Such  presumption  can  only  be  drawn,  when  it 
would  seem  natnrally  to  aitse  from  the  fiicts  in  ihB  base,    fiutit  may  be  igtmtted. 

TliB  pieeamptisn  of  payment  of  a  mortgage  arises,  wfaeiB  lio  tntsnBt  oa  it  hi^ 
been  paid  for  twenty  years.  But  the  relation  of  vendor  and  vendee  must  exist  te 
antfaorixe  such  a  presumption. 

When  a  porehase  has  been  made  of  one  who  had  no  title,  it  wouH  be  diftcidt  to 
presome  a  title  from  a  atra^gar. 

Messrs.  Mame  and  Stanbery  for  the  plaintifi. 
Messrs.  Ooncin  and  Thompson  for  the  defendank 

OPINION  OF  THE  COUBT. 

This  is  an  ejeotment  for  the  reoorery  of  land  in  Highland 
oonnty.  The  plaintiff  gave  in  eridenoe  A  patetit  from  the 
United  States,  for  tiiie  kmd  in  eontroyersy.  Marriage  of  some 
of  the  plaintiffii  to  the  heirs  admitted^ 

The  defendant  gave  in  evidence  a  copy  of  a  snm;^  of  ihft 
land,  dated  the  16th  6f  Jane,  1797,  reooided  for  Baudale^ 
by  John  O^Bannon.  And  abo,  a  oertifloate  from  the  land 
office  as  to  the  ptoanrement  of  tiie  ^tent;  a  I'eoeipt  for  tkt 
on  the  land,  in  1801,  paid  by  Macker,  for  Bansdale ;  othfflr 
ireoeipts  of  a  similar  chaiacter  were  before  the  jary. 

TAoTnaa  SommUtb^  a  witness,  has  lived  in  TTtghlflad 
county,  since  the  fiJl  of  1806-4.    Is  aoqnaintsd  with  the 
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land  in  eontioversy.  He  lived  six  miles  from  it.  Has  bedn 
a  cotmty  surveyor,  fie  was  aoqaainted  wiUi  James  Macker, 
and  ik&t&  beaM  of  any  one  daiming  the  land  but  Maeker. 
Linn  acted  as  his  agent  Ool.  Pope  also  aoted  as  the  agent 
of  Macker;  and  in  1806,  Macker  and  his  agents  sold  ih6 
land  to  the  defendant  and  others.  In  18^4,  tiie  residne  of 
the  land  was  sold  by  Oreen,  as  agent  of  Mack«r. 

Jimoi  Chnm^  in  his  deposition  states,  that  haying  posses- 
sion of  the  patent,  he  either  left  it  with  one  of  the  pnrohasefs 
or  lost  it  in  croBsing  the  Rappahannock  river,  in  Yirginia» 
On  this  evidence  of  the  loss  of  the  patent,  the  defendant'^ 
eonnfiel  moved  the  eonit  to  permit  parol  eviden<^  of  its 
oontanka. 

Btit  &e  eotnt  ovecrnled  thd  motion,  and  said  the  evid^o^ 
of  the  loss  of  the  patent  was  not  satisfactoiy.  Its  loss,  in- 
deed, was  not  pioved.  The  witness  ei&er  left  it  with  one  of 
the  pnrchasttfs,  or  lost  it  in  the  river.  Now,  it  does  not  ap- 
pear bnt  that  one  (tf  the  pnrehasers  with  whom  the  paper  was 
left,  mqr  still  have  it  in  possession.  The  pnrohasem  ard 
nnmerons,  but  not  so  ntunerons  that  tiiey  can  not  be  exam*- 
ined  as  to  this  &ct.  And  nntil  that  shall  be  done,  there  is 
no  proof  of  the  loss  of  the  paper. 

TA,  mnj  be  observed  that  all  patents  issued  by  the  General 
Oovemment,  are  recorded  at  Washington.  And  if  no  record 
can  be  fonnd  there  of  the  patent  referred  to,  it  is  strong  evi* 
dence  against  the  esistenoe  of  saeh  a  paper.  Several  of  th^ 
witnessed  speak  of  tiie  lands  in  question  as  having  been 
pmdiaaed  twenty-five  or  thirty  years  ago< 

A  copy  of  the  warrant  issued  to  Thomafi  Bansdale  for 
4,000  aeies,  on  which  the  location  was  made,  was  given  ixi 
evidence  withoni  objection.  And  the  counsel  agree  that  the 
location  was  made  by  O'Bannon,  2000  acres  in  Ohio,  and 
9000  acres  in  Eentacky,  in  lt87.  A  copy  of  the  patent  to 
ThomtA  Bansdale,  from  the  Qovemor  of  Sentncky,  was  read. 
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It  was  proved  that  the  locator  of  each  wanants  leeeived, 
usttallj,  as  his  oompenBation,  oiie*third  of  the  land — some- 
timeB  one-half,  or  one-fourth*  Hord,  a  land  Bpecolator,  set  up 
a  claim  to  this  land  in  1848;  but  it  seems  he  had  nosods&c- 
toiy  evidence  of  title. 

The  demise  in  the  declaration  was  laid  December  1st,  181S. 
One  of  the  depositions  proyes  that  one  of  the  lesscnrs  died  in 
1848,  and  objection  was  made  that  that  defeated  the  plain- 
tilBPs  action.  But  the  oonrt  remarked,  if  the  e&ct  would  be 
as  suggested,  the  deposition  did  not  show  that  the  death  took 
place  before  the  demise  laid ;  it  may  have  occurred  afterward. 

It  is  admitted  that  Macker  had  no  title,  and,  of  course, 
could  convey  none  to  the  purchasers.  Nor  can  the  statnfce  of 
limitations  apply,  as  the  lessors  of  the  plaintiff  are  all  non- 
residents. 

The  only  ground  of  defense  that  remains  for  the  defendant 
is,  the  lapse  of  time  since  they  entered  into  the  possession 
of  the  land,  from  which  it  is  contended  a  deed  noay  be  pie- 
sumed.  Such  presumption,  under  certain  drcnmstanoes,  may 
be  admitted.  There  are  some  things  which  may  be  presumed 
as  fects,  from  the  lapse  of  time,  aided  by  oireumstaiices.  As 
where  there  has  been  no  payment  of  interest  on  a  mort^;age, 
and  no  circumfitances  appearing  to  explain  the  neglect,  the 
mortgagor  can  not  redeem.  Sttghes  v.  Eivforda^  9  Wheat. 
489.  The  payment  of  a  bond  may  be  presumed  after  the 
lapse  of  twenty  years,  exclusive  of  disability  of  the  holder 
to  sue.  Dufdap  v.  BaU^  2  Granch,  180.  After  a  long  pos* 
session  in  severalty,  a  deed  of  partition  among  tenants  in 
common  may  be  presumed.  ITepbum  et  al.  v.  Avldy  5 
Oranch,  262.  Presumption  of  a  grant,  arising  ftom  lapse 
of  time,  is  applied  to  corporeal  as  well  as  to  incorpoieal 
hereditaments.  But  it  may  be  encountered  and  rebutted  by 
contrary  presumptions ;  and  can  -never  arise  where  all  the 
circumstances  are  entupoly  consistent  with  the  non-ezistenoe 
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of  a  grant.  A  jpaUerieri^  they  can  aeyer  arise  where  the 
dauob  is  of  such  a  nature  as  is  at  yarianoe  with  the  supposi- 
tion of  a  grant.    JRioard  v.  WiUiamSj  7  Wheat.,  59. 

Juries  are  sometimes  instmcted  to  presume  oonveyanoes 
between  private  indiyidnals,  in  fEivor  of  one  who  has  proved 
a  riight  to  the  enjoyment  of  the  property,  and  whose  pos- 
Beasion  is  consistent  with  the  conveyance  to  be  presnmed ; 
especially  if  the  possession,  without  such  conveyance,  wonld 
haye  be^  nnlawfol.  The  fiMsto  in  this  case  wonld  not  seem 
to  anthoiize  the  presumption  of  a  deed  from  Bansdale  or  his 
beiiB,  to  the  defendant.  There  has  been  no  relation  of  vendor 
or  purchaser  between  them,  to  authorize  such  a  presumption. 
On  the  contrary,  it  is  in  evidence  they  acquired  their  titie 
firom  a  difierent  source.  It  would  not  be  difficult  to  presume 
a  title  from  Macker,  under  the  circumstances.  But  the  foun- 
dation of  this  presumption  goes  against  the  presumption  as 
to  Bansdale.  From  the  deaths  and  minorities  of  those  who 
hdd  under  Bansdale,  it  would  be  difficult  to  say  that  the  pre* 
sumption  could  be  strengthened  by  a  supposed  acquiescence. 

O'Bannon,  it  seems,  was  the  original  locator  of  Bansdale's 
warrant,  and  there  is  no  evidence  that  Macker  or  the  defend- 
ant eyer  claimed  under  him.  There  is  no  evidence  that 
Hacker  ever  had  a  shadow  of  title,  unless  his  sale  to  the 
defendant  and  otiiers  shall  be  so  considered.  This  presump- 
tion must  not  only  be  consistent  with  the  facts  of  the  case, 
but  it  must  appear  naturally  to  arise  out  of  them. 

This  question,  it  is  contended,  is  the  same  at  law  as  in 
chancery.  This  may  be  admitted,  but  how  is  it  applied  in 
chancery?  Generally,  it  is  raised  in  favor  of  a  legal  title 
against  a  stale  equity.  The  person  under  a  deed  has  Altered 
into  possession  of  real  estate — has  enjoyed  it  many  years, 
and  made  valuable  improvements  upon  it ;  at  length  a  dor- 
mant equity  is  set  up,  of  which  the  legal  owner  had  no  notice. 
Buch  a  titie  is  not  &vored  in  equity.  The  titie  of  Macker 
was  always  open  to  investigation.    The  exercise  of  a  littie 
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YigilaBoe  would  hA^e  tBeertained  tb«t  tbe  limd  sold  by 
bdonged  to  another. 

The  case  of  the  defendant  l9  ail  exoeediiiglj  hixd  oaeu  Hie 
and  the  other  pnidiasecs  nnder  Maeker,  entered  npcm  &e 
land  in  a  wiktemeae  state.  It  haa  been  inqwoyed  so  aa  to 
present  to  the  eye  highly  cnltiTated  fimoos^  orehards,  comfM> 
able  dwellings,  and  every  other  ooQTenienee  whiob  oonld 
reasonably  be  desiied.  To  aceompliah  this,  the  strength  of 
tiieir  manhood  has  been  ezhansted,  and  some  of  them  ha^ve 
gone  down  to  the  grave.  The  widows  and  children  of  soma 
may  remain.  Under  such  circnmstanoaa,  the  ordinaiy  synx* 
paUdes  of  hnmanily  shonld  induce  the  daimanta  to  compro- 
mise this  matter  on  liberal  terms. 

Yerdict  for  defendant. 


Halderman  ft  al.  v.  BBOKwrra  m  kl. 

The  genertl  HMg«  of  a  riyer,  in  regavd  to  Uw  mvii^ob  of  awiwiliBf  woU 
deeoending  boats^  and  which,  from  long  ezporience,  has  been  establi3bed  aft  a  pre- 
cautionary meaBUie,  should  be  followed  by  j^ota  and  others. 

A  deaoanding  boat,  when  appcehenaiTa  of  a  ofrfHaion,  will  atop  har  engiaa,  and 
float,  leaviiv  the  aacoDding  boat  to  cfaooee  the  beat  mode  of  avoidiiig  a  contact 
.    If  the  plaintiff  ia  in  iault,  he  can  not  recover  damages ;  nor  where  both  partiea 
are  in  fault,  by  the  commen  taw. 

The  maiitima  iiile  apiiortiona  the  daraagea  as  te  iiuilfa  of  the  napaetlva  boa.ta 
may  be  ealabliabed. 

A  State  haa  no  power  to  regulate  a  commerce  which  extends  beyond  ita  juris- 
diction. 

Where  a  oommerQa  bagins  and  tejmtealBi  widnn  a  Slate,  k  haa  lbs  azduaive 
coaunercial  power  over  it 

The  Louisiana  law,  which  adopts  many  regulations  in  regard  to  the  navigation 
of  the  Miaaiasippi,  can  not  aflect  boats  engaged  in  eairying  on  commeree  between 
the  etala  of  Louiaiana  and  other  States. 

Such  a  power  ezerdaed  by  the  St&tea,  would  be  destructive  to  a  gieneral  conuoar* 
cial  intercotuae. 

What  damages  may  be  leooveied  from  an  offendjng  boat  t 

Messrs.  Fox  and  Lincoln  for  plaintiff. 

Messrs.  Walkery  KMer  and  Taylor  for  defendants. 
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OPINlOir  OF  THB  OOOBT^ 

This  action  ia  brotght  by  the  plafatift,  to  yeoover  damagge 
for  an  injury  done  to  the  Yorktown,  the  plaintiff's  boat,  by 
ibe  Taboa,  the  boat  of  the  defendants.  The  collision  took 
place  at  thi^  Dead  Man's  bar  chute)  on  th^  Mieaissippi  livar, 
the  16th  of  March,  1845.  The  Yorktown  was  descending 
the  liyfflr,  and  the  Tahna  asoending  it. 

Ooleman  Stewart  was  pilot  on  the  Yorktown,  and  between 
one  and  two  o'dock  at  night  was  descending  the  Dead  Man's 
bear  shute,  aboot  two  hundred  yards  fiom  the  Louisiana  shore. 
When  he  first  saw  the  Tahna,  she  was  ascending  the  riv^ 
near  the  opposite  shore.  The  Yorktown  was  descending  the 
river  in  the  nsnal  channel  for  descending  boats.  The  Tahna 
changed  h^  conrae,  and  ran  acpross  the  river  until  she  struck 
the  Yorktown  almost  at  a  right  angle,  or  nearly  so,  and  cut  a 
hole  through  her  hull  as  large  as  a  flour  baxrdi.  The  York- 
town  was  nmning  parallel  with  the  shore. 

William  B.  Dodson  was  mate  of  the  Yorktown,  and  was 
on  her  hurricane  deck  nearly  over  the  place  where  the  Talma 
struck  her.  When  he  first  saw  the  Talma,  she  was  running 
up  the  river.  The  Yorktown  was  nearly  parallel  to  the  shore, 
(m  the  opposite  tide.  The  Talma  turned  nearly  across  the 
river.  The  distance  between  the  boats  would  have  been  eighty 
yards,  had  not  the  Talma  dianged  her  course.  It  was  a  star- 
lijB^t  night.  Witness  could  see  the  shore  distincQy .  A  de- 
se^iding  boat  could  be  seen  ttotsi  three-quarters  to  a  mile. 
Wh^i  the  danger  became  aj^arent,  nothing  could  be  done  to 
avert  the  collision. 

James  £.  Workman  was  a  passenger  on  board  the  York^ 
town,  and  was  on  the  boiler  deck  when  the  collision  occurred. 
The  Yorktown  pointed  down  the  river ;  the  Talma  appeared 
to  run  ao^osa  it.  The  Yorktown  was  firom  two  hundred  and 
fifty  to  three  hundred  yards  fi*om  the  shore.    The  witness 
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took  particular  notice  of  the  position  of  the  boats^  by  the 
request  of  the  captain  of  the  Yorkfcown*  The  Talma  backed 
ont.  The  mtness  could  see  the  shcnre  distinctly.  He  beard 
cai^ain  Staigeon,  of  the  Talma,  saj,  if  Walpole  had  been  at 
the  wheel,  the  accident  would  not  hare  occmred. 

John  TTiAmftTi  was  a  passenger  on  the  Yorktown,  and  was 
on  the.  starboard  gnard  when  the  collision  took  place*.  The 
Talma  was  about  fifty  yards  fitom  the  Yorktown  when  witnen 
first  went  out.  Witness  was  formerly  a  pQot.  The  boats 
were  aboat  three  hundred  yards  from  the  shore  when  the  con- 
tact took  place.    He  could  see  the  shore  distinctly. 

Heniy  Fierce  was  a  passenger  on  the  Yorktown.  Th^e 
Talma  struck  the  Yorktown  firom  two  hundred  and  fi%  to 
three  hundred  yards  fiK>m  the  shore.  He  could  see  a  boat  on 
a  strai^t  part  of  the  river  two  or  three  miles. 

Jacob  Beber  was  a  passenger  on  board  the  Yorictown,  and 
was  on  her  larboard  gnard  when  the  collision  took  place .  The 
Talma  struck  h^r  on  the  starboard  side.  The  Yorktown  was 
running  down  the  river,  two  hundred  or  two  hundred  and  fifty 
yards  fix)m  the  shore.  The  Talma  turned  across  the  river  and 
struck  the  Yorktown. 

James  W.  Yenience  was  a  passenger;  the  Yorktown  was 
running  down  the  river ;  the  Talma  tuned  across  it^  appear- 
ing to  have  a  full  press  of  steam,  until  she  struck  the  York- 
town. 

William  F.  Davis  was  a  passenger  on  the  Talma,  and  waa, 
at  the  time  of  the  collision,  sitting  on  the  boiler  deck,  over 
the  hatchway  wheel ;  saw  the  descending  boat  before  the  con- 
tact. It  was  a  dear  night;  the  Talma  was  ronmng  up  under 
full  way ;  she  headed  across  the  river,  and  the  witness  aaw 
that  a  collision  was  inevitable.  After  the  Talma  struck  the 
Yorktown,  the  engine  went  ahead,  one-fourth  or  half  a 
minute. 

James  Bell  was  engmeer  of  the  Yorktown,  and  was  on 
watch.    Both  engines  of  the  Yorktown  were  stopped,  and  he 
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coupled  up  the  engines  for  backing.  Saw  the  Talma  coming 
out  aqnare  from  the  shore.  The  Yorktown  was  two  himdred 
and  iifiy  or  three  hundred  yards  from  the  shore.  Eveiything 
was  done,  that  could  be  done,  to  avoid  the  collision  by  the 
Yorktown. 

The  above  stat^nents  are  folly  corroborated  by  nine  other 
witnesses.  And  fifty*siz  witnesses  were  examined,  being 
pilots,  many  of  them  having  great  e;sp6rience  and  behig  well 
acquainted  with  the  navigation  of  the  river,  and  especially 
at  the  shute  where  the  collision  took  place;  and  they  all  say 
that  at  the  stage  of  water  then  in  the  river,  the  Yorktown 
was  in  ber  proper  track;  and  the  track  of  the  Talma,  as  an 
ascending  boat,  was  near  the  shore.  And  they  all  concur  in 
Baying,  that  the  usage  of  the  river  is  for  the  descending  boat  to 
keep  on  her  way,  and  tiie  ascending  boat  was  bound  to  do  the 
dodging,  or  avoid  a  coUirion  with  the  descending  boat.  That 
when  the  peril  becomes  great,  the  descending  boat  should 
stop  her  engine,  so  as  to  slacken  her  speed,  and  make  the 
duty  of  the  ascending  boat  easier  to  avoid  a  collision.  On 
such  occasions  the  big  beU  is  usuaUy  rang. 

In  behalf  of  the  defendants,  many  witnesses  were  examined, 
but  they  werQ  less  numerous  than  those  of  the  plaiutifffi. 

William  Pennington,  who  was  pilot  of  the  Talma,  says, 
when  the  Talma  entered  the  shute,  she  ran  as  near  the  shore ' 
as  was  safe.  When  he  first  saw  the  Yorktown,  she  was 
within  one-fourth  of  a  mile  of  the  Talma.  As  soon  as  the 
Yorktown  hove  in  sight,  the  mate  said  that  boat  was  run- 
ning on  them.  He  stopped  the  engine,  directed  it  to  back^ 
and  the  Talma  was  going  back  when  the  collision  occurred. 

Thomas  Miller  was  on  board  of  the  Talma,  and  a  watch- 
man called  his  attention  to  the  Yorktown,  which  was  from 
three  to  six  hundred  yards  distant.  The  Tfdma  was  as  near 
the  shore  as  safety  would  permit.  The  stem  of  the  boat  was 
very  near  the  shore.  Her  engine  commenced  backing  before 
the  collision. 
20 
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Willimn  O.  Irvin  was  assistaiit  mate  on  the  Talnut.  When 
the  collision  took  place,  the  bells  of  the  Talma  were  ringing 
violently.  The  stem  of  the  boat  was  so  near  the  shore,  as  to 
prevent  the  lowering  of  the  yawl. 

Michael  Bogers  was  assistant  engineer  on  the  Talma.  He 
was  in  his  berth  when  the  collision  took  place.  Ban  out  on 
the  starboard  side  oyer  the  boiler  deck.  The  boats  had  been 
separated  ten  or  twelve  yaids.  The  stem  of  the  Talma  was 
near  the  shore. 

James  Mann  was  second  engineer  on  the  Talma.  Hie 
boat  was  too  near  the  shore  for  the  Yorktown  to  ran  between 
her  and  the  shore.  Before  the  collision,  the  larboard  engine 
had  made  three  revolutions  backward,  and  the  other  en^e 
one.  The  force  of  the  Tahna  was  nearly  ezhansted  when 
the  boats  came  togeth^. 

Charles  M.  Gorrie  was  mate  on  the  Talma,  and  was  on  his 
watch  when  the  collision  took  place.  When  he  first  saw  the 
Yorktown,  she  was  from  three  to  five  hundred  yards  distant. 
She  seemed  to  be  coming  on  the  Talma.  Witness  ordered 
the  bell  to  ring,  then  to  back  hard.  The  Yorktown  ran  down 
the  stream,  tomed  her  bow  fix>m  the  shore,  which  threw  the 
stem  of  the  boat  round,  so  as  to  strike  the  Talma.  The 
Talma  was  so  near  the  shore  that  it  was  not  safe  to  let  down 
the  yawl.  Ko  mistakes  made  by  Pennington  within  the 
knowledge  of  the  witness  as  to  ringing  the  bell. 

Eleven  other  witnesses  were  examined,  who  corroborated 
many  of  the  facts  stated  by  the  above  witnesses.  And 
twenty-three  pilots  were  sworn,  who  agree  in  saying,  that 
the  proper  place  for  the  Tahna  as  an  ascending  boat,  was 
from  thirty  to  fifty  yards  off  the  shore.  In  this,  there  is  a 
concurrence  of  all  the  pilots.  And  the  witnesses  all  agree 
that  it  was  a  star-light  night. 

The  court  have  been  requested,  gentlemen  of  the  jury,  to 
state  their  views  of  the  law  on  several  points.  And  first, 
the  court  charge  you,  that  if  the  collision  was  a  misfortune, 
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without  the  negligence  of  either  party,  the  plaintiJOT  can  not 
recoyer.  There  can  be  no  wrong  in  such  a  case,  which  the 
la;w  will  redress,  where  the  persons  navigating  the  respective 
boats,  possessed  the  proper  skill  and  experience  and  were 
chargeable  with  no  negligence,  and  had  no  intention  to  do 
wrong.    This  is  the  common  law  mle,  not  the  maritime. 

And  the  conrt  will  also  chaige  yon,  that  if  the  collision 
resulted  from  the  negligence  of  the  plaintifb,  they  can  not 
recover.  In  this  respect  also,  the  mle  of  the  conmion  law  is 
different  from  that  of  the  maritime  law.  Under  the  latter, 
if  both  parties  have  been  negligent,  but  one  of  them  in  a 
greater  degree  than  the  other,  the  loss  will  be  apportioned 
accordingly.  But  by  the  common  law,  a  party  who  asks 
damages  for  a  wrong  done,  mnst  fix  the  wrong  on  his  adver- 
sary. If  the  parties  are  both  chargeable  with  negligence, 
more  or  less,  a  court  of  law  wiU  not  balance  the  negligence, 
to  ascertain  whether  on  the  one  side  it  was  not  greater  than 
on  the  other. 

If  the  collision  occnrred  from  the  negligence  or  design  of 
the  defendants,  and  the  plaintifb  acted  with  ordinary  caution, 
they  are  entitled  to  recover.  Whether  negligence  on  the 
part  of  the  offending  boat,  was  the  result  of  ignorance  or 
design,  it  is  equally  liable.  If^  indeed,  there  was  an  intention 
proved,  by  the  officers  of  the  Talma  to  ran  into  the  Yorktown, 
that,  I  suppose,  would  establish  their  liability,  without  much 
inquiry  into  the  conduct  of  the  other  party. 

On  this  point,  the  language  of  Chief  Justice  Tindal  is, 
"  K  the  plaintiff  contributed  in  any  degree  by  any  want  of 
care  or  improper  conduct  to  the  injury  he  can  not  recover," 
this  does  not  mean  that  the  plaintiff  must  be  entirely  fault- 
less. Bayer  v.  Mitchell^  38  Com.  L.  254.  Tindal,  Ohief 
Justice,  to  the  jury — "  You  must  be  satisfied  that  the  injury 
was  occasioned  by  the  want  of  care,  or  the  improper  conduct  of 
the  defendants ;  and  was  not  imputable,  in  any  degree,  to  any 
want  of  care,  or  any  improper  conduct  on  the  part  of  plain- 
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tiffi."  Five  himdred  pomidB  daimed-^-jiuy  foimd  t^ 
and  fiftjr  ponnds.  Some  miBtake  was  alleged.  Tindal  aaked 
the  juiy  how  they  had  made  np  their  verdict.  The  fbofeman 
answered,  that  there  were  faults  on  both  sides.  Tindal,  then 
yon  have  considered  the  whole  matter.  The  foreman  replied 
in  the  affirmative.  Bichards  then  submitted  that  the  verdict 
should  have  been  for  the  defendant.  Tindal  said  no.  There 
may  be  fimlts  to  a  certain  extent."  It  might  appear  that  die 
plaintiff,  possibly,  coold  have  acted  more  jndidonsly  than  he 
did  to  avoid  the  collision  after  the  event  has  ocenrred.  There  is 
a  great  difference  between  the  view  at  the  moment  of  danger, 
under  excitement,  and  after  the  event,  on  looking  calmly  at 
the  facts.  And  i^e  law  adapts  itself  to  the  exigendes  of  the 
moment,  making  some  allowance  for  the  infirmity  of  human 
judgment — ^not  the  infirmity  resulting  from  ignorance,  or  a 
nervous  excitability,  which  unfits  a  man  for  such  an  emer- 
gency. This  is  one  of  the  most  important  qualifications  of  a 
pilot.  He  must  stand  firmly  at  the  helm,  and  look  on  the 
danger,  however  imminent,  as  the  best  mode  of  avoiding  it 

The  highest  possible  degree  of  skill  is  therefore  not  required 
in  a  case  like  the  present,  for  that  is  possessed  by  very  few 
individuals,  engaged  even  in  the  most  hazardous  enterprises. 
But  there  must  be  caution  and  skill,  such  as  every  one  would 
be  expected  to  exerdse,  who  takes  upon  himself  the  pilotage 
of  a  steam  vessel. 

The  attention  of  the  court  is  called  to  the  Louisiana  law, 
which  regulates  the  navigation  of  steamboats.  This  law 
contains  numerous  provisions  in  regard  to  the  inspection  of 
boilers  by  competent  persons,  hanging  out  lights,  ringing  the 
bells,  stopping  the  engines  and  fioating,  by  the  downward 
boat,^when  within  a  certain  distance  of  the  ascending  boat, 
etc.  As  a  matter  of  fact,  it  is  known  that  this  law  was  before 
Congress,  and  espedally  the  committee  of  the  House  of  Bep- 
resentatives  who  reported  the  bill  to  regulate  the  navigation 
bf  steamboats,  and  it  appears  on  an  inspection  of  both  laws. 
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that  parts  of  the  LoniBiana  act  w^re  incorporated  into  the  act 
of  OongtesB.  Such  parts,  were,  no  donbt,  adopted  as  Oon- 
gress  deemed  jadicions,  haying  the  subject  fnllj  before  it. 
And  we  are  asked  to  charge  the  jury  that  the  Lonisiana  law 
is  binding  on  the  parties  before  us,  and  that  nnless  the  plain- 
tifib  complied  with  its  requirements,  they  can  not  recover. 

There  can  be  no  doubt  that  Louisiana  has  the  power  to 
regulate  commerce  within  her  limits,  where  the  trip  begins 
and  terminates  within  her  jurisdiction.  But  the  voyage  of 
the  Yorktown,  at  the  time  the  collision  happened,  was  firom 
Cincinnati  to  New  Orleans,  and  the  question  arises  whether 
the  Louisiana  law  regulates  the  duties  of  the  officers  of  the 
Yorktown  under  such  drcumstances.  It  is  admitted  that  the 
Talma,  having  left  New  Orleans,  was  proceeding  to  Louis- 
ville, in  Kentucky. 

The  vital  importance  of  this  question  to  western  navigation, 
entitles  it  to  a  serious  examination.  We  are  aware  that  there 
are  some  minds,  who  have  so  long  and  ardently  cherished  a 
jealousy  of  federal  powers,  that  they  deny  the  existence  of 
such  powers  when  they  stand  in  the  way  of  State  authority. 
They  seem  to  think  that  our  Union  is  safe  only,  and  the 
rights  of  every  citizen  best  secured,  by  recognizing  all  power 
in  the  States  except,  not  those  that  have  been  delegated  to  the 
Federal  Government,  but  those  which  the  States,  respective- 
ly, shall  determine  belongs  to  it.  This  would  throw  us  back 
on  tiie  articles  of  confederation,  an  escape  fix)m  which,  by 
flte  adoption  of  the  constitution,  saved  the  Union  from  ruin. 

In  the  8th  section  of  the  1st  article  of  the  constitution,  it  is 
declared  that  Congress  shall  have  power  ^^to  regulate  com- 
merce wilh  foreign  nations,  and  among  the  several  States, 
and  with  the  Indian  tribes."  This  power  is  found  in  a  class 
of  powers  conferred  by  the  constitution,  every  one  of  which, 
in  its  nature  and  character,  is  exclusively  vested  in  the  Fed- 
end  Government.  Two  of  them,  it  has  been  held,  may  be 
by  a  State,  until  Congress  shall  act  on  the  subject ; 
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and  the  other,  it  has  been  decided,  may  be  carried  ont  by  a 
State,  in  disregard  of  the  action  of  Congress.  The  two  first 
include  the  power  to  pass  a  bankrapt  law,  and  to  regulate 
commerce.  The  other  is  the  power  to  pimish  for  counter- 
feiting, or  passing  the  coin  of  tlie  United  States. 

The  first  two  are  impracticable,  as  they  involve  tiie  absurd* 
ity  of  two  distinct  powers  regulating  the  same  thing.  This 
is  only  obviated  by  the  admission,  that  the  action  of  Congress 
necessarily  supercedes  State  action.  But  this  is  wholly  inde- 
fensible. And  it  is  disparaging  to  State  power  to  say,  that 
any  part  of  it  may  be  abrogated  by  the  action  of  Congress. 
It  is  not  the  regulation  of  the  subject  by  Congres  which  is  to 
annul  State  action,  but  the  veiy  thing  must  be  regulated  by  the 
fonner,  which  the  latter  has  acted  on ;  as,  for  instance,  the 
hanging  a  light  out,  at  night,  on  the  deck  of  a  steam  boat 
In  other  words,  that  the  law  of  Congress  and  the  law  of  a 
State  regulating  commerce  must  be  compared  and  considered, 
as  having  been  passed  by  the  same  power,  and  if  they  are  not 
identical,  the  State  regulation  stands.  In  this  view.  Congress, 
however  much  they  may  have  considered  a  regulation  simi- 
lar to  the  one  adopted  by  the  State,  can  only  get  rid  of  it  by 
expressly  nullifying  it.  And  when  such  a  game  AslH  com- 
mence, we  are  not  wanting  in  experience  to  know,  that  a 
State,  being  a  smaller  body  than  the  Union,  will  outstrip  it. 

The  other  power,  to  punish  for  counterfeiting  the  coin, 
involves  the  inconsistency  and  inconvenience  of  punishing  a 
counterfeiter  twice  for  the  same  offense.  It  is  dear  that  a 
punishment  under  a  State  law  for  such  an  offense  could  not 
be  pleaded  in  bar  to  a  prosecution  under  the  act  of  Congress. 
It  would  be  a  singular  anomaly  in  any  government,  having  the 
power  to  coin  money  and  regulate  the  value  thereof,  if  it  should 
look  to  a  distinct  government  for  the  protection  of  this  right. 

It  will  be  observed  that  the  power  to  regulate  commerce 
among  the  several  States,  is  given  in  the  same  clause  of  the 
constitution,  and  in  the  same  language,  as  the  power  to  regu- 
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late  commerce  among  foreign  nations.  And  the  power  may 
be  exerdsed  to  the  same  e3ctent,  with  the  few  exceptions 
contained  in  the  constitution. 

As  the  power  is  ^^  to  regulate  commerce  among  the  States," 
no  regulation  can  be  made  by  Oongress  but  such  as  shall 
embrace  two  or  more  States.  The  constitution,  therefore,  did 
not  intend  to  interfere  with  a  conmierce  which  was  limited  to 
a  State.  But  the  couunerce  carried  on  by  both  the  boats  in 
question,  was  one  among  several  States,  and  was,  in  no  sense, 
limited  to  the  State  of  Louisiana.  In  a  voyage  from  Pitts- 
boigh  to  New  Orleans,  a  steamboat  passes  within  the  juris- 
diction of  ten  States,  each  one  having  the  same  power  as 
Louisiana  to  regulate  the  commerce  which  passes  through  it, 
or  is  destined  to  any  of  its  ports.  Concert  of  action  among 
so  many  States  is  not  to  be  expected.  Each  State  following 
its  own  notions,  in  regard  to  commerce,  may  make  such 
regulations  as  it  shall  deem  proper,  regarding  only  its  own 
interests.  OoUisions,  in  the  nature  of  things,  would  arise 
between  different  States,  as  they  did  under  the  confederation, 
and  the  conmierce  of  the  country  would  be  destroyed. 

Here  are  ten  different  regulations,  and  how  is  the  steam- 
boat conductor  to  ascertain  when  he  passes  out  of  one  juris- 
diction into  another  i  The  jurisdiction  of  each  State  extends 
to  the  middle  of  the  river,  and  how  is  a  pilot  to  know,  in 
descending  or  ascending,  to  which  shore  he  is  the  nearest! 
A  stroke  of  the  wheel  takes  him  from  one  jurisdiction  to 
anotiier.  Could  any  one  imagine  a  system  more  impractica- 
ble than  this  ?  If  any  one  were  to  devise  a  means  for  the 
destruction  of  commerce,  nothing  would  better  secure  such 
an  object  than  this  system.  Even  the  steamboat  captains 
are  better  constitutional  lawyers,  I  fear,  than  some  of  our 
jurists,  as  they  say  uniformly,  on  being  asked  the  question, 
that  they  disregarded  the  Louisiana  law,  believing  the  State 
had  no  power  to  pass  it.  And,  gentiemen  of  the  jury,  they 
have  no  such  power.    As  before  remarked,  the  law  is  opera- 
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tive  on  a  commeice  that  ia  wholly  wifhin  the  State.  But 
over  a  veBsel  which  is  pursuing  a  trip  fiom  Cincinnati,  or 
Lonisville,  or  Pittsbmgh,  or  any  other  place  ont  of  the  State 
of  LoniBiana,  the  law  has  no  operation.  And  yon  will  r^ard 
it  as  having  nothing  to  do  in  the  regulation  of  either  of  the 
boats  in  question. 

There  is  a  good  deal  of  conflicting  testimony  in  this  case, 
more  I  think,  than  I  have  ev^  witnessed  in  any  case.  Yon 
are  the  exclusive  judges  of  the  credibility  of  witnesses.  The 
fiusts  admitted  by  all  the  witnesses  may  aid  you  in  coming  to 
a  satis&ctoiy  conclusion.  It  appears  the  Yorktown  was  nm 
into,  which  could  not  have  been  done,  if  her  stem,  as  one  of 
the  witnesses  said,  was  thrown  round  so  as  to  strike  the 
Talma.  Serious  injury  was  done  to  the  Yorktown  by  the 
collision,  and  it  would  seem,  could  only  have  been  done  by 
the  Talma  striking  her  in  the  manner  stated  by  a  majority  of 
the  witnesses.  Some  allowance  should  be  made  for  the  con- 
flicting statements  of  witnesses,  from  the  deceptive  water 
view  at  night,  especially  in  regard  to  distances.  But  tibe 
remark  is  made  with  r^ret,  that  this  cause  can  not  satisfiic- 
torily  account  for  the  conflict  in  some  of  the  statements. 

The  following  instructions  were  asked  in  form  and  excep- 
tions as  noted,  were  taken.  And  thereupon  the  plaintiflb 
claimed  the  foUowiDg  items  of  damage  of  which  they  offered 
proof: 

Ist.  For  the  expenses  and  delay  of  the  Yorktown  at  the 
place  of  collision,  and  at  New  Orleans,  her  port  of  destination. 

2d.  For  the  expense  and  delay  of  taking  said  Yorktown  to 
Cincinnati,  which,  it  was  admitted  by  the  parties'to  be  the 
most  suitable  port  for  making  the  repairs. 

8d.  For  loss  of  time  in  the  use  of  said  boat  while  she  waa 
undergoing  said  repairs,  which  was  proved  to  be  two  months. 

4th.  For  the  cost  of  said  repairs  which  were  proved  to  be 
(8025  07)  three  thousand  and  twenty-five  dollars  and  seven 
cents. 
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tSib.  For  the  dimiiuflhed  value  of  said  boat  after  she  was 
repaired,  ficom  Iobb  of  reputation  or  otherwise. 

9th.  For  interest  upon  all  the  items  from  the  time  said  boat 
was  repaired. 

And  thereupon,  Hie  defendants  produced  a  statute  of  the 
State  of  Louisiana,  entitled  ^^  An  act  relative  to  steam  boats," 
passed  March  6th,  1884,  a  copy  of  which  is  hereto  annexed, 
marked  A,  and  made  part  thereof,  by  the  tenth  section  of 
which  it  is  provided  as  follows: 

<'That  it  shall  be  the  duty  of  the  Master  and  Pilot  of  a 
steam  boat,  when  descending  any  river  or  stream,  in  the 
night,  within^  the  limits  of  this  State,  when  within  one  mile 
of  an  ascending  boat,  to  shut  off  the  steam  and  ring  the  bell, 
and  permit  the  boat  to  float  upon  the  current  of  the  river 
imtil  the  ascending  boat  shall  have  passed,  and  the  master 
and  owner  of  the'  ascending  boat  shall  Ihen  assume  the 
responsibility  of  steering  dear  of  the  descending  boat  and  be 
liable  in  damages  to  the  extent  of  the  injury  which  shall  be 
sustained." 

And  thereupon,  the  defendants  requested  the  comrt  to  charge 
the  jury  that  tiiis  act  governed  the  case,  and  was  a  bar  to 
any  recovery  by  the  plaintifls ;  which  charge  the  court  reftised 
to  give,  but  did  charge  that  the  act  was  void  as  a  law,  for 
want  of  power  in  the  Legislature  of  Louisiana  to  pass  the 
same,  except  as  to  boats  exclusively  navigating  waters  within 
the  State  of  Louisiana,  but  might  be  received  by  the  juiy  as 
a  iaet  going  to  show  what  the  said  Legislature  regarded  as 
prudent  navigation. 

The  defendants  also  gave  in  evidence  tending  to  show  that 
the  Talma  was  coming  up  the  river  in  her  right  place,  near 
the  Lomsiana  shore,  and  rang  her  big  engine  bell  and  stopped 
her  engine  and  commenced  backing  as  soon  as  a  collision  was 
apprehended  by  her  officers,  and  was  in  the  act  of  backing 
when  the  collision  took  place,  which  was  somewhere  within 
three  hundred  yards  of  the  Louisiana  shore,  the  river  being 
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about  one  mile  wide  at  that  place ,  and  adduced  the  evidenee 
of  twenty-five  pilots  to  show  that  the  most  prudent  and  usual 
course  of  navigation  for  the  descending  boat  in  the  night 
season,  even  at  the  high  stage  of  water  which  then  existed, 
would  have  been  to  descend  in  the  main  channel  of  the  river, 
which  at  that  place  was  near  the  Mississippi  shore,  and  mxne 
than  half  a  mile  firom  the  place  of  collision,  and  if  there  wa:e 
danger  of  collision  to  ring  the  alarm  bell  and  stop  her  engines 
and  flpat,  and  back  her  engines  when  danger  became  immi- 
nent, which  course  is  pursued  by  many  pilots,  though  not  by 
a  majority ;  the  plaintifis  having  previously  introduced  evi- 
dence of  fifty-five  pilots  navigating  said  river,  to  show  that  it 
was  the  most  usual  course  of  navigation  at  the  place  of  the 
collision,  for  descending  boats  to  navigate  between  one  hun- 
dred and  fifty  and  three  hundred  yards  firom  the  Louisiana 
shore,  and  the  ascending  boat  to  navigate  firom  twenty  to  fifty 
yards  firom  the  Louisiana  shore. 

And  thereupon  the  counsel  for  the  defendants  requested 
the  court  fiirther  to  charge  the  jury  as  follows: 

1.  In  order  to  recover  in  this  case,  the  plaintifib  must  satisfy 
you  that  the  collision  was  caused  wholly  by  the  fisiult  of  the 
defendants,  and  that  no  fault  of  the  plaintifib  contributed 
thereto. 

2.  That  if  it  was  a  case  of  mere  misfortune,  or  of  mixed 
fault,  or  of  inscrutable  fault,  the  plaintifiEs  can  not  recover. 

3.  The  issue  to  be  tried,  is  negligence  or  not;  and  if  the 
negligence  of  the  plaintifib  contributed  to  the  collision,  they 
can  not  recover. 

4.  No  usag  e  of  navigation  can  sanction  a  departare  firom 
the  rules  of  prudence  and  safety. 

5.  The  rule  of  damages,  if  plaintifib  recover,  is  the  cost  of 
repairs,  and  the  expense  of  bringing  the  boat  to  the  place  of 
repairing. 

The  second,  third  and  fourth  of  which  InstructionB  were 
given  as  requested;  but  the  court  refused  to  give  the  first 
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charge,  and  refuBed  to  give  the  fifth  charge  in  the  language 
asked,  and  charged  the  jnry  as  follows,  in  lieu  of  the  first 
charge  asked:  That  if  the  plaintiff  were  making  use  of 
ordinary  care  and  caution,  and  running  according  to  the  most 
usual  course  of  navigation  at  that  place,  although  such  course 
might  not  be  the  most  prudent  and  safe,  in  the  opinions  of 
some  individuals,  nor  the  course  pursued  by  many  pilots  less 
than  a  majority,  this  was  sufBcient  to  entitle  them  to  a  ver- 
dict, if  the  jury  believed  the  collision  was  occasioned  by  the 
&ult,  negligence,  or  unsMllfuIness  of  the  defendants'  officers 
navigating  the  Talma.  That  no  usage  could  be  respected  in 
a  court  of  justice,  which  was  not  founded  on  prudential  con- 
Biderations,  and  such  as  tended  to  the  safety  of  navigation. 
But  extreme  caution  was  not  required.  The  plaintiff  must 
show  that  they  were  descending  the  river  in  the  ordinary 
course  of  descending  boats,  and  that  they  exercised  ordinary 
prudence  and  skill,  under  the  circumstances,  to  avoid  the  col- 
lision. That  if  the  Talma  took  a  shear  across  the  river, 
running  her  bow  square  into  the  Yorktown  as  she  was 
descending  the  river,  and  it  was  not  in  the  power  of  the 
helmsman  of  the  Talma  to  prevent  such  a  shear,  the  fact 
should  be  proved  in  ezonse. 

And  the  court  charged,  in  lieu  of  the  fifth  instruction  asked, 
that  if  the  plaintifib  recovered  at  all,  they  were  entitied  to 
recover  the  five  first  items  above  mentioned,  except  so  much 
of  the  fifth  item  as  related  to  loss  of  reputation;  and  as  to 
the  sixth  item — that  of  interest — ^the  court  refused  to  charge 
either  way,  and  left  it  to  the  discretion  of  the  jury. 

To  all  which  reftisals  to  charge,  and  charges  given  not 
according  to  the  request  of  the  defendants,  the  defendants 
excepted,  and  pray  the  court  to  sign  and  seal  this  their  biQ 
of  exceptions,  which  is  accordingly  done,  and  ordered  to  be 
made  a  part  of  the  record.     Yerdict  for  the  plaintiffi. 

The  judgment  in  the  supreme  court  was  affirmed  by  a 
divided  court.  The  division  was  on  the  instruction  in  re^ 
gard  to  the  Louisiana  law. 


800  OHIO. 

ButleCte  «.  ditteadien  et  tL 

BaBTIiBTTB  v.  Obittbaii>£N  bt  al. 

Bf  the  oonunon  law, »  pvtf  had  a  laopwly  in  his  own  mamacripli. 

And  if  they  be  in  the  poesession  of  other  penons,  who  are  about  to  make  an  im- 
proper nee  of  them,  a  court  of  chancery  would  Inhibit  euch  use. 

The  prindplea  in  regard  to  a  manuaciipt,  may  be  applied  to  the  inyentioa  of  a 
machine. 

It  belongs  to  the  inventor,  and  it  will  continue  to  be  his  property  until  he  shall 
glTe  it  the  public  or  abandons  it 

Under  oar  praaent  law,  a  nee  of  a  machine  for  leas  than  two  yean,  bafoie  the 
api^ation  of  a  patent  shall  be  made,  does  not  iuTalidate  the  right 

A  person  who  usee  his  own  manuscripts  for  the  purpose  of  instiueting  others, 
does  not  thereby  abandon  them  to  the  public. 

Nor  does  he  abandon  them,  when  hia  pupUa  are  permitted  to  take  copiea. 

Such  copies  being  intended  for  the  purpose  of  inatmction,  aa  used,  can  be  applied 
to  no  other  purpose. 

In  the  use,  the  intention  of  the  owner  of  the  manuscript  can  not  be  perverted  or 
exiended. 

Mr.  Walher  appeared  for  the  complainant. 
Messrs.  Storer  and  Chwynn  for  the  defendants. 

OPINIOK  OF  THE  OOUBT. 

This  is  an  application  to  enjoin  the  defendants  from  print- 
ing, publishing,  or  selling  a  work  denominated  ^^An  indnctiva 
and  practical  system  of  double-entry  book-keeping,  on  an 
entirely  new  plan,"  on  the  ground  that  a  material  part  of 
the  manuscript,  and  the  arrangement,  were  the  work  of  the 
complainant,  and  were  pirated  from  him  by  the  defendants. 

It  appears  that  the  complainant  for  twelve  years  has  been 
engaged  in  teaching  the  art  of  book-keeping,  in  the  cily  of 
Cincinnati  and  other  places.  That  he  had  reduced  to  writing 
the  system  he  taught,  on  separate  cards  for  the  convenience 
of  imparting  instruction  to  his  pupils ;  and  that  he  permitted 
his  students  to  copy  these  cards,  with  the  view  to  their  own 
advantage  and  to  enable  them  to  instouct  others.  That  Jon- 
athan Jones,  being  qualified  in  the  school  of  the  complainant, 
as  a  teacher,  and  having  copied  the  manuscripts  of  the  com- 
plainant, engaged,  in  connection  with  him,  to  teach  a  com- 
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meraal  school  in  St.  Loms.  While  thus  engaged,  A.  F. 
Orittenden,  one  of  the  defendants,  entered  the  school  at  St. 
Lonis  as  a  student,  and  was  permitted  to  copy  the  mannscripts 
of  the  complainant,  in  the  possession  of  Jones ;  and  fiom 
those  mannscripts,  with  certain  alterations,  he  made  up  the 
first  ninety-two  pages  of  the  book,  nnder  the  above  title, 
which  was  published  in  Philadelphia,  in  connection  with  his 
brother,  by  E.  0.  &  J.  Biddle,  two  of  the  defendants,  in  the 
preeentyear. 

The  answers  of  the  defendants  either  deny  the  allegations 
of  the  bill,  or  do  not  admit  them,  and  call  for  proof  of  the 
&cts  stated. 

On  this  motion  for  an  injunction  the  merits  of  the  case 
have  been  discussed,  with  much  research  and  ability. 

This  application  is  made  under  the  9th  section  of  the  act 
of  Oongress  of  the  Sd  of  February,  1881,  which  provides, 
that  ^^  any  person  or  persons  who  shall  print  or  publish  any 
manuscript  whatever,  without  the  consent  of  the  author  or 
legal  proprietor  first  obtained,  etc.,  shall  be  liable  to  sufier 
and  pay  to  the  author  or  proprietor,  all  damages  occasioned 
by  such  injury,"  etc.  And  power  is  given  to  grant  an  injxmc- 
tion  to  restmin  the  publication. 

The  first  section  of  the  act  of  the  80th  of  June,  1881, 
requires  all  deeds  or  instruments  in  writing  for  the  transfer 
or  assignment  of  copy-rights,  to  be  acknowledged  and  re- 
corded. 

At  conmion  law,  independently  of  the  statute,  I  have  no 
doubt,  the  author  of  a  manuscript  might  obtain  redress 
against  one  who  had  surreptitiously  got  possession  of  it. 
And  on  general  equitable  principles,  I  see  no  objection  to 
relief  being  also  given,  under  like  drcnmstances,  by  a  court 
of  chancery.    But  this  is  a  proceeding  under  the  statute. 

The  defendants  contend  that  the  complainant,  by  suffering 
copies  of  his  noanuscripts  to  be  taken,  abandoned  them  to  the 
pablic. 
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The  principle  is  the  same,  it  is  alleged,  in  regard  to  copy 
rights  and  patents.  And  that  a  consent  or  permission  of  the 
author  to  use  the  manoscripts,  is  as  fiEd;al  to  his  ezdnsive 
right,  as  the  consent  of  the  inventor  to  nse  the  thing  invented. 
RwndeU  v.  Murray,  3  Mylne  &  Oraig,  711,  728,  780,  785 ; 
Miller  v*  Taylor^  4  Burr.  186 ;  Bofffidd  v.  NichoUon,  2 
Sim.  &  Stoart,  1.  To  show  the  analogy  betwe^i  copy-ri^t 
and  patents,  the  defendants  cited  WhUtemore  v.  CaHer,  1 
Gallison,  478 ;  MUUr  v.  SiUehee,  4  Mason,  108,  in  which 
the  question  considered  was,  did  the  inventor  suffer  the  thing 
patented  to  go  into  public  use  without  objection.  Widcot  v. 
Walker,  7  Ves.  1 ;  Piatt  v.  Button,  19,  lb.,  448 ;  1  Story's 
Bep.  282,  Wythe,  et  al.  v.  Stone,  et  al. 

The  7th  section  of  the  act  of  the  8d  of  March,  1839,  de- 
clares that  a  purchaser  from  the  inventor  of  the  thing 
invented,  before  a  patent  is  obtained,  shall  continue  to  enjoy 
the  same  right  after  the  obtainment  of  the  patent  as  before 
it ;  and  that  such  sale  shall  not  invalidate  the  patent,  unless 
there  has  been  an  abandonment,  or  the  purchase  has  ^been 
made  more  than  two  years  before  the  application  for  the 
patent. 

Before  this  act,  a  sale  of  the  right  would  have  been  an 
abandonment  to  the  public  by  the  inventor.  The  decisions, 
therefore,  referred  to,  do  not  apply  to  cases  arising  under  this 
statute.  A  sale  of  the  right  is  not  an  abandonment,  if  made 
within  two  years  befoi*e  the  application  for  a  patent,  as  the 
law  now  stands ;  and  it  may  be  a  matter  of  some  difficulty, 
within  the  above  limitation  of  two  years,  to  determine  what 
act  shall  amount  to  an  abandonment.  Where  the  act  is 
accompanied  by  a  declaration,  to  that  effect,  there  can  be  no 
doubt ;  but  if  a  sale  be  not  an  abandonment,  a  mere  acquies- 
cence in  the  use  of  the  invention  would  seem  not  to  be. 
Within  the  two  years,  to  constitute  an  abandonment,  the 
intention  to  do  so  must  be  expressed  or  necessarily  implied 
from  the  facts  and  circumstances  of  the  case.    It  is  a  question 
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of  intention,  as  to  the  extent  of  the  license,  of  which  we 
must  jndge,  as  we  are  called  to  do  in  other  cases.  But  the 
limitation  of  two  years  does  not  apply  in  this  case,  should  a 
copy-right  be  considered  in  principle  identical  with  an  inven- 
tion of  a  machine,  as  more  than  two  years  have  elapsed  since 
copies  of  the  complainant's  manuscripts  were  taken  with  his 
consent.  The  question  arises  upon  the  facts  stated,  and  must 
be  decided  on  general  principles. 

In  the  first  place,  there  was  no  consent  of  the  complainant, 
that  his  mannscripts  should  be  printed.  That  they  were  not 
prepared  for  the  press  is  admitted.  They  were  without  index 
or  preface,  although,  as  alleged,  they  may  have  contained 
the  substantial  parts  of  the  complainant's  system,  which,  in 
due  time,  he  intended  to  print.  Copies  of  the  manuscripts 
were  taken  for  the  benefit  of  his  pupils,  and  to  enable  them 
to  teach  others.  This,  from  the  facts  and  circumstances  of 
the  case,  seems  to  have  been  the  extent  of  the  complainant's 
consent. 

It  is  contended  that  tins  is  an  abandonment  to  the  public, 
and  is  as  much  a  publication  as  printing  the  manuscripts. 
That  printing  is  only  one  mode  of  publication,  which  may 
be  done  as  well  by  multiplying  manuscript  copies.  This  is 
not  denied,  but  the  inquiry  is,  does  such  a  publication  consti- 
tute an  abandonment.  The  complainant  is  no  doubt  bound 
by  this  consent,  and  no  court  can  afford  him  any  aid  in  modi- 
fying or  withdrawing  it.  The  students  of  Bartiette,  who 
made  these  copies,  have  a  right  to  them  and  to  their  use  as 
originally  intended.  But  they  have  no  right  to  a  use  which 
was  not  in  the  contemplation  of  the  complainant  and  of 
themselves,  when  the  consent  was  first  given.  Nor  can  they, 
by  suffering  others  to  copy  the  manuscripts,  give  a  greater 
license  than  was  vested  in  themselves. 

Id  England,  if  an  invention  be  pirated  and  given  to  the 
public,  it  prevents  an  inventor  from  obtaining  a  patent.  But 
this  is  not  the  construction  of  our  laws.    If  an  inventor  of  a 
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machine  sell  it  or  acquieBces  in  its  public  use,  not  within  the 
limitation  of  the  two  years,  he  forfeits  his  rights.  He  mnst 
be  diligent  in  making  known  and  asserting  his  right,  where 
it  has  snrreptitionsly  got  into  the  possession  of  another,  or 
he  abandons  it.  This  was  the  settled  rule  before  the  act  of 
1839,  and  it  wonld  seem  that  cases  which  do  not  come  within 
the  provisions  of  that  act,  mnst  be  governed  by  the  old  mle. 
No  length  of  time,  where  the  invention  does  not  go  into 
public  use,  can  invalidate  the  right  of  the  inventor.  He  may 
take  his  own  time  to  perfect  his  discovery,  and  apply  for  a 
patent.  And  the  same  principle  applies  to  the  manuscripts 
of  an  author.  If  he  permit  copiea  to  be  taken  for  the  gratifi- 
cation of  his  friends,  he  does  not  authorize  those  friends  to 
print  them  for  general  use.  This  is  the  author's  right,  from 
which  arise  the  high  motive  of  pecuniary  profit  and  literaiy 
reputation.  When  the  inventor  consents  to  the  construction 
and  use  of  his  machine,  he  yields  the  whole  value  of  lus 
invention.  But  an  author's  manuscripts  are  very  different 
firom  a  machine.  As  manuscripts,  in  modem  times,  they 
are  not  and  can  not  be  of  general  use.  Popular  lectures 
may  be  taken  down  verbatim^  and  the  person  taking  ^them 
down  has  a  right  to  their  use.  He  may  in  this  way  perpetu- 
ate the  instruction  he  receives,  but  he  may  not  print  them. 
The  lecturer  designed  to  instruct  his  hearers,  and  not  the 
public  at  large.  Any  use,  therefore,  of  the  lectures,  which 
should  operate  injuriously  to  the  lecturer,  would  be  a  fraud 
upon  him  for  which  the  law  would  give  him  redress.  He 
can  not  claim  a  vested  right  in  the  ideas  he  communicatee, 
but  the  words  and  sentences  in  which  they  are  clothed  belong 
to  him. 

It  is  contended  that  the  manuscripts  are  incomplete,  and  if 
published  in  their  present  state,  could  not  be  protected  by  a 
copy-right.  That  an  unfinished  manuscript  or  book,  which 
gives  only  a  part  of  the  thing  intended  to  be  written  or  pub- 
lished, can  be  of  no  value,  and  if  printed  no  relief  could  be 
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given,  as  no  damage  would  be  done.  That  the  parts  of  a 
machine,  in  the  process  of  constmction,  if  pirated,  would 
giye  no  right  to  an  injimction  by  the  inventor. 

If  the  manuscript  or  machine  referred  to  consisted  of  a 
mere  fragment,  which  embodied  no  principle  and  pointed  to 
no  design,  the  piracy  of  it  would  afford  no  ground  of  relief. 
Bat  such  is  not  the  character  of  complaiziant's  manuscripts. 
Thej  maj  not  be  complete  for  publication.  Some  ezplana- 
toiy  notes  may  be  wanting,  to  assist  the  reader  in  compre- 
hending the  system.  This  information  was  eoinmunicated 
fay  leetarea,  and  for  the  purposes  of  instmetion  in  liiat  mode, 
the  notes  were  unnecessary.  But  the  cards  contain  the  frame 
w(»rk  of  the  system.  The  substratum  is  there,  and  so  exem- 
plified as  to  show  the  principle  upon  which  it  is  constructed. 
That  it  was  valuable,  is  shown,  from  the  &ct  of  the  cards 
having  been  used  by  the  defendants  in  teaching  the  system, 
and  in  publishing  them  as  they  have  done. 

The  &ctB  show  the  piracy  beyond  all  doubt.  And  that  it 
was  done  under  circumstances  which  admit  of  little  or  no 
mitigation.  The  cards,  as  they  well  knew,  had  been,  for  a 
number  of  years,  and  were  then  being  used  by  the  oom- 
phunant  to  instruct  pupils.  They  had  learned  all  they 
knew  on  the  subject  from  the  complainant.  They  probably 
knew  that  he  intended  to  publish  his  plan.  But  this  would, 
to  some  estoit,  at  least,  supersede  flie  neoesiBity  of  p^wmal 
iofltmction.  In  disregard  of  these  considerations,  and  of  the 
obligfttiona  the  defendants  owed  to  the  complainant,  llie  pub- 
lication was  made. 

The  court  will  allow  an  injunction  unless  a  satis£EictOfy 
arrangement  shall  be  made  bet«veen  tlie  parties. 
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ETeiy  abridgment  of  a  work,  however  £dr,  does  more  or  lees  afi^t  tlia  sale  of 
the  original  work. 

The  theofy  that  such  a  work  adda  to  the  Talna  of  the  original  woik,  by  makiag 
it  more  eztenaiTely  known,  ia  nnlmmded  in  iact .  A  copyright  of  an  author  ahoold 
be  protected  by  the  same  nile  that  applies  to  a  patented  machine. 

Any  machine,  however  di£brently  oonetnicted,  which  acts  upon  the  same  prin- 
cipb,  TiolatM  the  patent 

^  A  &ir  abridgment  contains  the  principle  of  the  original  work.  A  compiler  or 
reviewer  can  not  extract  from  an  author  so  as  to  convey  the  same  knowledge  ss 
the  original  book. 

There  is  a  clear  distinction  between  an  abridgment  and  a  eompilatian.  The 
abridgment  necessarily  adopts  the  same  arrangement,  and  oonTeys  the  same 
knowledge  in  a  condensed  form. 

A  compiler  can  neither  adopt  the  airsngement,  nor  convey  by  his  extracts  the 
same  knowledge. 

A  &ir  abridgment,  though  it  ii\juie  the  sale  of  the  original  book,  ia  lawful 

The  same  effect,  by  a  compiler,  renders  his  work  unlawful. 

The  intent  with  which  extracts  are  made,  can  be  of  little  or  no  importance. 

A  part  of  a  book  may  be  an  infringement,  and  the  other  parts  not 

In  such  a  case  the  relief  will  only  extend  to  the  part  considered  to  be  an  in- 
fringement 

Messrs.  Walker  and  J.  O.  Wright  for  complainants. 
Messrs.  OAolson  and  Holcombe  for  defendants. 

opnaoK  ov  the  ooubt. 

The  plaintiffl  in  this  case  complain  that  the  defendants,  in 
printing  and  publishing,  ^^An  Introduction  to  Equity  Juris- 
prudence, on  the  Basis  of  Story's  Commentaries,  etc.,  by 
James  P.  Holoombe,"  have  infringed  the  copy  right  in  Judge 
Story's  ^'Oommentaries  on  Equity  Jurisprudence,"  and  they 
pray  that  the  defendants  may  be  enjoined,"  etc. 

The  defense  set  up  is,  that  the  work  complained  of  is  a 
lona  fide  abridgment  of  the  Commentaries. 

The  special  Master,  to  whom  both  works  were  referred,  re- 
ports, that  ^Hhe  chapters  and  the  subjects  are  the  same  in 
both." 


NOVEMBEE  TERM,  1847.  807 


Story^B  Executors  o.  Holcombe. 


He  states  that  the  ^^Equify  Jurispradence"  of  Judge  Story 
oontaina  one  thousand  eight  hundred  and  Sfty-eix  octavo 
pages,  including  notes;  and  that  the  ''Introduction  to 
Equity,"  by  Mr.  Holcombe,  contains  three  hundred  and  forty 
eight  octavo  pages,  including  notes:"  That  ''a  page  in  Hol- 
combe contains  a  little  more  than  one  of  Story ;  that,  reduced 
to  the  same  sized  page,  the  ratio  in  the  amount  of  matter  in 
Holcombe's  book  to  that  of  Story,  is  about  in  the  relation  of 
two  to  nine;  that,  in  the  entire  work  of  Story,  there  are  two 
hundred  and  twenty-six  pages,  constituting  nearly  an  eighth 
part,  on  which  there  is  some  matter  which  has  been  extracted 
in  the  same  language,  or  very  nearly  so,  into  the  book  of 
Mr.  Holcombe.  This  matter  comprises  eight  hundred  and 
sevenly-nine  lines  of  Mr.  Holcombe's  book,  which  is  about 
equivalent  to  twenty-four  pages  of  Holcombe  and  thirty  of 
Story,  which  makes  one-fifteenth  part  of  Holcomb  and  one- 
sixtieth  of  Story.  This  matter  is  found  in  scattered  para- 
graphs in  the  first  third  of  Holcombe's  book."  And  the 
Master  states,  that  ''all  the  other  portions  of  the  'Equity  Ju- 
risprudence' of  Judge  Story  have  been  abridged  by  Mr.  Hol- 
combe without  any  transcription  of  the  common  language  or 
words  of  Stoiy.  The  part  so  abridged  by  Holcombe  compre- 
hends two-thirds  of  his  book." 

The  first  hundred  pages  of  Mr.  Holcombe's  book,  which 
comprises  ten  chapters,  contain  about  two  thousand  lines, 
exclusive  of  notes,  about  nine  hxmdred  of  which  are  copied 
from  Judge  Story's  Commentaries.  From  the  succeeding 
chapters  of  Story,  Mr.  Holcombe  has  copied  certain  passa- 
ges ;  but  generally  he  has  abridged  the  matter  so  as  to  reduce 
it,  in  his  own  language,  to  a  small  space.  Yery  few,  if  any 
of  the  notes  are  taken  £rom  Story. 

After  a  very  able  and  laborious  examination  of  the  two 
works,  the  special  Master  comes  to  the  conclusion  that  there 
is  no  infringement ;  but  that  the  work  of  Holcombe  is  a  fair 
abridgment  of  the  Commentaries  of  Judge  Story. 
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It  vnM  agreed  tibat  the  cause  should  be  argued  and  decided 
on  its  merite,  and  not  on  exceptions  to  the  report  of  the 
Master. 

This  controversy  has  cansed  me  great  anxiety  and  emba^ 
rasement.  On  the  subject  of  copyright,  there  is  a  painful 
uncertainty  in  die  authorities ;  and  indeed  there  is  an  incon- 
sistency in  some  of  them.  That  the  complainants  ars 
entitled  to  the  copyright  \vhich  they  assert  in  their  bill,  is  not 
oontroferted  by  the  defendants.  The  decision  must  torn  on 
the  question  of  abridgment. 

If  this  were  an  open  question,  I  should  feel  little  diflScolty 
in  determining  it.  An  abridgment  should  contain  an  epi- 
tome of  the  work  abridged — the  principles,  in  a  condensed 
form  of  the  original  book.  Now  it  would  be  difficult  to 
maintain  that  such  a  work  did  not  alFect  the  sale  <^  the  book 
abridged.  The  argument  that  the  abridgment  is  suited  to  a 
different  class  of  readers,  by  its  dieapness,  and  will  be  pur- 
chased on  that  account  by  persons  unable  and  unwilling  to 
purchase  the  work  at  large,  is  not  satisfkctoiy.  This  to  some 
extent  may  be  true;  but  are  there  not  m&nj  who  are  able  to 
buy  tiie  original  work,  that  will  be  satisfied  with  the  abridge 
mentf  What  law  library  does  not  contain  abridgments  and 
digests,  from  Yiners  and  Comyns  down  to  the  latest  publica- 
tions. The  multiplication  of  law  reports  and  elementary 
treatises,  creates  a  demand  for  abridgments  and  digests ;  and 
these  being  obtained,  if  they  do  not  generally,  they  do  fre- 
quently prevent  the  purchase  of  the  works  at  large.  The 
reasoning  on  which  the  right  to  abridge  is  founded,  therefore, 
seems  to  me  to  be  fidse  in  fitct.  It  does,  to  some  extent  in 
all  cases,  and  not  unfirequently  to  a  grent  extent,  impair  the 
rights  of  the  author — a  right  secured  by  law. 

The  same  ftile  of  decision  should  be  applied  to  a  copyright 
as  to  a  patent  for  a  machine.  The  construction  of  any  other 
machine  which  acts  upon  the  same  principle,  howerer  ita 
structure  may  be  varied,  is  an  infringement  on  the  patent. 
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The  second  machine  may  he  reoommended  hy  its  aimplioity 
and  cheapness ;  still,  if  it  act  npon  the  same  principle  of  tho 
one  first  patented,  the  patent  is  violated.  Now  an  abridge 
ment,  if  fidrly  made,  contains  the  principle  of  the  original 
work,  and  tUs  constitutes  its  value.  Tdij,  then,  in  reason 
and  justice,  should  not  the  same  princiide  be  applied  in  a 
case  of  copyright  aa  in  that  of  a  patented  machine}  With 
the  assent  of  the  patentee,  a  machine  acting  upon  the  same 
principle,  bat  of  less  expensive  structure  than  the  one  patent* 
ed,  may  be  built:  and  so  a  book  uptay  be  abridged  by  the 
author,  or  with  his  consent,  should  a  cheaper  work  be  wanted 
by  the  public.  This,  in  my  judgment,  is  the  ground  on 
which  the  rights  of  the  author  should  be  considered. 

But  a  contxary  doctrine  has  been  long  established  in  Eng- 
land, under  the  statute  of  Anne,  which,  in  tins  respect,  is 
similar  to  our  own  statute ;  and  in  this  country  the  same 
dootrine  has  prevailed.  I  am,  therefore,  bound  by  precedent; 
and  I  yield  to  it  in  this  instance,  more  as  a  principle  of  law, 
than  a  mle  of  reason  or  justice. 

The  infringement  of  a  copyright  does  not  depend  so  much 
npon  the  length  of  the  extracts  as  upon  their  value.  If  they 
embody  the  spirit  and  the  force  of  the  work  in  a  few  pages, 
they  take  from  it  that  in  which  its  chief  value  consists.  Thia 
may  be  done  to  a  reaaonable  extaoit  by  a  reviewer,  whose  ob- 
ject is  to  show  the  merit  or  demerit  of  the  work.  But  this 
privilege  can  not  be  so  exercised  as  to  supersede  the  original 
book.  JBramhaU  v.  JSblcomhe^  3  Mylne  &  Craig  887 ;  Fol- 
90m  Y.  Marah^  2  Story  116. 

In  the  language  of  Gh)dson  852,  ''the  extracts  must  not  be 
made  too  j&eely.  Sufficient  may  be  taken  to  fqrm  a  correct 
idea  of  the  whole ;  but  no  one  is  allowed,  under  the  pretense 
of  quoting,  to  publish  either  the  whole  or  the  principal  part 
of  another  man's  composition ;  and  therefore  a  review  must 
not  aerve  as  a  substitute  for  the  book , reviewed.  If  so  much 
be  extaracted,  that  the  article  communicates  the  same  knowl- 
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edge  as  the  original  work,  it  is  an  actionable  violation  of 
literary  property.  WUhins  v.  AiJcin^  17  Ves.  422 ;  Rowarth 
V.  WiOcee^  1  Camp.  97. 

In  Folsom^  et  al.y  Marshy  et  al.^  2  Stoiy  106,  it  is  said: 
"No  one  can  doubt  that  a  reviewer  may  fairly  cite  large^ 
from  the  original  work,  if  his  design  be  really  and  troly  to 
nse  the  passage  for  the  pnrposes  of  fair  and  reasonable  criti- 
cism. On  the  other  hand,  it  is  as  dear,  that  if  he  thus  cites 
the  most  important  parts  of  the  work,  with  a  view  not  to 
criticise,  bnt  to  supersede  the  nse  of  the  original  work,  and 
substitute  the  review  for  it,  such  a  use  will  be  deemed  in 
law  a  piracy."  This  doctrine  seems  to  consider  the  inten- 
tion with  which  the  citations  are  made  as  necessary  to  an 
infringement.  In  Gary  v.  Kearsley^  5  Esp.  N.  P.  c.  170,  Lord 
EDenborough  takes  the  same  view.  But  I  can  not  perceive 
how  the  intention  with  which  extracts  were  made,  can  bear 
upon  the  question.  The  inquiry  is,  what  effect  must  the 
extracts  have  upon  the  original  work.  If  they  render  it  less 
valuable  by  superseding  its  use,  in  any  degree,  the  right  of 
the  author  is  infringed :  and  it  can  be  of  no  importance  to 
know  with  what  intent  this  was  done.  Extracts,  made  for 
the  purpose  of  a  review,  or  a  compilation,  are  governed  by 
the  same  rule.  In  neither  case  can  they  be  extended  so  as 
to  convey  the  same  knowledge  as  the  original  work. 

But  the  great  question  in  the  case  is,  whether  the  book  of 
Mr.  Holcombe  is  a  fair  abridgement  of  that  of  Judge  Stoiy. 

The  word  abridged  means  "to  epitomize,"  "to  reduce," 
"to  contract."  In  Strahm  v.  Newberry^  Lofts.  Rep.  775, 
Chancellor  Apsley  said,  "to  constitute  a  true  and  proper 
abridgment  of  a  work,  the  whole  amount  must  be  preserved 
in  its  sense,  and  then  the  act  of  abridgment  is  an  act  of  the 
understanding,  employed  in  carrying  a  larger  work  into  a 
smaller  compass."  In  this  view  Mr.  Justice  Blackstone  con- 
curred, who  seems  to  have  been  consulted  by  the  Chancellor. 
Mr.  Justice  Story  says,  in  FoUom  v.  Marshy  2  Story  Eep. 
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106-7:  "So  it  has  been  decided,  that  a  fair  and  bona  fide 
abridgment  of  an  original  work,  is  not  a  piracy  of  the  copy- 
right of  the  author;  but  then,  what  constitutes  a  fair  and 
honafde  abridgment,  in  the  sense  of  the  law,  is  one  of  the 
most  difficnlt  points,  under  particular  circumstances,  which 
can]]  arise  for  judicial  discussion.  It  is  clear,  that  a  mere 
selection,  or  different  arrangement  of  parts  of  the  original 
work,  so  as  to  bring  the  work  into  a  smaller  compass,  will 
not  be  held  to  be  such  an  abridgment.  There  must  be  real 
substantial  condensation  of  the  materials,  and  intellectual 
labor  and  judgment  bestowed  thereon,  and  not  merely  the 
iacile  use  of  the  scissors,  or  extracts  of  the  essential  parts, 
constituting  the  chief  value  of  the  original  work." 

In  Chfles  v.  Wilcox^  2  Atk.  143,  Lord  Hardwick  said, 
"where  books  are  colorably  shortened  only,  they  are  undoubt- 
edly within  the  meaning  of  the  act  of  Parliament,  and  are 
a  mere  evasion  of  the  statute,  and  can  not  be  called  an 
abridgment." 

A  £ur  abridgment  of  any  book  is  considered  a'  new  work, 
as  to  write  it  requires  labor  and  exercise  of  judgment.  It  is 
only  new  in  the  sense  that  the  view  of  the  author  is  given  in 
a  condensed  form.  Such  a  work  must  not  only  contain  the 
arrangement  of  the  book  abridged,  but  the  ideas  must  be 
taken  from  its  pages. 

It  must  be  in  good  fSuth  an  abridgment,  and  not  a  treatise, 
interlarded  with  citations.  To  copy  certain  passages  from  a 
book,  omitting  others,  is  in  no  just  sense  an  abridgment  of  it. 
It  makes  the  work  shorter,  but  it  does  not  abridge  it.  The 
judgment  is  not  exercised  in  condensing  the  views  of  the 
author.  His  language  is  copied,  not  condensed;  and  the 
views  of  the  writer,  in  this  mode,  can  be  but  partially  given. 
To  abridge  is  to  preserve  the  substance,  the  essence  of  the 
work,  in  language  sxdted  to  such  a  purpose.  Gould's  Abridg- 
ment of  Allison's  History  of  Europe  gives  all  the  material 
fiicts  of  the  original  work,  covering  the  whole  line  of  the 
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luunratiye:  and  tihiB,  in  a  legal  sense,  may  be  called  an 
abridgment. 

In  ti»  argument  it  was  insisted,  that  an  elementary  work  is 
not  a  proper  subject  for  abridgment  There  may  be  woiki 
which  are  not  susceptible  of  this  process.  Treatises  on  the 
exact  sciences  may  constitute  an  exception ;  but  works  on  law, 
elementaiy  or  otherwise,  are  not  within  the  exception  •  Hale's 
Fleas  of  the  Grown,  Bkdkstone's  Oommentiiries,  and  Kent's, 
have  been  abridged,  and  other  works  oi  a  similar  character. 
What  is  ihe'duiracter  of  the  woik  complained  of!  Upon  its 
title*page  it  does  not  purport  to  be  an  abridgment,  but  "  An 
Introduction  to  Equity  Jurisprudence,  on  the  Basis  of  Story's 
Commentaries;"  and  in  the  prelGAce  the  author  says,  ^4t  is 
not  intended  to  supply  the  place  of  the  CommentarieB,  with 
any  class  of  readers,  but  to  serve  simply  as  an  introdoction, 
a  companion  and  a  supplement  to  their  study^  The  text  is 
substantially  an  abridgment  of  that  work.  The  same  general 
plan  and  arrangement  has  been  pursued,  and  the  elementaiy 
principles  which  are  supposed  to  possess  most  practical  yalne, 
selected  and  presented,  with  appropriate  illustrations,  in  a 
greatly  condensed  form.  The  author  has  felt  at  liberty  to 
make  reiy  considerable  alterations  and  additions,  (^tirely, 
howeyer,  of  an  elementary  character,)  believing  that  this 
course  would  not  diminish,  but  increase  the  adaptation  of  his 
own  work,  to  be  a  companion  to  the  study  of  the  commen- 
taries." 

If  this  book  were  intended  to  be  a  mere  abridgment  of  tho 
Oommentaries,  the  £ek^  is  not  indicated  in  the  tide.  Within 
my  knowledge  no  abridgment  has  been  made  of  any  book 
which  has  not  been  so  entitied.  An  Introduction  may  be  an 
exordium,  a  pre&ce,  or  the  preliminary  part  of  a  book;  bat 
it  is  not  an  abridgment.  The  author  says  ^^the  text  is  snb- 
stantially  an  abridgment  of  the  Oommentaries ;"  but  he  alao 
says,  that  ^'he  has  felt  at  liberty  to  make  very  considerable 
alterations  and  additions."  Alterations  of  tiie  original  work, 
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and  additioiiB  to  tbe  text,  are  not  appiopriate  to  an  abridg* 
ment.  In  Baying,  therefore,  that  '^  the  text  is  substantiallj  aa 
abridgmenV'  Hr.  Holeombe  oonld  have  meant  nothing  more 
than  that,  in  writing  his  book,  he  followed  the  arrangement 
of  the  Commentaries,  extracting  certain  parts,  condensing 
others,  with  ^^  very  considerable  alterations  and  additions''  of 
his  own.  A  supplement  to  the  Oommentaries,  whidi  Mr. 
Holeombe  says,  in  some  sense  is  the  character  of  his  work, 
may  snpply  defects  in  the  original;  but  it  can  in  no  sense  be 
oonsidered  an  abridgment*  This  remark  seems  to  have  been 
made  in  reference  to  the  notes  added  by  the  author. 

It  may  not  be  essential  to  exclude  extracts  entirely  from  an 
abridgment ;  but  in  making  extracts  merely,  there  is  no  con* 
deosation  of  the  language  of  the  author,  and  consequently 
tfafire  is  no  abridgment  of  it.  Much  looseness  is  found  in  the 
decisions  upon  this  subject.  Some  of  the  judges  would  seem 
to  consider,  that  where  a  book  is  greatly  reduced  in  its  size, 
though  made  up  principally  of  extracts,  it  is  an  abridgment. 
In  a  book  of  Beports,  such  as  ^^  Bacon's  Abridgment,'^  the 
language  of  the  court  is  necessarily  adopted  often  to  show  the 
principle  of  the  dedsion.  But  the  same  necessity  does  not 
exist,  and  the  same  Uoense  can  not  be  exercised  in  abridging 
aa  elementary  work.  In  the  case  of  the  assignees  of  Johnson 
V.  JBjBnmdy^  1  Amb.  402,  it  was  held,  that  abstracts  made 
from  a  tale  written  by  Johnson,  called  the  ^^Frince  of  Abys- 
sinia," did  not  infringe  the  copyright;  but  that  decision  was 
much  influenced  by  the  fact,  that  the  author  himself  had  pub- 
lished similar  abstracts  in  a  periodical  paper.  In  Emerson  v. 
DcmeSy  3  Story  795,  Judge  Story  says:  '^To  amount  to  an 
infringement,  it  is  not  necessary  that  there  should  be  a  com- 
plete copy  or  imitation  in  use  throughout ;  but  only  that  there 
should  be  an  important  and  valuable  portion  which  operates 
injuriously  to  the  copyright  of  tbe  plaintiff." 

AU  the  authorities  agree  that  to  abridge  requires  the  exer- 
ciae  of  the  mind,  and  that  it  is  not  copying.    To  compile  is 
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to  copy  from  yarions  authors  into  one  work.  In  this  the 
judgment  may  be  said  to  be  exercised  to  some  extent  in 
selecting  and  combining  the  extracts.  Such  a  work  entitles 
the  compiler,  under  the  statute,  to  a  right  of  property.  This 
right  may  be  compared  to  that  of  a  patentee,  who,  by  a  com- 
bination of  known  mechanical  structures,  has  produced  a 
new  result. 

Between  a  compilation  and  an  abridgment,  there  is  a  dear 
distinction ;  and  yet  it  does  not  seem  to  have  been  drawn  in 
any  opinion  cited.  A  compilation  consists  of  selected  extracts 
from  different  authors :  an  abridgment  is  a  condensation  of 
the  views  of  the  author.  The  former  can  not  be  extended  so 
as  to  convey  the  same  knowledge  as  the  original  work:  the 
latter  contains  an  epitome  of  the  work  abridged  and  conse- 
quently conveys  substantially  the  same  knowledge.  The 
former  can  not  adopt  the  arrangement  of  the  works  cited ;  the 
latter  must  adopt  the  arrangement  of  the  work  abridged.  The 
former  infringes  the  copyright,  if  matter  transcribed,  when 
published,  shall  impair  the  value  of  the  original  book :  a  &ir 
abridgment,  though  it  may  injure  the  original,  is  lawful.  1 
Brown  Oh.  R.  451 ;  Gyles  v.  WiloM,  2  Atk.  141. 

There  is,  then,  a  right  which  the  abridger  may  exercise,  &r 
beyond  that  of  a  mere  compiler.  His  labor  is  of  a  different 
kind,  and  of  a  higher  order.  It  is  therefore  important  that 
the  works  of  these  two  characters  should  not  be  so  blended 
as  to  place  them  upon  the  same  footing :  and  yet  in  many  of 
the  decisions,  no  distinction  is  made  between  them.  The  same 
facts  and  reasoning  are  applied  indiscriminately  to  both  cases ; 
and  not  unfrequently  there  is  a  confusion  in  the  argument, 
which  tends  more  to  perplex  than  to  enlighten  the  reader. 

In  the  case  of  JFblsom  v.  Marshy  above  cited,  Mr.  Justice 
Story  says:  ^^It  seems  to  me,  therefore,  that  is  a  clear  inva- 
sion of  the  right  of  property  of  the  plaintiffs,  if  the  copying 
of  parts  of  a  work,  not  constituting  a  major  part,  can  ever  be 
a  violation  thereof;  as,  upon  principle  and  authority,  I  have 
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no  doubt  it  may  be*  If  it  had  been  tbe  case  of  a  lonajide 
abridgment  of  the  work  of  the  plaintiffii,  it  might  have  admit- 
ted of  a  veiy  different  ooneideration." 

It  is  said  that  in  many  parts  of  the  Commentaries  there  are 
citations  fixnn  other  works.  This  is  true.  And  who  could 
write  a  book  entirely  new  npon  jurisprudence  ?  Principles, 
not  fiuniliar  to  the  profession,  could  be  of  little  value  and  of 
no  authority.  No  author,  by  copying  fix)m  others,  can  with- 
draw fiom  general  use,  that  which  has  been  given  to  the 
public.  Judge  Story  did  not  intend  his  book  to  be  an  abridg- 
m^t,  but  a  treatise  on  jurisprudence;  and  the  approbation 
of  this  work  by  the  profession,  in  this  country  and  in  England, 
is  high  evidence  of  its  merit,  and  of  the  great  learning  and 
ability  of  the  author. 

Whatever  doubts  may  have  been  formerly  entertained,  it  is 
now  dear,  that  a  book  may,  in  one  part  of  it,  infringe  the 
copyright  of  another  book,  and  in  other  parts  be  no  infringe- 
ment ;  and  in  such  a  case,  the  remedy  will  not  be  extended 
beyond  the  injury.  Lord  Eardwicke  once  laid  down  a  doc- 
trine contrary  to  this ;  but  that  opinion  has  been  overruled 
by  subsequent  decisions. 

Nearly  one  half  of  the  text,  in  the  first  hundred  pages  of 
Mr.  Holcombe's  book,  appears  to  have  been  extracted  from 
Story.  That  this  was  done  by  him  under  a  conviction  that 
he  was  exercising  a  common  right,  no  one  acquainted  with 
his  legal  talent  and  honorable  bearing,  can  doubt.  But  these 
constitute  no  criterion  for  the  decision  of  the  case.  That  the 
view  of  Mr.  Holcombe  in  this  respect,  is  not  without  a  seem- 
ing sanction,  in  the  opinion  of  some  judges,  is  admitted. 

To  dass  tliese  extracts  under  the  head  of  ^^  abridgment," 
would  seem  to  be  a  perversion  of  terms.  Whatever  else  this 
part  of  Mr.  Holcombe's  book  may  be  called,  it  is  not  an 
abridgment.  With  greater  propriety  it  may  be  called  a  com- 
pilation, as  the  extracts  contained  in  it  are  taken  from  vari- 
ous authors.    As  a  compilation,  this  part  of  the  book  must 
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be  considered  an  infinngement  of  the  right  of  the  plamtifb, 
hj  the  copioiiB  eztractB  made  firom  the  Conunentaries,  and  the 
classification  of  the  subjects  copied  from  them* 

60  &r  as  citations  are  made  in  the  Commentaries,  Ur. 
Holcombe  had  a  right  to  go  to  the  <mginal  works,  and  oopj 
from  them ;  but  he  oould  not  avail  himself  of  the  labor  of 
Judge  Story,  by  copying  the  extracts  as  compiled  by  him. 
This  is  a  wdl  established  principle.  Kor  oould  he  copy  the 
plan  or  arrangement  of  the  subjects  in  the  Commentaries. 
It  is  said  there  can  be  no  copyright  in  a  plan,  distinct  from 
the  work  itself,  any  more  than  there  can  be  a  copyright  in  an 
idea.  This  is  admitted :  but  the  words  in  which  an  idea  is 
expressed,  is  a  subject  of  propertgr;  and  so  is  the  classification 
of  the  subject  discussed. 

Looking  at  the  smaUness  of  Mr.  Holcombe's  book,  in  com- 
parison df  that  from  which  it  was  principally  taken,  one 
might  sui^)ose  that  the  former  was  a  short  abridgment  of  the 
latter.  But  this  comparison  of  size  or  number  of  pages, 
aff<»ds  no  guide  to  a  proper  decision.  The  character  of  the 
work  must  depend  upon  its  matter :  and  it  would  seem  from 
the  considerations  stated,  that  the  first  third  part  of  Mr.  Hoi- 
combe's  book,  including  one  hundred  pages,  can  not  be  justly 
and  legally  called  an  abridgment,  as  it  does  not  possess  the 
essential  ingredients  of  such  a  work ;  and  that,  yiewing  it  as  a 
compilation,  it  is  an  infringement  of  the  plaintifib'  right,  on 
the  ground  that  the  plan  of  the  Commentaries  is  copied;  and 
also  for  the  reason  that  the  extracts  extend  beyond  tike  proper 
limit  for  such  a  work.  The  remaining  two  thirds  of  the  book 
may  be  comprehended  under  a  liberal  construction  of  an 
abridgment.  The  matter  is  greatly  condensed  by  Mr.  Hol- 
combe in  his  own  language,  and  in  a  manner  highly  creditable 
to  him. 

The  prayer  of  the  bill  as  to  the  first  hundred  pages,  is 
granted, 

I  hare  been  brought  to  this  result  rductandy,  being  sensible 
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that  the  motiyeB  of  Mr.  Holoombe  were  honorable,  and  that 
there  ikhs  no  intention  on  his  part,  nnjnstifiably,  to  appropri- 
ate the  labors  of  jndge  Story  to  his  ovm  advantage.  In  this 
▼lew,  I  can  not  refrain  firom  saying,  that  an  adjustment  of  the 
controversy  by  the  parties  themselves,  "wovld  be  extremely 
gratifying  to  me ;  and,  from  my  intimate  knowledge  of  the 
eminent  qualities  of  my  lamented  brother,  and  I  will  add,  of 
his  unbounded  respect  for  talent  and  high  character,  that  I 
can  not  be  mistaken  in  saying,  if  he  were  living,  an  amicable 
adjustment  would  be  most  gratifying  to  him. 


UinTBD  States  v.  Joel  W.  CxAins. 

When  an  SndiTidaal  is  chai^ged  as  acoeaBorj,  he  may,  under  the  statate  be  tried 
and  oonTicled,  if  the  principal  can  not  be  fiMind. 

Bkit  when  the  jirineipal  has  been  tried  and  acquitted,  on  the  ehaigee,  on  which 
another  is  indicted  as  accessory,  the  person  charged  as  accessory  will  be  dischai^gcd 
on  motion. 

Mr.  Bar&ey^  District  Attomey. 

Messrs.  Swing  and  &aayne  for  defendant. 

OFINIOK  OF  THE  OOUBT. 

Thb  defendant  is  indicted,  as  accessory  under  the  25  sec. 
of  the  Post  Office  act,  which  dedares,  ^'  that  if  any  person 
riiall  buy,  receive  or  conceal,  or  aid  in  buying,  receiving  or 
concealing  any  article  mentioned  in  the  31  sec*  of  the  act, 
knowing  the  same  to  have  been  stolen  from  the  mail  of  the 
United  States,  shall  be  punished  on  conviction,  etc.  And 
such  p^Bon  so  offending,  may  be  tried  and  convictedwithout 
the  {nrincipal  offender  being  first  tried,  provided  he  has  fled 
from  justice  and  can  not  be  put  upon  his  trial.'* 

The  principal  offender  was  convicted  on  the  first,  second 
and  fifth  counts  of  the  indictments  found  against  him. 

^'The  first  count  charged  him  with  stealing  the  mail ;  the 


818  OHIO. 

United  States  v.  Joel  W.  CxBne. 

fieoond  count  contained  the  same  charge,  somewhat  varied, 
and  the  fifth  count  charged  the  defendant  with  stealing  the 
mail  containing  sundry  letters  and  packets. " 

The  indctment  against  Pettis,  the  principal,  contained  six 
counts,  and  the  jury  found  him  guilty  on  three  counts  and 
not  guilty  on  the  other  three. 

In  the  third  coxmt  he  was  charged  with  stealing  the  mail, 
containing  fifty  letters.  The  fourth  charged  him  with  steal- 
ing the  mail  containing  sundry  articles  of  great  value,  to  wit, 
of  the  value  of  five  hundred  doUars,  the  particular  descrip- 
tion of  which,  being  to  the  jurors  unknown.  Also  contain- 
ing sundry  bank  notes  of  great  value,  being  to  the  jurors 
unknown.  Also  containing  sundry  bank  notes  of  great  value, 
to  wit,  of  the  value  of  five  hundred  dollars,  the  particular 
description  of  which  being  to  the  jurors  unknown.  Also 
containing  bank  notes  specified  of  the  value  of  thirty-five 
dollars.  The  sixth  count  charged  him  with  ripping,  cut- 
ting, etc.,  the  mail  bag. 

There  are  three  counts  against  the  defendant  as  accessory. 
The  first  count  is  abandoned.  The  second  count  charges  that 
Pettis  stole  the  mail  of  the  United  States  of  great  value,  to 
wit,  of  the  value  of  five  thousand  dollars ;  and  that  the 
defendant  Crane  then  and  there  well  knowing,  that  the  said 
Pettis  had  stolen  the  said  mail  as  aforesaid,  did  knowingly 
and  feloniously  afford  and  furnish  comfort  and  assistance  to 
the  said  Pettis,  by  keeping  and  secreting  the  said  last  men- 
tioned money  for  the  said  Pettis,  etc. 

The  third  count  charges  Pettis  with  stealing  the  mail,  of 
the  value  of  five  hundred  dollars  and  containing  letta:^  indoB- 
ing  a  large  quantity  of  bank  notes,  to  wit,  five  thousand  dol- 
lars which  were  received  and  secreted  by  the  defendant  Crane. 

A  motion  is  made  to  discharge  the  defendant  on  the  ground 
that  Pettis,  his  prindpal,  was  found  not  guilty  on  the  counts 
against  him  for  stealing  the  mail  containing  bank  notes,  etc. 

1.  There  seems  to  be  no  objection  against  hearing  this  mo- 
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tion,  88  it  presents  only  a  question  of  law  arising  from  facts 
of  record. 

2.  The  offense  charged  against  Crane  is  under  the  statute; 
but  it  is  governed  by  the  same  principles  as  the  offense  at 
conunon  law,  except  that  if  the  principal  can  not  be  found, 
the  accesBoiy  may  be  convicted. 

3.  If  the  principal  be  acquitted,  the  accjessory  must  be  dis- 
charged. 

4.  The  principal  must  be  convicted,  if  found,  of  the  thing 
which  the  accessory  is  charged  with  concealing. 

5.  If  the  accessory  be  charged  with  stealing  bank  notes, 
the  principal  must  be  convicted  of  steaUng,  from  the  mail, 
bank  notes. 

6.  It  is  not  sufficient  to  show,  that  he  did  in  fact  steal  them, 
bat,  if  found,  he  must  be  convicted  of  stealing  them,  before 
the  accessory  can  be  punished.  1  Chitty  Cr.  Law  218;  Hale's 
Pleas  of  the  cr.  623. 

The  defendant  is  discharged. 


OALvm  W.  HowB  V.  Wadb  et  al. 

Notes  given  in  niinoiB  iot  collection,  the  proceeds  to  be  applied  to  the  payment 
<^  a  debt  in  New  York,  which  notes  from  the  usage  and  condition  of  the  country, 
eoiUd  only  be  collected  in  niinois  currency,  which  was  greatly  below  par  in  New 
York ;  although  no  special  arrangement  was  made  on  the  subject,  the  New  York 
cnditor  is  not  bound  to  receive  the  Ulinois  notes,  but  may  require  the  payment  to 
be  made  in  New  York  in  par  funds. 

And  the  agent  who  made  the  collections  will  be  allowed  his  reasonable  expenses 
where  suite  were  bronght,  commission  and  the  rate  of  exchange.  The  agent  was 
one  of  the  New  York  creditors  who  were  to  receive  the  money  collected  in  propor- 
tion to  the  amount  of  their  claims,  but  acting  as  agent  for  the  other  New  York 
creditors  he  is  competent,  as  their  agent,  to  prove  the^payments  to  them,  tmder  the 
eontnct. 

Mr.  Chaee  for  plaintiff. 
Mr.  Fax  for  defendants. 
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This  is  a  motion  for  a  new  trial  on  two  grounds. 

1.  The  verdict  is  against  eTidenoe. 

S.  The  court  erred  in  admitting  Fisher  How^  to  testify  as 
a  witness. 

From  the  eridence  it  appears  that  on  tiie  6ih  of  Octoher, 
1838,  the  defendants  were  indebted  to  Howe  &  Co.,  and  the 
oth^  parties  named,  in  the  sum  of  94,276  23,  and  that  on 
the  same  day  Oalvin  Howe  Sc  Oo.  had  in  their  poasessioii 
fonds  consisting  of  promissory  notes  belonging  to  defeadants 
amounting  to  the  smn  of  $4060,  showing  a  balance  due  oi 
$215  22  to  which  if  interest  be  added  of  |90  39  will^malcA 
the  entire  balance  due  $305  61.  At  the  last  term  tiiere  was 
a  verdict  in  fitvor  of  Kingsland  for  $886  58,  iM^di  being 
added  to  the  verdict  in  Howe  would  make  the  smn  of  $770. 
This  is  25i  per  cent,  on  the  whole  amount  of  the  two  drafts 
of  Howe  &  Co.,  and  Kingsland  &  Company ;  and  it  is  argued 
that  this  is  claimed  to  be  occasioned  by  the  difference  in 
exchange,  there  being  no  evidence  of  such  difference,  and 
for  fees  and  commissions,  without  any  evidence  of  payment 
of  commissions,  or  evidenoe  showing  what  would  be  a  fiur 
charge  for  commissions,  and  it  is  claimed  that  no  exchange 
can  be  recovered  unless  there  was  an  express  oontxact  to 
cover  it. 

It  must  be  observed  that  the  securities  placed  in  the  hands 
of  Howe  &  Co.,  to  pay  the  debts  of  Howe  &  Co.,  and  otiiam, 
all  of  whom  resided  in  New  York,  where  the  debts  were  con- 
tracted and  made  payable,  as  of  ooune,  consisted  of  notes  of 
hand  <m  persons  in  Illinois.  Several  of  these  notes  could  not 
be  recovered  by  reason  of  the  insolvency  of  the  promisors, 
and  in  the  collection  of  others,  by  suit,  expense  was  incuiied. 
The  currency  of  Illinois  only  could  be  obtained  on  these  debts, 
and  the  money  so  soon  as  it  was  received  entitied  the  defend- 
ants to  a  credit.    And  the  question,  is,  whether  the  cunency 
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of  Slinois,  so^iecoiTed,  difdl  be  credited  at  par  on  the  Kew 
Yoik  debta*  The  defendants  did  not  infiist  or  inthnate  to 
their  agents^  Howe  <fe  Co.,  that  they  should  receive  nothing  but 
specie  or  its  eqtdvalesd;,  and  it  was  ilotarionB  that  debts  could 
not  be  ocdleeted  in  Blinojfl,  in  that  manner.  It  was  pre* 
siu&ed,  therefore,  that  in  the  oollection  of  the  dcto  by  Howe 
^Oo.j  tb6  currency  of  the  ootmtry  should  be  received  in  pay- 
ixitfiit,  as  was  cnstomaiy,  and  they  oonld  not  expect  that  such 
ihnds  would  be  leeeived  at  par  in  the  discharge  of  the  New 
YorkcitydaMs.  So  ftr  as  these  payments  are  concerned,  there 
mast  be  an  allowanoe  of  the  rate  of  exchange,  between  Illi* 
nois  and  ISew  York,  and  as  xegsirds  the  expense  of  cdlecting 
4lia  money,  the  expose  inonrred  by  the  employment  of  coun- 
sel, and  the  payment  of  costs^  by  the  agents,  Howe  &  Oo., 
there  must  also  be  a  charge  agfdnst  the  defendnnts,  and  also, 
wiutf  flboU  be  a  reasonable  commission  for  transacting  the 
bosiness.  The  notes  ware  not  received  as  money,  and  they 
wove  to  be  eollacted  by  the  agents,  and  the  proceeds  applied 
in  disdittge  of  the  sum  due  the  defendants'  credifcors  inNew 
Yoifc.  In  this  vi^W)  the  above  allowances  for  expenses,  ex- 
change and  commWion,  are  proper  and  equitable.  And, 
wi&out  deciding  in  regard  to  the  right  of  an  allowance  for 
esehange  in  the  amount  of  the  judgment  recovered,  as  the 
balance  due,  it  may  be  proper  to  remark  that  there  was  no 
saiis&ctoiy  evidenos  before  the  jury  as  to  the  amount  of  the 
esehange  and  oommissions  and  expenses  paid,  so  that  on  this 
ffomui,  the  verdict  will  be  set  aside,  which  will  afford  an 
opportunity  to  proems  evidence  on  these  points.  The  prin- 
eiple  <m  which  exchange  is  allowed  is  considered  in  1 
McLean's  Bep.  485.      > 

Aa  the  deeisioh  of  ti^  motion  is  made  on  the  first  ground, 
it  is  net  necessary  to  consider  the  second  ground,  founded 
rxpon,  the  enK»r  of  the'court  in  admitting  Fisher  Howe  to  be 
sworn  as  a  witness,  who,  ift  is  claimed,  was  interested  in  the 
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To  understud  the  application  of  Ae  objooliop,  tbe  SA^ 
]amng  Acts  most  be  atetod; 

Howe  &  Co.,  ooBopoaed  of  OelYUi  W.  Hpim,  tbe  pUdatifl; 
and  FiBher  Howe,  the  .witneiSy  b^iog  paitearSy  sold  a  bill  of 
goods  to  Ixmiy,  Wade  &  Oo»,  and  took  their  note,  wblch  is 
now  sued  on.  In  1887,  Lowiy,  Wade  A  Go.,  pMg^  witk 
the  plaintijBr  and  witneaa,  Aotaa  adioniUiii^  to  §4000,  tha 
amount  to  be  distcibuted  when  ooUecfced  among  tiM  foflowiag 
<ffeditois,  pr^^raiay  to  wit:  To  O.  Howe  &  Oo.^  ffiSSa  {ft; 
Kelly  &  Ck>.,  $8S3  19;  Kingsland  &  Oo.,  41^9  73;  to 
another  person,  $808  81;      . 

The  crediton  in*li^  York  pada  Hoive  dFjD».  thek  il^^ 
to  airange  thoir  debts  in  tbe  btet  manner  that  conld  be  done 
with  the  firm,  in  Illinois*  And Ldwiy,  Wade  AGo., mide 
their  arrangement  with  Fisher  Howe,  nnder  ttie  attthca^ 
given  to  How^  A  Oo;  Upwand  of  three  thonseiid  doUaoi 
were  collected  in  Blinms  paper.  There  was  no  £i^nto  as  to 
tihis  amount.  The  oontroyersy  was,  as  to  the  ^dlowanoa  of  ev- 
change,  expense  of  collections  in  Illinois,  and  «  oomaustfoa^ 
ete^  and  the  payment  to  the  other  Kew  York  cn^ditois  a 
rateable  proportion  of  the  money  received.  To  prove  tUa 
payment  to  the  other  creditors  in  New  York,  Fidi^  Howe 
was  inirodnoed  as  a  witness.  He  was  olgectod  to,  on  the 
ground  that  he  was  interested,  in  bemg  lii^le  joiatly  voth 
OalTin  Howe,  his  paMner,  for  the  payment  over  of  tbenoMonej 
received  to  ihA  other  creditors  in  New  Yodc  Befixre  the 
trial,  it  appeared  that  Fisher  Howe  had  dissolved  parinemhpip 
with  his  brother,  and  had  no  furthar  interest  in  the  partner^ 
ship  concern.  At  this  time  Fisher  Howe  assigiied  one  of  the 
notes  given  by  Lowry,  Wade  &  Co.,  for  the  payment  of  the 
debts  due  in  New  York,  the  other  note  having  been  dis- 
chatged,and  Calvin  Howe  agreed  to. pay  all  caste  in  tiK» 
controvert  with  the  Illinois  finn;  and  tho  qnes^n  i4, 
whether  Fisher  Howe  is  an  interested  witness. 

As  the  agent  of  the  creditors  and  of  the  debtors,  he  is  a  i 
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•ODpoteiit  iivibiees^  unless  he  hd  sacdiided  oa  accotait  of  in- 
terest  in  the  demand  of  Calvin  Howe  &  Oo«y  etc; 
.  Ik  IB  aigaed,  ibat  tiie  ^tnesB  ia  reapoxisiUe  wilii  Oalvin 
Howe,  Us  late  partaar,  for  ibe  whola  aznonht  collected,  and 
liia  ofeJBct  is  to  pittve  by  him  tke  payment  aver  tx>  the  o&er 
Sew  York  cretfitors,  a  due  proportion  of  the  xoon^  received. 
ft  mast  be  observed,  that  iFiaher  Howe  acted,  in  the  ooUee** 
Hon  of  the  non^,  as  the  agent  of  the  New  Tork  creditors; 
is  to  »ot,  Aerefor^,  a  todoipetent  witness  to  prove  the  pay* 
aient  of  Ibeir  doe  prop(Mrtion  of  the  money  colleoted  i  Conid 
mit  Iiow]7  A  Cb^  caU  him  as  a  witness  fbr  tins  pttipose ;  and 
was  not  a  payment  to  Fisher  a  payment  \o  his  principals  in 
Sew  YiA\  And  the  necessity  for  this  kind  of  evidence 
arises  from  the  defense  set  np  by  the  defendants,  that  they 
hare  paid  to  HiAsr  Howe  a  gteater  sum  than  will  oov^  the 
itkt  dne^to  Howe  &^0o.  If  Fisher  Howe,  therefi^re,  ^vfonld 
be  a  eompelent  wftaeis  to  prove  these  paymeoto  in  behalf  of 
lie  deftndants,  is  he  not  equally  competent  in  this  case  to 
eefaiMiah  the  same  facts  t  He  swears  to  nii^ng  which  can^ 
by  Imy  possibility,  be  given  in  eviSenl^  in  his  favor  here* 

The  eoimsel  for  the  defendants  refer'  to  the  ease  of  Jfii^^ 
MoS,  for  the  nse  of  EBwmey  <§  ThraiihiM^^  Ezecntom,  13 
Ohio  Bap.  S75 ;  in  which  case  one  of  tilie  makers  w«i  o&red 
aa  %  wiiness'by  the  plaintiff,  metely  to  prove  the  hand  wri^ 
ting  of  the  msker,  and  it  was  decided  in  Bank  that  he  was 
incompetent.  And  again.  In  Armt^M/iff  U  4tl.y.J)e$hleT^ 
li  Ohio,  476,  the  anit  was  brought  on  a  note  signed  by 
several.  Lyon,  one  of  the  defendants,  living  in  Missoori, 
waa  returned  not  found,  and  was  proved  to  be  insolvent. 
HIa  co-defendants  released  him  firom  all  contribotian,  and 
dq)oaited*oiie  hmidred  dollars  with  the  dark  to  cover  costsl 
Bnt  thecottthald,  that  he^  on  being  offered  as  a  witness  to 
prove  the  note  was  nsnrions,  was  an  incompetent  witness, 
beeaoae  theplaintifb  had  a  right  to  look  to  the  witness  for 
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their  whole  cbtim,  and  that  the  defendftnts  could  not  reletM 
him  from  liability. 

Thifi  dedfiion  was  nndonbfcedly  oonreoi;  and  the  witnosB 
might  haT8  been  eocdnded  on  another  groimd,  not  sanctioned 
bj  some  conrts,  bat  which  is  an  established  nde  of  derinjon 
in  the  Supreme  Oonrt  of  the  United  States,  that  no  indiTid* 
nal,  whose  name  appears  as  maker  or  indorser  upon  a  bill  or 
note,  shall  be  competent  to  show  that  it  was  obtained  illegally 
or  given  for  an  xmlawftd  considerationi  But  that  case  is  not 
knal(^ns  to  the  point  we  are  considering.  Fisher  Sowe  was 
only  liable  to  the  other  New  York  creditors  as  their  agent) 
and  being  so  liable,  does  not  ekdnde  him  from  being  a  iti^ 
ness  to  prove  that  he  paid  the  money  to  them,  in  a  sidt 
between  them  and  the  Dlinois  firm. 

(<  An  indoiser  who,  as  agent,  had  received  money  from  the 
acceptor  to  pay  Ihe  bill,  was  a  competent  witness  fir  the 
acceptor,  in  an  action  against  Mm  by  a  sobseqnent  indoner 
to  prove  payment  of  the  bill;  for,  o&erwise  the  nde  wooM 
have  ezdnded  eveiy  witness  who  had  paid  money  as  agent." 
Bevjf  V.  Packwood^  1  Adol.  &  ElHs,  911 

It  will  be  observed  that  Fisher  Howe  wite  offered  to  profts, 
that  in  discharge  of  his  dnties  as  agent,  he  had  p«id  to  the 
creditors  their  proportion  of  the  money  received  by  him^ 
which  does  not  come  within  the  case  first  dted  fixun  19 
Ohio.  Whether  he  would  be  a  competent  witness  to  piove 
the  amonntof  commissions  he  was  oityied  to,  is  a  di^bnent 
qnestion.  He  was  net  examined  on  that  point.  We  think 
he  was  a  competent  witness  to  prove  the  fact  fixr  whidi  he 
was  called.  A  new  trial  is  granted  at  the  costs  of  the  de* 
fendants. 

At  a  snbseqnent  term  thecanse  was  submitted  to  the  court 
by  the  connsd,  and  the  conrt,  firom  evidence,  fixed  the  rate 
of  ezdiange,  commissions,  and  amount  of  expense. 
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FsAKoiB  BnBsirr's  Susyivobs  v.  Bekch  m  al. 

N.  P.  Iglflhut  bseame  die  agent  ef  the  defendanie,  who  conatitatad  a  traaBporta* 
tkA  «^*"'^^  from  CincixmaU,  by  the  canal  and  lake  to  New  York.  He  afierwaid 
aaaodated  with  him  hia  brother,  and  the  businefla  was  done  in  the  name  of  M.  P. 
%laiian^Cd^  held,  tetlte  traneportation  oampaay, haying  leoogniaed  the  agency 
«f  tlM  ilnBtby  eoneepoodenee  and  otherwiBe,  axe  bonnd  by  iti  aota. 

The  plaxntiflb  aa  conaigneea,  having  made  adyances  to  the  consignQr,  have  a  par- 
amoont  fien  upon  the  goods  for  the  advancea. 

TbaeoBi^gDor  lias  no  ligb;!  to  atop  them  In  tiranaila,or  to.  divert  than  in  any 


The  defendanta,  aa  camera,  are  bomid  for  the  safe  delivery  of  the  goods,  in 
quantity  and  condition  as  shipped. 

A  pait  of  die  goods  Ware  not  -dettviaied,  another  pari  was  deliveM  in  a  dam- 
^idatata^-held,  that  tl»  defendants  were  liaUe  to  the  plaintifi9i  to  ^  full  value 
of  tbe  gjoods,  in  a  aound  state  in  New  York  {  and  that  to  the  extent  of  the  advances 
made,  4iey  oooid  leoover  damagea  on  this  principle. 

UeaBiB«  JTiJR^  and  jl;uZ6r«<>»  for  plidnti^. 
Messrs.  J^ox  and  Walker  for  defen4antB. 

OPINION  07  THB  GOITBT. 

Tmo  acfekm  is  bron^t  to  reeovear  damages  as  consignees, 
against  the  defendaxits,  who  constitute  a  transportatlcm  com^ 
ptaay  fioom  Gineinnati  to  Toledo,  and  thonee  to  New  York,  on 
aooount  of  a  sMpmeikt  of  Cjsrtain  aftioles  specified  in  the  hill 
ci  lading,  some  of  which  were  not  delivered,  and  others 
weie  damaged.  The  jmy  being  sworn,  the  evidence  was 
iatoodnced. 

Antfaority  was  given  hy  the  defendants  to  N»  P.  Iglehaart^ 
to  receipt  tor  produce  and  freight  gensrallj,  from  Oi«cisaiati 
to  the  eastern  cities,  by  the  way  of  the  Miami  canal  to  Toledo^ 
and  by  Lake  Erie,  oir  intermediate  ports,  at  such  rates  as  he 
vo^jai  deem^best  for  their  interests,  and  generally  to  do  and 
«ck  iinr  Ihe  interest  of  the  lines^ 

The  power  was,  given  to  IS.  P.  Iglebart,.  he  doing  bosiness 
sit  tiist  time  on  his  own  acoonnt;  subsequently'lie  formed  a 
partnership  which  constitnted  the  firm  of  K.  P.  Iglehart  and 
eonqptany,  who  oontinned  to  receipt  for  the  line,  and  forwaid, 
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and  whOy  in  their  finn  capadly,  conoBponded  viA  the  Q^moB 
of  said  line,  and  to  whom  all  letteiB  from  said  line  were 
addmeed.  ' 

The  bin  of  lading  specified  to  Toledo,  and  to  re-6faip  ftr 
New  York,  eto*,  to  be  deliyeied  in  good  order  at  the  port  oi 
New  Tork,  and  to  Bnrritt  ic  Johnston,  at  the  rate  of  Si 
cents  per  hundred  for  hemp,  and  28  cents  per  hundred  <^ 
rope,  to  T<dedo«  The  vales  £rom  Toledo  to  New  Tork  -to  be 
fixed  by  Oobb  &  Co.,  owneis  of  the  line  from  Toledo  to  Ntr# 
York  dty.  There  w»e  shipped  seventy  bales  of  hemp,  and, 
three  hundred  ooils  of  rope,  sigBed  N.  P.  Iglehart  &  Oo.^ 
and  dated  3d  October,  1845.  Advertisements  were  given  la 
evidence  by  the  company,  stating  the  terms  of  transportation 
On  the  whole  line,  etc. 

Thirfy-one  bales  of  hemp  were  received,  and  three  hun- 
dred coils  of  rope.  Fifty-five  coils  of  the  rope  were  diun- 
aged.  In  November,  1845,  such  hemp  was  worth  $18d  per 
ton;  the  rope  was  worth  fix>m  6^  to  Sf  per  pound.  The 
hemp  was  injured.  The  eanriers  rsftaedto  d«liter  Ae  prop- 
erty until  Ifcey  reeeh^d  payment  of  the  flraight 

In  aceoirdance  wiA  the  weU-^itaUiiBhed  custom  in  aiMh 
cases,  the  h«mp  was  sold  at  auotion  fi>r  fS45  d6,  af<»r  pityiBg^ 
ciuogite,  whioh  amounted  to  the  sum  of  f  S99  45.  The  dam- 
aged rope  sold  fer  fllO,  after  paying  charges.  Advaaiow 
were  made  by  the  plaintifTs  to  Balsbury,  the  oonsignoif,  wUck 
are  still  unpaid. 

On  the  aoth  of  October,  1845,  Oobb  4c  Oo.  diipped,  otk 
account  of  Ualsbury,  to  the  ears  of  Burritk  4k  JohnatoB| 
New  York,  foity-iiine  bales  <ji  the  said  hemp.  On  fh^  ^  IMk 
of  May,  184<^  dnpped  twesfy^eight  bales  of  hemp  on  laobOTUii 
of  Balsbniy,  to  Everette  &  Battell^  by  Balsbwy's  ard«r.  190^ 
July,  1816,  the  traniportalion  company  paid  to  Sabbiirf,  at 
Boffido,  $100  ill  ftiU,  on  oomprbmiae  Ibr  damages  and  delay* 
on  hemp,  et^. 

Ohj^on  is  made  to  the  authority  of  N.  P»  Igl^iait  4I» 
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OonipMqr,  mik  agpoafa  dtat  the  written  tttdtliovi^  wm  giTea 
ODfy  to  N.  P.  Iglaiuat ;« audi  ifc  ia  eontendedy  that  did  iiat  aUf 
^botisd  Ig^ibart  to  AftAooiAto  vith  bun  in  tibe  <Hscb*ig6  of  Cbe 
diities  of  Ui  a^QiK^^  other  penofts  not  knova  to  tiie  defon* 
daatB,  Md  ia  whcpi  they  ooald  have  reposed  no  confidence: 
that  Ae  dntjr  of  reeeivbig  and  fonroiding  freight  to  bind 
<he>  traaqpcMrtation  oaqp^anj^  moat  be  p6rfi»m0d  witiiin  the 
wxittea  powers  ISiere  would  be  gtfeat  force  in  this  olgeetion, ' 
if  the  eompaoj  had  jtiot,  by  oorveepondenee  and  acts^  reeog^ 
mead  N.  P.  ^diart  &  Qo.^  as  tiieir  agentA,  This  having 
fa^oa  done  by  the  eompanyy  ia  a  aofficietit  xeeognition  of  the 
agency <>f  Igkhart^  Con^xany^a  acta,  whidi are  aj^jropriate 
and  ntoeaaaiy  in  die  performance  of  their  agenpy.  A  gene- 
ral reoogoitioii  of  auch  an  ageiloy,  which  leada  the  piiUid  to 
conaider  them  aa  agenta,  and  to  intmat  them  with  their,  prop- 
erty jGht  tranaportationy  ia  anfldent  evidence  of  their  an- 
th^t^y.  Under  aneh  circninataneea,  it  Sa  not  to  be  expected 
nor  leqaired  dial  ifidivi4n|da  riiall  a&.  the  exhibition  of  their 
mttuni^^  when-  it  ia  genesally  hQownito  the  jmblic,  and  re- 
eogmaed  by  the  i^geiata  of  the  jsompany, 

Iteeeiaa  that  in  virtue  of  the  bill  of  lading^  advancea  were 
made  by  the  conaigneea)  Bnrritt  &  Johnaton.  Theae  ad^* 
vaneea  gave  ti»em  a  lien  iqp(m  the  gooda^  for  le^imbnraement, 
and  yeated  in  titem  a  right  paramount  to  4hat  of  all  othera. 
£ven  the  coiaa^gnor  had  no  right  to  atop  the  gooda  in  tran" 
mtUy  or  to  make  any  diapoailion  of  them,  whatevw*  By  the 
UU  of  lading,  the  ]^TQfex^  in  the  go6da  for  the  porpoae 
aixyve  atatod^  waa  veated  in  tike  oonaigneea.  And  the  defenr 
daaka,  aa  camera,  were  reaponaiUe  for  their  aofe  delixreiy,  in 
qnanlity  atid  in  d^  aame  oondsticm  as  at  the  time  of  their 
afaipmant  to  the  plainti£k,  in  New  York.  Thia,  it  aeema,  the 
dafondanta  have  not  done.  A  pl»t  of  the  gooda  appear  to 
hflira  been  abatmeted  by  the  consignor,  at  Toledo ;  and  the 
remaining  part  waa  ddiveredat  Ncrw  York,  a  poition  of 
Ikam  ia  a  daittaged  atate. 
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It  seemB  tjkat  foriy-iuiie  bales  of  tiie  hmapj  abfltractod  ftom 
the  freight,  in  the  bill  of  lading,  were  eUpped  on  acooimt  of 
Salsbuiy,  the  consignor,  to  the  caie  of  Buritt  A  Johnston, 
on  the  80&  of  October.  Bnt  these  bales,  if  teceiTed,  wen 
not  received  at  the  time  of  the  fitst  reeeipt  of  the  goods  by 
the  pUdnti£b,  and  it  is  submitted  to  &e  jnry  whether  there  is 
evidmce  of  their  ddiveiy  snbseqnentlj. 

On  the  20th  of  May,  1846,  it  appears  twenty-eight  bales 
of  hemp  were  shipped  by  Oobb,  at  Toledo,  xm  aooonnt  of 
Salsbory,  to  Everett  &  Baltolle,  of  Bnffitlo;  and  on  the 
19th  of  Jnly,  1846,  it  seems  BaldHiiy  received  one  him&:^ 
doUars  on  a  compromise  for  the  loss  on  tfie  hemp. 

The  compi?omiBe  can  not  aflbct  the  rights  of  the  plaintiflh. 
Balsbnry  had  no  power  to  make  it,  against  the  interests  of  the 
consignees. 

On  these  fiicts,  tiie  question  arises — 

1.  Whether  the  plaintiff  can  maintain  an  action  ^gsinst 
the  defendants  I  Of  tbds,  I  suppose,  there  can  be  no  doubts 
Ho  was  the  own^  of  the  goods,  by  the  advance  he  made,  and 
the  transfer  by  the  bU!  of  lading  against  the  consignor  and 
all  others,  until  he  was  indemnified  for  tbe  money  advanced, 
and  costs  and  charges. 

3.  On  what  ground  shall  the  liability  of  ilie  defendants 
rest  ?  Thffy  axe  responsible  for  the  injuiy  done  to  tiie  goods, 
by  a  fiulure  in  the  performance  of  their  contracts  And  the 
court  instruct  you,  gentlemen  of  the  jury,  to  ascertain  the 
value  of  the  goods,  in  a  sound  state  as  when^pped,  at  tiie 
time  of  their  deliveiy  to  the  plaintifb  in  New  Teirk,  and  in 
this  estimate  you  wiQ  include  any  part  of  the  goods  not  ddiv* 
ered.  From  this  you  will  deduct  tiie  gross  amount  for  whidi 
the  goods  sold,  and  by  deducting  this  sum  &om  the  esti- 
mated value  of  the  goods  in  a  sound  state,  at  New  Yoik,  at 
tiie  time  of  their  delivery,  the  diflerence  will  show  the  dam* 
ages  to  which  the  defendants  are  liable. 

But  this  does  not  show  the  measure  Of  damages  which  <iie 
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fl^fitligi  am  entiflad  to  recovier.  Although  thdr  Men  g&  ibe 
goods  iras  paramoimt  to  all  others,  it  was  not  an  absdvto 
pioperty  in  tliem,  bnt  a  qualified  one,  to  Beeare  tliem  m  tiie 
advances  made;  Ibese  adyanoes,  with  interest,  deducting 
therefimn  the  net  proceeds  of  the  goods  sold,  will  constttnte 
the  aaionnt  whidi  the  plaintiilk  are  entifled  to  yecover.  And 
if  this  amonnt  shall  be  leas  than  the  geneial  damages  be£»e 
stated,  still  the  reooyery  of  the  plaintiffi  can  not  esoeed  the 
som  aboTO  stated.  Bat  if  the  adyanoes  and  interest  'jlhall 
ezoeed  the  valne  of  the  property  in  a  sound  state,  Ihe  plain- 
ti£b  can  only  lecoyer  the  amount  of  genwal  damages,  leaving 
to  them  a  reeoone  against  the  consignor  for  the  lesidne*  It 
is  supposed,  however,  tiiat  ihe  advances,  etc.,  will  &U  short 
of  the  valne  of  the  psoperty  in  a  soimd  irtftte. 

By  agreement,  vcodict  set  adde,  and  judgment  entered  fi>r 
one  hmiAred  dollars  and  costs,  the  plalnti£BB  retaining  the  net 
prooeeds  of  the  sale,  etc. 


W.  W^  Gault  v.  Jobh  WootyBamaB  xr  al. 

A  leTy  on  property,  real  or  penonal,  should  have  rach  certainty  as  to  ahow  to  a 
Mbeeqneat  parehaaer,  on  what  liie  lory  warmade. 

flhffrtof  itimt  tbemeaiit  it  would  aeewt  be  no  notiee  to  a  snliaeqiiBnt  porohaaar. 

Paiol  evidenot,  aiW  eonflicting  nghta  have  grown  up,  can  not  be  reoeired,  to 
make  the  levy  eertain,  which  before  was  wholly  uncertain. 

A  lory  on  Qne*1ialf  of  a  let,  without  derignatiDg  wUdi  half,  or  of  one  hundred 
•en*,  in>Melion«  ia  too  indefinite  to  oonvey  the  title. 

A  defbetiYe  lery  being  set  aside,  on  motion,  makes  good  a  junior  lery. 

llr.  Skynbery  for  the  jdaintiff. 
Mr.  Swayns  for  defendants. 

OPINION  OF  THX  OOUBT. 

Ihv  is  an  injnnetdon  im.  On  the  ad  of  September,  1828, 
the  Bank  of  the  Umted  States  recovered  |i  judgment  in  this 
oourt  against  Q.  Daidb  as  prineipal,  the  complainant  Ganlt 
tad  Jdm  Evans,  assn^peties  of  Davis,  to/t  seven  Knndred  fifty- 
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fi>tt'doUfla»uidtwe&(7-aiin6owia>d«nigega]idco«ta«  Ttmk 
fl»  Bom  of  for^-oiglit  doUani  6ight7^)ii)a  oente  iwi  huuIbi  «» 
eoocatiaa  April,  1681,  and  six  bnndxed  eig^xty^tvo  dolka 
MByth6  98d,  ISM^ftomDav^thapriadp^  Tfaifc 

upon  a  Ji.  fa,  besifig  ifltaed  on  Ae  jiidgiBQtit  Setitafxi]Mr  ISth^ 
1886,  the  depa<y  nuoahai  on  the  Sdtii  of  tiie  jaoeoe  laondt 
oiade  a  levy:,  in  fttot,  upon  a  part  of  oni-loi  nmnber  nin^ 
adjoining  thfi  town  of  Nawaork,  daKiibed  in  Ae  agxeed  eaift 
atkl  in  the  affldaTits  of  the  appaaiBiera,  but  madaTetosn  of  the 
hry  as  ifl  set  forth  in  the  answerr^that  is,  withonk  imaaiang 
irtiat  part  of  the  lot  iras  levied  upon. 
.  From  ti&e  affidavit  of  tiwr  appraiaecB,  it  afqMUS  they  ap-: 
praised  the  q>ecifte  part  of  the  lot  bo  levied  upon.  That  aC 
the  time  the  levy  waa  made,  DaviB  wu  seised  of  die  part  of 
fte  let  levied  <m,  and  fh«e-iraa  then  no  other  lien  or  inciun- 
bvBDce  upon  it  Tlmt.the  part  <tf  the  lot  lovied  oiiiraa  wortii 
seventeen  hundred  dollars;  and  that  Davis  had.no  otb« 
property  snlgect  to  execution.  On  the  16th  of  October,  1839, 
the  spcMsific  part  of  lot  nine  was  levied  on,  under  another 
execution  in  &vor  of  the  Clinton  Bank  of  Ookunbos,  which 
wafi  a  subsisting  levy,  when  the  levy  under  the  execution  of 
the  Bank  of  the  United  States  was  set  aside^  la  June,  1810^ 
Davis  conveyed  the  part  of  the  lot  levied  on  to  Hagg  and 
others.  At  December  term,  1811,  on  the  motion  of  the  attor- 
ney for  Wbodhridge,  the  asdgnee  of  the  judgment  of  the 
Bank  of  the  United  States,  the  levy  under  tiie  said  ezecotioir 
was  set  aside,  and  the  property  of  the  complainant  Gaolt  is 
now  under  execution,  no  other  property  of  Davis  being  fbtmd 
to  levy  upon. 

And  on  the  part  of  the  complainant  it  is  insisted,  on  the 
above  &cts,  he  is  dearly  entitled  to  relief. 

It  is  contended  that  the  levy,  though  vague,  as  retamed) 
was  not  void«  Hiat  a  sale  under  it  wotild  have  passed  a* 
good  titie,  upon  proof  that  the  actual  levy  and  appraisetMBUl 
were  qpedfio.    Or  it  might  have  been  amended  on  mofcioA^ 
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And  it  ii9( urged  liie  dMB.of  MmAem  v^.T^ompeon^  '8  Okto 
Bep.  S7a,  a&d  3/niffkmit^  MoChy^  6  Ohio  Bep;;  839,  aie  eoii;» 
dvdve  Qpbn  ttie  pcdul.  lit  the  Gnt  cafie  the  tevy  wat  upon 
0Q»  hundred  sores  In  seetion  four,  toim  a^vm,  nage  four^ 
iviAnofiGffitordeBCsr^aii.    A  sale  was  Ik^d  without  itt&esid^ 

iog  the  IcFvy,  nid  n|K)n  ejedmaot  the  <m^ 

taints  of  description  might  be  sa|^lied  hy  ptroL  • 

Jn  Ikmglam  ^*  McChy^  the  lety  was  upon  twer4biids 
of  lot  nnmber  one.  The  oonrt  saj  soc^  a  desariptton  is  delbc* 
ttre,  but  may  be  made  good  by  parol,  and  they  rebr  to  the 
tMtbnony  of  the  sheriff,  that  a  specifie  part  of  the  lot  wad 
appraised.  This  parol  proof  was  admitted,  aiid  by  fbvoe  of 
it,  the  levy  h^  good  figainst  a  pnrehaser  nnder  a  snbse^oezrt 
deed  firom  the  judgment  debtcn:.  That  by  this  doctrine  it  was 
not  necessary  to  saaiend  the  letimi.  The  aet  of  Woodbri^ 
in  eassing  the  levy  to  be  est  amde;  at  the  December  term, 
IMl,  whoHy  rehMMsed  liie  lot^  Siod  tiiereby  it  became  liable  to 
the  snbseqment  e&ecntion,  in  &Yor  of  the  Clinton  Bank  of 
Chdnmbos,  and  is  whdly  lost,  so  &r  as  the  Bank  of  the  TJni* 
ted  Slates'  jndgmentis  eoneemed. 

The  jnd^ent  of  the  Bank  of  the  United  States  was  not  a 
Ueikj  it  is  said,  npon  this,  lot,  as  the  title  to  it  was  acqnired 
flBBbBoq^oeat  to  the  judgment  Bat,  if  the  jtldgment  were  a 
lien  upon  it,  the  limitation  of  tiie.  lien  had  nm,  befi>re  the 
kivy  was  set  aside,  so  that  by  setting  aside  the  levy,  the  snb« 
asqnent  lety  in  bdialf  of  the  Clinton  Bank  was  made  good^ 

We  entertain  great  donbts  whether  tiie  doctrine  of  making 
dfifntit»  leHes  goodby  paiKod,  m^der  the  sheriff's  deed,  hatf 
not  been  canied  too  far.  It  is  imiportant  to  the  pnidlnuer  at 
sheriff's  sale,  and  to  the  peflKm  whoseland  is  levied  npon  and 
eold,  ttat  there  shonld  be  no  unoertainty  in  airf  p|art  of  the 
proceedings,  mbifk  shonld  involve  the  tttle.  This  woald  pre« 
icat  tiie  sale  of  the  peperiy  at  a  reasonable  price,  as  no  one 
wMld  gite  fttll  Talue  finr  land  where  the  titile  is  doabtftd« 
And  liie  pmtkaeer  wpnlA  at  least  purchase  a  law  snit,  if  he 
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did  not  lioee  ihe  properiy.  As  a  qiiMtion  of  poU^,  u  wall 
M  one  of  great  mterest  to  the  partieB  conoeoied,  there  ahoidi 
be  required  on  a  levy  that  degree  of  oertaiBty  whidi  vooH 
enable  any  one  to  know  the  land  taken  in  eseeotion.  Bhogi 
of  tihia,  it  ia.difficult  to  aay  that  it  gives  the  "psypsat  notice  to 
a  Bttbaeqnent  pmdiaeer,  or  to  a  plaintiff  who  cauaea  hia  «m« 
cation  to  be  ieried  npon  it 

How  waa  it  pdaaible  for  a  pnrchaaer  to  say  in  what  team 
tiie  two-thirds  of  tbe  lot  levied  on  shoold  beanryeyed,  or  fiom 
what  part  of  the  seotLon  the  one  hundred  aores  Ieried  on  in 
the  other  ease^  should  be  taken  t  Wheaeone^halfofalotwaa 
adyertised  and  sold  for  taxes,  the  Supreme  Gonrt  hdd  the  title 
wag  bad  for  nnoertainfy.  Bonioefuhrf  v.  Toflar^s  ZesBee^ 
4  Peters,  819. 

A  motion  made  to  correct  the  levy  .on  a  part  of  lot  nine, 
woi^ld  not  hare  been  granted  by  the  court,  after  the  aeogmd 
lerywasmade.  At  least,  in  granting  sneh  a  motion,  tiie  entiy 
could  not  have  had  relation  back  to  the  first  levy,  so  as  to 
give  it  an  advantage  over  the  second.  The  court  oould  not 
in  that  form  affect  legal  righto.  They  must  stand  or  fidl 
npon  tjbeir  original  legality. 

The  only  question  in  the  case  is,  whether  Woodbndge,  the 
assignee  of  the  judgment,  in  relinquishing  the  levy,  gave  up 
a  l^al  or  equitable  right,  which  released  the  compliunant  fiom 
his  suretyship.  After  an  instrument,  by  wbieh  the  principal 
and  his  surety  are  bound,  is  reduced  to  judgment,  I  suppose 
the  suretyship  is  merged  in  the  judgment,  and  that  the  rela- 
tion and  its  consequences  cease  to  exist.  The  statnte  makea 
a  spodid  provision  that  sureties  shall  be  designated^  or  may 
be  designated  as  such,  in  the  rendition^  the  judgment,  whidli 
shall  require  the  property  of  the  principal  to  be  exhausted, 
before  that  of  the  surety  shall  be  levied  upon.  But  wfasie 
tfie  judgment  is  not  so  entered,  it  is  supposed  that  the  rela* 
tion  (tf  principal  and  .surely  can  not  be  carried  beyond  the 
judgment.    The  surety,  by  paying  the  judgment  or  debt,  mqr 
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0eoiire  an  immediate  ifeconne  against  his  pxindpal,.  and 
tejbmft  to  be  Ub  onlj  reeoane,  exoept  irlieie  a  bill  may  be  filed 
to  c<»iipd.  tlie  principal  to  bring  sniti  Bat  the  prinqipRl  is 
not,  on  gmeval  prindplea,  boond  to  aetive  dil^enoe* 
'  Bat  if  tiie  rights  of  the  sorety  exist  after  the  jodgment,  ^e 
fthonld  not  be  hicUned  to  say,  that  the  comi^Mnaoit  having 
been  passiTe  in  the  matter,  he  has  no  claim  to  a  release  from 
his  SDFBlyBhip  by  tiie  mthdrawal  of  the  le^  by  Woodbridge. 
The  right  -was  too  onoertain  and  dotebtfol  to  be  followed  by 
SQoh  a  conseqoenoe. 

The  bill  is  dimdssed,  and  the  injonction  dissolved  at  tiie 
eosts  of  the  complainaiit. 


Bbibdslet  v.  Swank. 

la  die  use  of  hia  ^im  property,  a  men  iinut  be  cerafol  not  |p  fiiqore  iue  neighbor. 

An  e^BftT^tion  of  the  eidewalk  oppoelte  hie  own  bovee,  tot  a  Taylt,  being  aathor- 
iaed,  prorided  he  kept  U  corered,  but  being  left  uncpyered,  the  plaintiff  at  night 
fdl  into  it,  and  was  ii\jiired— held,  that  the  defendant  wae  reeponeible. 

To  soetainr  the  action,  the  plamtiff  mnat  ihow  that  be  need  ordiaaiy  cantkn,  and 
that  the  defendant  waft  iiegUgent 

In  eatimatuig  the  damagee,  the  jury  will  consider  the  iAJwy  done,  the  pain 
endoved,  the  time  loet,  and  the  ezpenae  tneurred. 

Messrs.  Emng  and  Skmbefy  for  plaintiff. 
Hesars*  JSkoayns  and  Andrem  for  defendant. 

OPnnON  OF  THE  OOUXT. 

This  action  was  brooght  to  recoTer  damages  from  the  de- 
fendant, for  an  injury  suffered  by  the  plaintiff,  in  fiJling  into 
the  defeoidant's  o^lar,  which  had  been  opened  on  a  part  of 
the  ridewalk,  and  left  carelessly,  etc» 

B  seema  that  A.  Westwater,  in  April  last,  lived  in  Colonir 
bus,  and  abont  a  qaarter  before  nine  o'clock  in  the  erening, 
was  walking  along  the  street,  and  foond  the  plaintiff  down 
in  the  yaolt,  which  extended  into  the  stareet  from  the  defend- 
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•nf  8  faonae  Ad  iridtii  of  the  ddewalib  Tba  depth  ^ns  flixot 
eight  &et  WiftUNU  aad  tae&«r  ponoii  fadiptd  him  <nt(L  H» 
oompbuiod  tiuit  one  of  his  anoB  iras  iigared.  Hiawwere 
no  goarda  (KWBtaw^  aioimd  the  exomttipti,  Aboyfollittto 
it  the  OTcoiog  after  the  ptokitiff  ftU  in.  It  ^R«a  a  mooa^light 
oi^Bkt,  boi  juDtjr  pemm  iTaJldiiig  o&  tiie  sidewitlk  waa  liaUa  to 
laU  iato  the  fault*  It  had  not  xemaiiuid  open  long*  Thert 
was  timber  on  the  street,  from  tiueee  to  fire  feet  from  <te  eiH^ 
etone*  Ihe  vanlt  estended  to  the  curb  atone*  The  jdaintiff 
wore  glassee^  his  sight  being  somewhat  impaired  hj  age« 
There  waa  no  dfu^gor  of  &lling  into  the  vault  in  the  day  time. 

Mr.  SpaoTOV)^  a  witness,  says  there  was^  no  protedion  te 
the  side  of  the  vault.  Witness  fell  into  it  the  evening  before 
the  plainti£Ps  accident.  The  plaintiff's  left  arm  was  injnred ; 
six  months  afterward  it  was  deformed,  and  he  conld  nse  it 
but  little. 

An  objection  waa  made  to  any  evidence  as  to  the  Bn£GBiing 
of  the  plaintiff  iW)m  the  injury.  That  it  shonld  be  ccmfined 
to  time  lost,  eicpense  incurred,  and  permanent  disability. 
But  the  court  overruled  the  objection,  and  said,  that  the 
bodily  suffering  was  a  part  of  the  injury  reeeived,  and  should 
be  considered  by  the  juiy  in  making  up  their  verdict. 

The  Doctors,  Thompsons,  attended  the  plaintiff  as  his 
physicians  more  than  a  month.  The  radius,  or  large  bone 
of  the  plaintiff^fi  left  arm  was  fractured,  and  ti»  smaller  bone 
dislocated.  Several  of  the  witnesses  stated  that  the  arm  of 
the^  plaintiff  is  somewhat  deformed,  and  that  his  wrist  is 
enlAiged  and  remains  stiff;. 

By  an  ordinance  of  the  ci^,  dated  July  2£tb,  1889,  it  i« 
provided^  ^t  one4hird  of  the  atn^et  may  be  oocupied  wilh 
building  materials,  provided,  that  the.  gutter  and  one-hall*  of 
the  paveiintot  or  side  w»lk,  be  li^  fiee^  and  clear  of  aU  in- 
oumbrance:  And  by  an  ordinance  of  the  80th  of  June,  1834, 
it  is  dedatod  that  vanlte  may  be  dug  under  the  side  walk, 
but  they  nmit  be  eorered. 
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"Bob  aefekm,  gentlemen^  iB^fyjxaded  upon  thd  pdndlple  HM 
no  one  aball  vse  faifi  own  propexty  i^i  fioeh  a  wqr^  aa  taijEgme 
hiB  neighbor*  The  owner  of  a  carriage  mnst  ao  driyeU^ 
as  not  tp  ecnne  in  omtact  with  big  ncigh^f 'a  canriage  or 
peiBon.  And  there  mnat  be  ni^gonce  oi^  the  part  of- the 
peraoQ  of  whom  damaget  are  claimed,  and  the  plaintiff  nunt 
not  himBelf  be  in  firalt.  If  he  contributed  to  the  aeeS- 
dsDtyAoxa which &e  injmy restdted,  the  hm will  giye  him 
so  compeoaatiosn.  For  whera  two.  indiTidnala  are  eqi:^alfy  in 
liuilt,  or  eren  where  the  dfifeQdani  maybe  more  in  fault  than 
tike  plaixitifi;  yet  if  rt^e  itctn  of  Oie  plaintiff  inflnenead  thib 
iajmy,  tiiere  can  be  no  reooTeiy. 

It  Beams  that  in  the  pvedent  case,  the  d6fenda,&t  hadarlght 
to  extend  his  yanlt  to  the  cnrb  stone  as  he  did,  but  he  does 
not  appear  to  have  regarded  that  part  of  the  ordinance  which 
required  him  to  keep  it  covered.  And  if,  from  this  negli- 
gence, any  one  was  injured,  who  used  ordinary  care  in 
walkmg  on  the  side  walk  or  street,  the  defendant  is  responsi- 
ble. The  vault,  it  seems,  was  in  no  way  protected,  and  that 
passers  by  in  the  night,  were  liable  to  fall  into  it.  Several, 
it  appears  from  the  evidence,  actually  fell  into  the  vault,  but 
it  is  not  known  that  any  were  idjujred  except  the  plaintiff. 

The  counsel  in  the  defense  charge  carelessness  on  the 
plaintiff,  and  say,  had  he  used  the  ordinary  caution  of  per- 
sons walking  at  night,  he  could  not  have  &llen  into  the 
vault.  There  is  no  particular  evidence  showing  the  careless- 
ness of  the  plaintiff^  unless  It  be  inferable,  from  the  fact  that 
he  did  fSEiIl  into  it.  And  this  inference,  it  would  seeni,  from 
&e  evidence,  can  not  be  drawn  in  the  present  case.  Other 
persons  had  the  same  misfortune  to  fall  into  the  vault.  And 
the  witnesses  say,  that  any  one  passing  on  the  side  walk  at 
all,  would  be  liable  to  the  accident. 

The  inquiry  is  not  whether  the  plaintiff,  by  the  use  of 
extreme  caution,  might  not  have  avoided  the  vault.  Who 
could  presume  that  he  threw  himself  into  it,  in  order  to  sue 
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the  defendant  and  recover  damagest  This  would  be  bo 
Bbrange  a  coune  pf  action,  aa  not  to  be  a  matter  of  jHresnmp* 
tioii,  tmleaa  the  evidence  prove  fisiete  lAdtk  render  it  probabto. 

The  axnoBnt  of  damages  must  depend  upon  the  exerciae  of 
yomr  jndgments,  on  tiie  Ada*  Neither  this  nor  any  other 
eaae  of  contract  or  of  tort,  is  a  matter  for  the  exercise  of  the 
mere  discretion  of  the  jury.  The  amoont  of  tiie  injmy 
received,  the  pain  endured,  Hie  eizpense  incnzred,  and  the 
negMgenoe  of  the  defendant,  are  matters  fer  yonr  delibera- 
tion and  dednon.  And  every  one  of  tiie  itenis  named  will 
increase  or  rednce  the  damages,  as  ^n  may  believe  to  be 
just  and  proper  nnder  the  drcamstaaoes. 

The  jniy  fonnd  for  the  plamtiff— ^^damages.    Judgment* 
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Oatuk  «.  Ukdebhill. 

Whtttt  t  debt  kddd  to  t#o  iodiVSdittJs,  bo>kh  of  whom  die  befo^ 
of  000,  and  two  notes  were  girea  to  him  fer  the  bolance,  it  mtiy  bojroooTeied  in 
tlMdoeMMolaMvitti^doeinot«iipIytoa4iigtotnaiiiefiatt  of  diioohtr- 


It  ie  not  dodMed,  liowerer,  that  had  only  one  of  the  parties  died,  the  somyor 
mVit  Jttvis  smrtained  his  action  for  tfie  tmonnt  due. 

/ 

Mr.  O'jyasJ  Ibr  plaintiff. 
Mr.  Tande$  tog  defimdant., 

OPnnON  OF  THS  OpiTBT. 

Tan  action  is  bioiiglit  on  two  notes,  each  for  two  hundred 
and  eighty  dollars,  ihht^-flye  eents,  dated  2^  September, 
1843,  one  pq^able  in  one  year,  and  the  other  in  two  years, 
with  interest.  The  case  was  snhmitted  to  the  court  on  the 
following  fiute: 

Bijah  Farris  and  Lynde  Oatlin,  loaned  the  defendant  One 

tfaonsand  dollars.    This  was  before  Catlings  death,  who  died 

in  183S,  and  the  plaintiff  was  appointed  his  execntor.   Elijah 

Farris  died  in  1842,  and  Charleston  iFarris  was  mdde  his 

execntor.    Paym^ts  had  been  made  on  the  loan,  but  the 

acconnt  was  not  closed  nntil  1843,  when  the  above  notes 

were  executed.     Both  of  the  principals  being  dead,  the 

adjustment  was  made  with  the  executors  of  Lynde  Catlin. 

28 


338  INDIANA, 


Catlin  «  UndeiUn. 


The  notes  were  given  for  the  balance  due,  and.  two  notes 
were  given  that  one  might  be  handed  to  the  estate  of  Elijah 
Farris.  As  both  notes  were  given  payable  to  the  executor  of 
Catlin,  he  refused  to  deliver  one  of  the  notes  to  Ol^leston 
Farris'  demand,  on  the  alleged  gromid  that  the  estate  of 
Farris  had  received  its  full  share  of  the  loan. 

This  is  not  the  case  of  an  ordinarjr  co-partneiship.  It  was 
a  loan  made  jointlj  to  the  defendant  by  Oatlin  and  Farris.  It 
was  a  single  transaction,  and  no  presumption  of  debts  can 
arise,  as  in  a  case  of  ordinaiy  co-partnership,  where  the  sur- 
vivor is  held  responsible.  From  the  nature  of  tiie  transac- 
tion, it  is  impossible  that  the  doctrine  of  survivoiBhip  can 
apply.  No  debts  were  contracted  by  the  parties,  jointly  or 
separately,  in  making  the  loan.  The  reason,  therefore,  which 
applies  to  a  partnership,  can  have  no  application  to  this  joint 
contract.  In  making  the  adjustment,  therefore,  with  the 
executor  of  Catlin,  no  principle  was  violated  nor  was  any 
interest  or  policy  disregarded. 

In  1  Dall.  248,  it  is  said,  that  a  payment  to  an  executor  or 
administrator  can  be  no  satisfaction  to  a  surviving  partner, 
who  has  the  sole  right  of  sueing  for  and  of  receiving  the 
money  due  to  the  company. 

The  law  makes  the  surviving  partner  liable  for  the  joint 
debts,  consequently  he  has  the  exclusive  cpntrol  over  the 
partnership  effects;  and  eveiy  action  founded  on  a  joint 
transaction,  must  be  brought  in  his  name.  It  is  therefore 
contended  that  this  action  can  not  be  maintained. 

At  the  time  the  balance  due  was  ascertained,  and  the  notes 
were  given,  both  of  the  principals  were  dead.  That  there 
was  ficaud  or  unfairness  in  the  act  of  adjustment,  is  not  pre- 
tended. .  Two  notes  were  given  that  each  executor  might  have 
one  half  of  the  balance,  but  as  both  notes  were  payable  to 
the  executor  of  Catlin,  and  suit  became  necessary,  it  woqIcL 
seem  to  be  better  that  the  notes  should  be  payable  to  one 
executor,  so  that  one  suit  only  would  be  necessary.    The 
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ezecator  ci  Oatlin  will  be  re»poiiBiUe  ta  the  other,  dumld  it 
be  found  that  he  did  not  receive  his  Bfaare  of  the  loan. 

Where  a  promise  is  made  to  pay  two  persons,  and  one  of 
them  dies,  there  can  be  no  donbt  that  the  snrviyor  may  main- 
tain an  action  on  the  promise.  And  it  is  proper  that  the 
action  shonld  be  in  his  name.  Bnt  when  both  the  principals 
are  dead,  and  there  can  be  no  liability  growing  out  of  the 
transaGtion,  and  notes  have  been  giv^n  to  the  execntmr  of  the 
individnal  who  first  died,  we  think  the  action  may  be  main- 
tained in  his  name,  becanse  the  reason  on  which  the  rights 
and  responsibilities  of  a  surviving  partner  do  not  apply.  In 
sndi  a  case,  it  is  mmecessary  to  inquire  which  of  the  indi* 
vidoals  died  first. 

Judgment  for  plaintiff. 


Dob  Ex.  Dim.  Sabqbast's  Hsibs  t;.  Statb  Bakk  of  Induka. 

By  certain  statutes,  ptDviaioii  is  made  lor  estahliwhing  seats  of  justice  In  Indiana. 
Commiasionen  were  apjxnnted,  and  other  oflScers,  who  were  to  receive  donations 
of  landf  or  porefaase  the  same,  etc. 

In  flstaUishiog  the  Mat  of  justice  for  Tippecanoe  ooimly,  certain  proceediDgs 
w«re  had,  under  the  law,  and  a  hond  was  taken  from  Samuel  Saifeant,  **  to  the 
Board  of  Justices  of  Tippecanoe  county,**  to  convey  to  them,  when  they  should  he 
offfanisBd,  certain  lots  fiv  public  puiposss. 

The  seat  of  justice  being  established  at  Lafiiyette,  in  a. summary  modepiOYided, 
suit  was  brought  against  the  heirs  of  Saigeant,  for  a  title  to  the  property  which  their 
ancestor  agreed  to  convey.  A  decree  of  conveyance  was  entered,  and  the  con- 
wyunee,  in  pursaance  thereof  was  executed. 

The  property  thus  conveyed  has  become  very  valuable,  and  the  heirs  have 
brought  an  ejectment  to  recover  it,  on  the  ground  that  the  proceedings  were  illegal 
ttUd  void  by  which  a  decree  of  title  was  obtained. 

The  bond,  though  it  bound  the  obligor  to  convey  to  a  board  not  in  ewe,  is  not 
Toid  or  inoperative. 

It  is  frirly  within  the  statute. 

The  court  held,  that  noticewas  given  to  the  heirs,  and  this  is  conducive  in 
die  case.    The  &ct  of  notice  can  not  c<^aterally  be  denied. 

But  the  dedication  is  good  at  common  law,  il  the  statute  had  not  been  tech- 
nically complied  with. 
The  property  thus  donated,  by  impcovements  has  become  immensely  valuable. 


MO  mDUSA. 


DMudea,  SiiieMttli  Hain  «.  Stat*  BnkW&WttaM. 

AmA  wim  ikm  Itpw  of  many  fna  d^ogM  bjr  th«p«l>Ue,  te  tid^'OHHt  WIhU 
good* 

Messn.  Sbnith  and  LodlMood  for  plaintifb. 
Jfeean.  TTAi^  and  ^<zir(2  for  defendant. 

OFDnOK  OF  TOE*  OOUST; 

Tn  piamtiff»»  hioira  of  Samuel  Sargeant,  who  daimed 
uader  the  patentee  by  deed^  elaim  the  lote  in  oottbroTenqr, 
and  alio  ofliec  gronnda  within  ibe  town  plat  of  li&Teito* 
Ihe  kit  and  the  -impoeo'venifittta  tiieireon  aie  pxofed  to  be 
WOI&  fiom  twebre  to  fifteen  titoaaand  dollars.  The  patent 
and  deed  are  in  evidence,  and  also  proof  of  Ae  heuahip  of 
the  lessors  of  the  plaintiff. 

To  understand  the  defense,  it  is  necessary  to  refer  to  the 
statutes  under  which  it  is  miMie. 

By  the  act  of  the  20th  of  January,  1836,  the  county  of 
Tippeoanoe  iraa  established,  and  certain  commisakmears  w«ce 
named  to  fix  the  seat  of  justice.  They  were  to  meet  the  first 
Mbnday  of  May  ensuing.  The  qualified  voters,  at  the  time 
of  electing  a  cleric,  recorder,  etc.,  were  authoriaed  and  re- 
quued  to  elect  fire  justices  of  &e  peace,  who  were  to  conati- 
tute  a  county  board,  etc. 

The  act  of  the  14th  of  Januaiy,  1824^  provided  for  (ha 
appointment  of  five  commissionas  to  fix  on  the  seat  of  justice 
for  a  new  county.  ^^  And  it  ahaQ  be  the  duty  of  the  comnus- 
sioners  to  receive  donations  in  lands  firom  any  person  or  per- 
sons owning  lands  in  such  county,  and  offering  donations  for 
the  use  of  the  same,'^  ete.  ^'  ^e  said  commissionQra  shall 
inquire  and  ascertain  whetiier  any  kad  on  which  they  may 
be  inclined  to  fix  the  seat  of  justice,  can  be  obtahied  by  do- 
nation^ or  by  purchase  at  &  reasonable  rate,"  ete.;;  ^^  and  tiie 
commissioners  shall  take  a  bond,  or  bonds,  of  any  person, 
or  persons  proposing  to  give  or  sell  any  such  land  payable  to 
the  board  of  county  commissioneis,  and  their  suoceeeora  m 
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ofBce,  oonditioiied  for  the  oonvcsyanoe  of  sndi  tmet  or  tiaotB  of 
land  flo  giYen  or  eoM,  to  sooh  person  sft  the  ooimiy  coiiuiiia'> 
fiioiiflni  shall  appoint  as  agent  to  reoeiTe  the  samei  which 
bond  or  bonds  the  oommisaioners  shall  deliver  to  tbe  ootcniy 
ooomuBsioDiers,  together  nith  a  plain  and  oorrect  r^NMct  ci 
their  proceedings,  contarning  a  particnlar  description  M  the 
laiid  so  selected,  whidi  flhaU  be  oonsidei«d  the  permanent  seat 
of  justice  for  such  conniy." 

Bjr  the  2d  section,  theagent  is  required  to  giTebond»  ^^attd 
the  coonij  comnussioners  and  said  agents,  *are  herebj  vested 
yriSi  all  Auiher  powen  neoessary  to  cany  this  law  onto  fidl 
and  complete  opoation,  according  to  ttie  true  intent  and 
meaning  ihere(^." 

Section  4  provides,  That  the  oonnly  commissioners,  after 
jieoeiving  the  report,  are  reqoired  ^^to  appednt  some  aaiAable 
person,  a  resident  oi  snoh  connt^,  as  agent,  whose  dulgr  it 
shall  be,"  after  giving  secority,  ^^  to  receiye  gpodand  sufficient 
deeds  of  oonvejance^  for  any  land  which  may  have  been 
given  for  the  nse  of  the  coonty  as  above  provided,  and  to  lay 
off  the  same  into  town  lots,  etc.,  as  the  county  commissioners 
may  direct;  he  sh^ll  proceed  also,  from  time  to  time,  to  sell 
the  said  lots,  or  so  many  of  them  as  the  said  commissioners 
may  deem  proper,  on  such  terms  as  the  county  commissionere 
may  consider  most  advantageous  to  the  county;  and  to  collect 
aH  moneys  for  the  sale  of  said  lotsj  and  pqr  the  same  into 
the  county  tareasury ;  he  shallalsomake  conveyances  to  the  pur- 
chasers of  such  lots,  and  after  tt^e  payment  of  certain  expen- 
ses out  of  snch  moneys,  the  balance  shall  be  applied  for  the 
construction  of  public  buildings,  etc.'' 

By  the  act  of  the  8d  Jan'y,  1834,  a  county  board  of  jus. 
tices  sre  established,  with  corporate  powefs.  The  justices,' by 
tbe  4th  sec.,  are  required  to  meet  on  the  first  Mondajs  of 
JTjuiuaiy,  March,  Miqr)  July,  September  and  Kovember,  in 
escii  year;  appoint  a  president,  etc,  and  if  Ate  cirouit  cour 
ahall  set  on  any  of  said  days,  the  counly  board  of  justices 
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shall  meet  on  the  Monday  snoeeeding  snch  tenn.  The  5tfa 
section,  required  the  derk  of  the  dbrcnit  court  to  attend  the 
meetings  of  the  comity  board  of  justices,  and  keep  a  record 
of  their  proceedings.  All  powers  possessed  by  the  commis- 
sioners of  the  county,  are  vested  in  the  justices  of  the  county 
board. 

On  the  4th  of  May,  1826,  Samuel  Sairgeant,  with  others^ 
entered  into  a  bond  in  the  sum  of  ten  thousand  dollars,  c<m- 
ditioned  ^^  that  they  shall  well  and  truly  convey,  or  cause  to  be 
conveyed,  unto  the  board  of  justices  of  l^ppecanoe  county 
that  may  hereafter  be  organized,  and  their  successors  in  office, 
by  way  of  general  warranty  deed,  certain  lots  of  ground 
designated.  This  bond  was  filed  in  the  Clerk's  oflBce,  7th 
Kovember,  1827,  and  recorded. 

On  the  same  4th  of  May,  1826,  the  commissioners  appoint- 
ed made  their  report,  establishing  the  seat  of  justice  at  La- 
fayette, and  they  state  that  ^'  they  have  received  as  donations 
fitom  the  proprietors  and  others,  for  the  benefit  of  said  county , 
the  following  described  property,  viz :  All  the  even  numbered 
lots  in  said  town,  amounting  to  seventy,  and  other  grounds 
for  which  a  title  bond  is  herewith  transmitted,  together  with 
a  plan  of  said  town  as  recorded  in  the  Becorder's  oflSbe  at 
Crawfordsville,  reserving,  for  the  use  of  a  county  library,  ten 
per  cent." 

On  the  5th  day  of  July,  1826,  the  Tippecanoe  county  court 
of  justices  met,  as  appears  firom  their  record,  being  duly  com- 
missioned and  organized.  They  received  the  return  firom  the 
comnussioners  appouited  to  locate  the  seat  of  justice,  etc.^ 
received  a  bond  from  Samud  Sargeant  for  ten  acres  of  land, 
^ast  and  adjoining  the  town,  etc.,  and  also  other  donations,  etc. 

The  record  of  tlie  circuit  court  of  Tippecanoe  county  of 
May  term  1828,  was  given  in  evidence.  Prom  this  recoid  it 
appears  that  at  November  term  1827,  Peter  Hughs,  agent  for 
the  county  of  Tippecanoe,  by  Ouny,  his  attorney,  appeared 
and  moved  the  court  to  appoint  a  comnusaioner  to  convey 
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real  estate  in  coxiformily  to  a  title  bond,  given  by  Samtiel 
Saigeant,  dec'd,  and  ottieiB  therein  named,  to  tlie  board  of 
justices,  and  which  bond  he  now  here  files  for  the  coiivejance 
of  certain  town  lots,  and  also  a  bond  by  himself  for  the  coti' 
veyance  of  ten  acres,  etc.;  ^^  and  it  appearing  to  tiie  satis&c- 
tion  of  tiie  conrt  tiiat  proper  and  legal  notices  have  been 
given  of  this  motion,  B;  Johnson  was  appointed  commissioner 
to  make  the  conveyance,  and  tiie  deed  was  executed  by  the 
commissioner  under  the  decree  of  the  7th  of  June,  1837. 

It  is  objected  that  the  bond  ^ven  by  Sargeant  and  others 
is  a  nullity.   1.  For  want  of  partiep.    2.  For  want  of  delivery. 

To  make  a  good  deed  parties  capable  of  contracting  are 
indispensable.  At  the  date  of  Ibis  bond,  it  appears  from  its 
face  that  the  obligees  were  not  m  ease.  The  obligors  bound 
themselves  "  well  and  truly  to  colivey,  or  cause  to  be  conveyed, 
nnto  the  board  of  justices  of  Tippecanoe  county,  that  may 
herteafter  be  orga^urod  and  tiieir  successors  in  office."  This 
bond,  it  is  contended,  is  void  at  common  law^  as  there  was 
no  obligee  at  the  time  it  was  executed  and  delivered.  Shep. 
TotkOi  Btone  235, 867-8.  1  Omise.  415;  8  John.  Bep.  810; 
9  John.  78 ;  2  Bkckstone  276, 804.  And  that  it  is  also  void 
as  a  statutory  bond,  because  it  was  not  taken  under  the  pro- 
visions of  the  statute.  The  statute  requires  the  bond  to  be 
taken  ^  to  flie  board  of  county  commissioners  of  such  county 
and  their  toccessors  in  office,"  and  the  bond  was  taken 
^^  unto  the  board  of  justices  of  Tippecanoe  county  that  may 
hereafter  be  orgaiii^,  and  tikeir  sucoessors  in  office."  4 
Ohio  169. 

A  bond,  it  is  insisted,  not  good  at  common  law,  is  also 
v(Ad  under  Ibe  statute,  as  the  statute  does  not  attempt  to 
create  obligees  not  in  esee^  bxlA  a  doubt  is  suggested  whether 
the  legislature  had  power  to  make  such  a  provision.  There 
ean  be  no  doubt  that  they  have  such  power,  but  it  seems  no 
special  provision  to  that  effect  was  made  in  this  case.  The 
bond  being  void  when  deliveted  to  the  commissioners,  could 
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not  be  xQBde  good  by  any  Bubaeqiieiil;  d^liyeij  M  it  vii»  not, 
in  thd  fiiBt  instunce,  ddiverei  aa  an  eaeiow. 

At  the  time  the  bond  was  handed  to  the  ooxainiBaMmeEa, 
fjrom  the  conditions  ezprefiBed  upon  its  face  and  the  naiwe  of 
the  (zansaetion,  it  was  not  to  bind  the  obligoars  nnlew  the  aeafc 
of  jnstioe  shonld  be^establiflhed  at  tiie  plaoe  de(Rgnated ;  ftat 
was  the  consideration  q^  which  the  instmm!^  was  eseented. 
Under  the  law  the  cominissioners  were  leqnirod  to  ^^  inqnira 
and  ascertain  whether  any  land  where  they  may  be  indined 
to  flz  the  seat  of  jnsti^^  by  donation  ox  pinctwc  /'  etc  TbiB 
was  prepsMtcay  to  their  ostabliiriung  the  seat  of  justice. 
After  the  ez6ontion.of  the  brad  the  eomaussioaers  were  not 
absolutely  bound  to  &(  the  seat  of  Justice  at  the  place 
designated  in  the  bond.  ISie  bond  was  then  giyen  on  the 
oondition  that  the  seat  of  justice  shoold  be  estaiUsshad  as 
contemplated  by  the  obligors. 

Xhe  condition,  of  the  bond  was,  that  ti)e  obUgoia  woold 
convey  snoh  tfaot  or  tracti  of  land  so  giyen  or  sold,  to  sacb 
person  as  the  connty  commissioners  shall  appoint  as  agsnt  to 
receive  ti)e  same."  Suppose  that  this  land  had  been  pur- 
chased of  Saigeant  and  others,  and  the  money  patd,  could 
they  in  a  conrt  of  chanceiy  contend,  with  sncoess,  that  the 
bond  was  void  t  This  may  be  admitted  as  a  qassticn  at 
common  law.  There  being  no  obligee,  no  action  at  law  could 
be  bronght  on  the  bond,  for  a  Imach  of  iis  conditioM.  That 
a  deed  takes  efiect  fiom  its  delivery  is  admitted ;  and  lUso  if 
it  be  delivered  as  an  escrow,  it  does  not  tsJae  effect  nntU  tbe 
condition  happens.  The  authorities  read  by  the  jdaaAti&' 
counsel,  are  recc^pnised  as  good  law;  but  the  qnestiom  is 
repeated,  could  such  a  defense  be  sustained  in  a  cowt  of  dme- 
eery,  had  the  ground  been  purchased  f  The  answor  musk  be 
in  the  negative. 

Thereis  no  wa^t  of  certainty  in  tiie  tenns  c^  tibe  contoact^ 
tiiere  could  be  no  impeachment  of  the  considm^on.  'So 
court  of  equity  could  permit  the  pbljgors  to  withhold  tiiQ 
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money,  rad  the  Isnd  also.    Aad  if  tfaig  would  be  tbe  imit 
in  %  case  of  purchase,  tibe  donation  ooonpies  filsronger  gionnd. 

In  aelling,  the  vendor  may  haye  parted  irfth  all  tbe  land 
be  onued — in  making  tfad  donation  bia  object  always  must 
be,  to  enbanee  tbe  yalae  of  tbe  lemaJTring  tracts.  And  by  an 
eniuuKCQiaeiit  of  the  yalue  of  these,  by  Ibeesteblisbment  of  the 
seat  of  jnstioe,  he  has  %  j^natereompensationiban  bya  sale  cf 
the  land.  If4hisnction,thsrofoie,wei»  a  bill  filed  1^  the  per- 
son appointed  by  tbe  oonmnfision^rs,  or  Uieir  sncoessors,  the 
board  of  jnstioes,  to  leeeive  tbe  oonveyance  of  tiie  lands  in 
question,  I  sbonld  be  inoUned  to  decree  a  ocmTeyance. 

But  tiuB  is  an  action  at  law,  and  it  is  supposed  that  it  pre- 
sents tbe  question,  whether  an  action  at  law  eoold  be  main* 
tained  on  tbe  bond.  This  is  not  tbe  view  of  the  court.  The 
action  IS  not  on  the  bond,  nor  is  it  necessary  to  dedde  tiie 
questloBS  raised,  as  to  the  yalidity  of  this  bond  at  common 
law.  If  the  decree  of  the  circuit  oomt  shafl  be  sustained,  tiie 
questions  in  regard  to  the  bond  are  not  open  for  discussion. 
Ihe  bond  has  become  mei^ged  in  tiie  decree.  If  the  drcuit 
court  had  jurisdiction  <^  the  case,,  we  can  not  sup^prise  the 
proceeding  as  would  be  jMper  on  a  writ  of  error  or  bill  of 
rerview. 

It  is  objected  to  the  record  of  tbe  drcuit  court  thai  it  bad 
jurisdiction  of  neither  the  parties,  nor  the  sul^ect  matter  of 
the  proceeding. 

The  cirpuit  courts  of  Indiana  hare  general  jurisdiction,  as 
well  in  chancexy  as  at  common  law.  But  it  is  contended  tiiat 
this  wse  a  special  proceedbog  not  in  accordance  with  &e 
Comm<m  law,  and  that  tbe  provisions  of  the  statute  must  have 
been  strictiy  complied  with. 

And  it  is  aigned  that  the  bond  being^  Toid,  afforded  no 
giDundofaetionforacourtoflaworcbwoeiy.  The  remarks 
already  made  will  answer  this  objection.  Iftber^beenou^ 
on  tbe  &ee  of  the  bood^  as  already  suggested,  to  enable  a 
court  of  chancery  to  decree  a  specie  execution  of  the  con* 
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tract;  the  name  in  which  the  suit  was  Inronght  might  be  a 
matter  of  error,  bat  it  would  not  render  the  proceeding  void. 

The  suit  in  the  circuit  court  was  bron^t  against  the  heirs 
of  Sargeant,  and  it  is  objected  that  thifi  is  too  vagne  and 
indefinite,  and  not  within  the  law.  It  seems  Sargeant,  tlie 
ancestor,  died  without  a  will,  and  it  may  be,  thon^  it  does 
not  so  appear  in  the  proceeding,  that  the  giyen  names  of  tiie 
heirs  were  onlmown  to  the  parly  suing.  Where  snch  is  the 
&ct  and  is  made  known  to  the  voxat  by  the  affidavit  of  the 
complainant,  the  comrt  aro  authorized  to  make  such  order  in 
regaid  to  notice  as  it  may  deem  proper. 

In  regard  to  notice  to  the  parties,  in  dieir  record,  fhe  circuit 
court  say,  "  and  it  appearing  to  the  satisfiiction  of  the  court, 
that  proper  find  legal  notices  have  been  given,''  etc.,  and  this 
presents  the  question,  whether  such  an  entiy  upon  the  record 
can  be  ccAtroverted.  In  Diwn  v.  Boyer^  7  Bladt.  647,  a 
ejaxi  was  brought  by  notice  and  motion,  under  the  act  of  1888, 
against  a  sheriff  for  not  retmning  an  execution.  There  was 
judgment  fay  de&ult,  damages  were  assessed  by  a  jury  and 
final  judgment  was  entered  for  the  plaintiff.  In  the  judg- 
ment, the  court  stated,  that  it  appeared  to  their  sdtis&etion 
that  notice  of  the  motion  had  been  served  ten  days,  etc.,  it 
was  held  that  there  was  no  error  in  the  proceedings.  The 
court  Bay,  "  the  decisions  of  Ais  court  heretofore  made,  are 
to  the  effect,  that,  in  a  judgment  by  de&ult,  it  must  appear 
by  the  record  that  the  defendant  had  notice  of  the  suit,  other- 
wise tiie  judgment  against  him  will  be  erroneous.  4  BlacJr* 
166 ;  6  lb.  889.  But  we  do  not  think  it  material,  whe&er 
the  &ct  appear  frcmi  the  retmm  to  the  writ,  or  notice  set  in 
hoc  verba  in  the  record,  or  whether  it  appear  from  the  sub- 
stance of  it  set  out  in  the  judgment  of  the  <H>art." 

Where  a  court  has  stated  in  its  judgment,  as  in  this  case^ 
that  a  legal  notice  has  been  served  on  the  ddendant,  tiiafe 
fBLCt  can  no  more  be  controverted  than  any  and  every  other 
part  of  the  record.    Where  no  ^spearance  is  stated  in  tbo 
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record,  or  an  appearance  by  an  attorney,  Ae  defendant  may 
not  be  precluded  jEh>m  showing  iiiat  he  had  no  notice. 

In  the  case  of v. ,  where  finlt  was  brought 

against  two  persons  in  Louisiana,  one  of  whom  resided  in 
Missouri,  and  consequently  no  process  was  served  upon  Mm, 
but  an  attorney  who  appeared  for  the  other  party  filed  a  gen« 
eral  answer  for  both  the  defendants.  And  a  decree  being 
entered  against  both  defendant,  on  which  a  valuable  planta- 
tion was  sold  which  belonged  to  the  defendant  in  Missouri, 
on  whom  process  was  not  served.  The  judgment  was  brought 
before  the  Supreme  Court  for  revision,  and  the  court  held, 
on  the  affidavit  of  the  counsel,  that  he  was  not  authorized  to 
appear  for  the  absent  defendants,  and,  by  mistake,  included 
him  in  the  defense  made,  that,  as  to  him,  the  judgment  was 
a  nullity.  And  in  that  opinion,  the  court  say,  if  the  appear- 
ance of  the  absent  defendant  had  been  stated  on  the  record, 
by  the  express  sanction  Of  the  court,  the  fact  could  not  be 
controverted.  In  one  of  the  New  York  decisions  it  is  sug- 
gested, that  the  &ct  of  the  appearance  being  on  the  record 
does  not  preclude  a  court,  when  the  record  comes  collaterally 
before,  it,  from  inquiring  into  the  fact.  As  before  remarked, 
if  the  court,  under  such  circumstances,  riiay  controvert  the 
&ct  of  appearance,  there  is  no  other  ftct  on  the  record  which 
it  may  not  controvert.  If  any  effect  is  to  be  given  to  the  act 
of  Congress,  a  record  must  be  held  conclusive  betweeti  the 
parties,  as  to  all  matters  decided  by  the  court,  when  received 
as  evidence. 

The  writ  of  notice  is  not  a  part  of  the  r^ecord,  unless  made 
so  by  statute.  In  this  case  the  notice  was  the  act  of  the  party, 
and  not  Ae  act  of  the  court.  It  had  only  to  look  at  the  notice 
and  judge  of  its  sufficiency.  This  the  court  did,  and  held 
the  notice  sufficient.  Can  the  judgment  of  the  court  be 
shown  to  be  erroneous,  by  an  exliibition  of  the  notice  ?  If 
the  notice  had  been  copied  into  the  record,  however  defective 
it  might  have  been,  yet,  in  the  judgment  of  the  court  it  was 
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good,  the  proceeding  iheiefore  could  only  be  reversible  by  an 
appellate  tdbiinal,  it  would  not  have  becoi  void. 

The  pfooeedinge  in  this  case  were  special  and  snmmaiy, 
but  in  regaid  to  jurisdiction,  the  question  rests  upon  gen- 
eial  principles.  It  would  seem,  that  in  maldng  the  cider  &r 
the  deed,  tiie  court  exercised  dbanceiy  powers^  rather  than 
the  fimctions  oi  %  common  law  court.  The  deed  has  be» 
executed  under  the  order  of  the  court,  and  the  heirs  have 
realized  all  the  advantages  contemplated  by  their  ancestor 
when  he  made  the  donation,  now,  by  reason  x>f  the  all^^ 
defects  in  the  proceeding,  seek  to  recover  the  jHropeiiy,  which, 
with  the  improvements  on  it,  is  of  immenfle  vahie.  It  indudee 
a  considerable  proportion  of  the  dty  of  La&y ette,  a  popukus 
and  growing  town.  There  has  been  acquiescence  of  move 
than  twenty  years,  and  now,  under  the  circumstanees,  it  is 
too  late  to  urge  merely  tedmical  oligections. , 

But  independently  of  any  of  the  grounds  above  stftted, 
there  would  be  no  question,  it  would  seen,  that  the  act 
of  Sergeant  and  others  is  good  as  a  dedication  to  public  use. 
This  is  a  higher  and  a  broader  ground  than  has  been  assumed 
in  die  argument.  Under  the  coomion  law,  such  a  dedication 
could  be  sustained^  The  Legislature  have  regulated  the  mode 
by  which  this  dedication  shall  be  made,  and  IT  it  should  appear 
that  some  of  the  forms  of  the  law  h^d  not  been  observed,  the 
act  would  not  be  void.  The  proceedings,  as  fiyr  as  they  have 
been  enacted  by  the  parties,  could  be  looked  at  aa  cTidenoe  of 
their  intention,  and  this,  b^ond  all  controversy,  would  estab- 
lish a  dedication  at  common  law.  This  doctrine  necessarily 
exists  in  all  the  States.  In  Louisiaua,  where  the  forms  of  the 
civil  law  prevail,  die  same  principle  exists.  It  is  applicable 
to  iunumerable  cases  of  highways,  streets^  alleys,  and  public 
grounds,  in  all  our  cities,  towns,  and  villages. 

This  doctrine  is  almost  as  old  as  the  common  law,  and  is 
sanctioned  by  a  policy  essential  to  the  welfare  of  a  dvilixed 
country.   The  principle,  that  where  a  special  mode  is  pointeii 
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out  b^  etatote,  in  which  a  thing  may  be  done,  it  can  be  dona 
in  no  othfior  £«m,  does  not  aj^Iy.  H&bI  eBtate  ean  onlj  be 
conyeyed  by  a  deed  dnly  witneeaed  and  aeknowleclgad;  and 
yet  the  conrtB  have  holden  that  a  right  may  be  dedicated  to 
the  pnbliCi  regarded  as  a  fee^  when  the  ipexaons  maMng  the 
dedication  had  only  an  equitable  interest.  The  Indiana  stat- 
ute does  not  change  the  charaeter  of  the  act  It  is  a  dedica- 
tion for  public  use,  to  be  appropriated  for  that  use,  as  the 
statute  provides. 

In  the  case  of  The  City  qf  CHnomnati  v.  Ths  Leasee  of 
WhiUy  6  Peters,  432,  the  defendant  set  up  a  title  by  legal 
conveyances  from  John  Symmes,  the  patentee,  to  himself, 
for  the  lot  of  ground  In  controversy. 

The  city  claimed  the  lot  as  part  of  a  dedication  for  a  com- 
mon, made  by  the  original  proprietors  of  the  town,  when  they 
bad  only  the  equitable  title.  The  patent  was  not  issued  to 
Symmes  until  many  years  after  the  dedication,  and  the  pro- 
prietors were  never  vested  with  the  legal  title.  The  court 
said,  '^Dedicatlcms  of  lands  &r  pnblie  purposes  have  fre- 
quently come  under  the  consideration  of  tins  court}  and  the 
objectiona  which  have  geneiftUy .  been-  raised  against  their 
validity,  have  been  tiie  want  of  a  grantee  to  take  the  title; 
ap[4ying  to  than  the  rule  wbieh  prevails  in  private  grants, 
that  th^pe  nnist  be  a  grantee  aa  well  as.a  grantor.  But  this 
is  not  the  light  in  which  this  c6urt  has  considered  such  dedi- 
eations  for  public  use.  The  law  appUea  to  them  ml^  adapted 
to  the  nature  and  drtiumstsnces  of  the  case,  and  to  carry  into 
execution  the  intention,  of  the  olgeet  of  the.grftntor,  and 
oeenre  the  pid>lic  the  benefit  held  out  and  espeded  to  be 
dfirived  from  and  enjoyed  by  the  dedication.'^ 

That  case  was  an  action  of  €|jectmeoi^  biou|^t  by  the  daim- 
imt  to  recover  possession  of  ground,  which,  aa  in  the  case 
before  us,  hiad  been  dedieated  to  the  public;*  and  the  defense 
by*  the  dty  was  set  upy  aa  in  this  case,  a  dedication*  This  is 
a  0sfflcient  answer  to  the  objection  that,  if  it  wove  a  dedica- 
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tioQ,  it  could  not  be  made  a  defi^ise  at  law,  but  in  equity. 
Upon  the  whde,  there  seems  to-be  no  Ic^  gionnd  on  which 
the  lessois  of  Ibe  plaintiff  can  reooyer.    And  the  jniy  were 
so  instracted)  if  thej  believe  the  &cts  proved. 
Yerdict,  not  gnilty. 


AtWOOD  BT  AL.  v.  LoCKHABT,  YaBBOBOUGH  &  SHOEICAKSa. 

A  purchase  of  goods  made  by  two  indindoals,  who  take  a  third  partner. 

An  action  againat  the  three  can  not  be  maintained  by  the  aeller  of  the  goods, 
who  had  no  knowlodge  of  the  contract. 

There  was  no  implied  promise  by  the  third  partner,  on  which  an  action  43an  be 
sustained. 

Mr.  JofU^M  for  the  plaintiffs. 
Mr.  Barbour  for  defendants. 

OPINION  OF  THE  COUET. 

This  soit  is  brought  to  reoover  the  amount  for  the  sale  of 
certain  goods,  wares,  and  merchandize.  Leave  was  given  to 
amend  the  declaration,  under  which  three  oounts  were  added, 
alleging  that  the  goods,  etc.,  amounting  to  fifteen  hundred 
dollars,  were  sold  to  Yarborough  &  Lockharfe,  who  afterward 
sold  them  to  Yarborough,  Lockhart  &  Shoemaker,  ete. 

To  these  counts  there  was  a  general  demurrer. 

This  is  not  a  case  of  guaranty.  The  sale  was  made  ori^*- 
nally  to  Yarborough  <fe  Lockhart*  Before  the  oommenoe- 
ment  of  the  action,  the  sale  was  made  of  the  same  goods,  to 
themselves  and  Shoemaker;  and  the  assumpsit  of  the  ooia- 
pany  is  then  alleged  to  the  plaintiff.  It  does  not  appear  that 
the  sale  was  made  by  plaintiffi  to  Shoemaker,  or  that  they 
bad  any  knowledge  of  the  fiust. 

It  was  not  competent  for  Yarborough  &  Lockhart,  wko 
made  the  original  purchase  of  the  goods  by  their  own  act^ 
thus  to  change  the  first  contract.   This  mi^t  have  been  done 
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with  tbe  agreement  of  the  plamtiffi ;  but  this  is  not  alleged 
in  the  dedftratioii. 

If  Al  Bell  goods  to  B,  who,  at  tbe  requeet  of  A,  agrees  to 
pay  G,  to  whom  A  is  indebted  the  amonnt,  0  may  maintain 
an  action  in  his  own  name — the  agreement  having  been 
made  at  the  time  of  the  purchase.  But  tliiB  is  not  the  case 
before  ns.  The  plaintiffii  may  recover  againt  Lockhart  & 
Yarborongh  on  the  general  connts.  Demnrrer  sustained. 
6  Black.  84T.  The  indebtment  of  A  to  B  is  not,  of  itself, 
any  consideration  for  a  subsequent  promise  by  the  former  to 
0,  to  pay  O  the  amount  of  the  debt. 


MoVaughtbb  v.  Cassily. 

A  petition  to  remove  a  case  from  a  State  court  to  the  circuit  or  district  court  of 
tiie  United  States,  which  was  granted,  creates  no  uncertainty,  as  the  ^moval  can 
only  be  to  the  circuit  court 

Mr.  Sullivan  for  plaintiff. 
Mr.  MdrsAdl  for  defendant. 


OPINION  OF  THE  OOUET. 

This  case  is  brought  fiom  the  State  court,  under  the  act  of 
Oongress,  by  the  defendant. 

A  motion  is  now  made  to  ^miss  the  case,  on  the  ground 
that  the  order  for  the  removal  was  in  the  alternative,  either 
to  the  district  or  ciicuit  court.  The  petition  to  remove  the 
cause  to  the  next  circuit  or  district  court  of  the  United  States 
in  Indiana,  which  was  granted  by  the  State  court. 

The  district  court  has  no  jturisdiction  in  such  a  case,  conse- 
qnently  it  is  void ;  the  order  for  the  removal  was  irr^ular. 
There  is  some  irregulariiy  in  the  application,  and  in  the  order 
of  the  State  court,  but  as  there  can  be  no  uncertainty  or  sur- 
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eovered  by  the  general  ayerment.  Such  an  avennait,  we 
think,  is  sufficient.  'By  a  reference  to  the  law,  which  tiie 
ayerment  alleges  the  patentees  in  the  renewal  oamplied  witii, 
the  defendant  is  follj  informed  of  its  requisites,  and  what 
was  done  by  the  patentees. 

There  is  also  an  objection  as  to  the  assignments,  whic^  by 
agreement  are  submitted  to  the  court.  Zebulon  Parker  and 
Bobert  McElroy,  as  administrator  of  Austin  Parker  obtained 
a  patent  for  an  improvement,  on  the  original  patent,  dated 
27th  June,  1840.  On  the  3d  July,  1841,  McEboy,  as  admin- 
istrator, assigned  to  Zebulon  Parker  all  Austin  Parker's 
interest — '^the  same  to  be  held  and  enjoyed  by  the  Bfdd  Z. 
Parker,  for  his  own  use  and  behoof,  and  for  the  use  and 
behoof  of  his  legal  representatives,  the  terms  for  which  the 
letters  patent  are  or  may  be  granted  for  said  improvementB, 
as  folly  and  entiroly,  as  the  same  would  have  been  held  and 
enjoyed  by  said  heirs,  had  the  assignment  and  sale  not  been 
made."  .  . 

On  the  22d  of  Februaiy,  1839,  Zebulon  Parker  assigned  to 
George  Parker,  and  to  his  heirs,  the  full  and  exclusive  right 
and  privilege  of  making  and  using^  etc.,  Z.  &  A.  Parker's 
patent,  etc.,  for  the  term  of  fourteei;!  years,  from  the  19th 
Qctoberj  1829. 

And  on  the  19th  of  October,  1840,  Z.  Parker  assigned  to 
Qeorge  Parker  ^^  all  hij9  right,  title,  etc.,  to  the  patent  and 
improvement,  etc.,  the  same  to  be  held  and  enjoyed  hj  said 
George  Parker,  for  his  own  use,  etc.,  the  full  end  of  the  term 
or  terms  for  which  letters  patent  are  or  may  be  granted  for 
said  improvements,  as  fhlly  and  entirely  as  the  same  would 
have  been  enjoyed  by  me  had  this  assignment  not  been 
made." 

In  his  objection  to  these  assignments,  the  counsel  refeis  to 
the  case  in  4  Howard,  687,  and  says,  that  he  understands 
that  the  dissenting  judges  in  that  case  objected  to  the  deci- 
sion of  a  majority , and  denied  that  any  right  to  ,the  extensioD 
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of  the  monopoly  was  intended  to  pass  by  the  legislature,  or 
could  pass  to  the  assignee. 

The  diHsenting  judges  in  that  case  held,  that  as  the  r^ewal 
of  the  patent,  by  the  law,  was  exckisively  for  the  benefit  of 
the  patentee,  and  could  only  be  done,  where  it  was  made 
apparent  that  he  had  not  been  compensated  for  his  ingenuity, 
expense  and  labor,  a  general  assignment  of  a  part  of  the  right 
could  not  glye  the  assignee  any  interest  in  the  renewal. 
That  such  an  interest  might  be  assigned,  if  the  terms  of  the 
aasignment  dearly  embraced  the  renewed  patent.  And,  as 
conclusively  showing  the  correctness  of  this  position,  it  is 
proper  to  say,  according  to  the  decision  of  a  majority  of  the 
court,  if  the  whole  of  the  patent  had  been  assigned,  there 
could  be  no  renewal,  for  the  benefit  of  the  patentee.  The 
minority  considered  that  a  general  assignment  of  an  in- 
terest in  the  patent  was  limited  to  the  term  named  in  the 
patent,  unless  the  assignment  clearly  showed  that  a  greater 
interest  was  intended  to  be  given. 

It  is  true,  as  suggested  by  the  counsel,  that  the  assignment 
of  Zebulon  to  George  Parker,  made  on  the  22d  of  February, 
1839,  was  for  fourteen  years  from  the  date  of  the  patent. 
But  Hie  assignment  made  on  the  19th  of  October,  1840,  an 
asssignment  for  the  patent  and.  improvement,  etc.,  to  be  held, 
etc.,  ^^  to  the  full  end  of  the  term  or  terms  for  which  letters 
patent  are  or  may  be  granted  for  said  improvements,  as  fully 
and  entirely  as  the  same  would  have  been  enjoyed  by  me  had 
thifi  assignment  not  been  made."  Here  a  reference  is  not 
only  made  to  the  patent  which  then  existed,  and  ^^to  any  one 
that  may  be  granted,"  clearly  embracing  any  subsequent 
renewal  of  the  patent,  whether  it  should  be  under  the  statute 
or  by  act  of  Congress. 

We  think  the  assignments,  for  the  purposes  of  this  suit, 
sufficient. 
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BaSBBB  V.  WOXABD  &  FsBlf OH'. 

Tbe  parties,  plaintiff  and  defendants,  entered  into  partnerahip  and  aflei^aidB 
plaiiltiff  sdUngoifct  to  tbe  defettdaftta  mB  inteieit  te  ttio  frfitiro  dioniifinijiHaBfilf  ulit.  fht 

mrtracing  penooal  and  veal  eatete.  The  defendantaagreeittc  lo  pay  Baiiiee  $6^ro  % 
In  payment  tlie  defendant  fVench  agreed  to  give  ius  note  for  $9000  wlih  imereat, 

payable  thiM  yean  after  data;  and  tfae  other  defendant  agreed  to  eohvey  to  piaii- 

tiff  aoo  aciea  of  iu^  and  oter  tracts  on  or  before  iha  let  Ifiiy,  MR.    UponHw 

esBcntion  ot  aneh  deeds  and  the  note  for  $9000,  at  the  above  date  of  May,  184S. 

Barbee  was  to  execute  a  conveyance  to  the  defendants  of  his  interest  in  the  part- 

Borahip,  etc. 
The  pl^tiff  aveis  he  has  always  been  rdod^.   To  the  dedatatien  then  iM  a 

demnrrer— whidi  was  anstaioed. 

JSmitTi  for  plaintiff. 

SraSey  and  Samihond  fbr  defendahis. 

OFimOH  OV  TBS  OOXn^Ty  W  ^UDGB  UliKTUlQTOS 

Thb  agreement  set  out  in  the  declaration,  (the  original 
being  lost)  shows  that  the  plaintiff  and  defendants  werb 
partners  at  Oswego,  Indiana.    The  agreement  is  dated  19fih 
Marcl^  1843,  and  is  in  substance  as  follows:     1.  Barbee 
being  a  resident  of  Troj,  Ohio,  and  the  defendants  of  Oswe- 
go, Indiana,  agree  to  dissolve  their  partnership,  the  dissolu- 
tion to  take  effect  firom  that  day,  March  1842.    2.  Barbee, 
the  plaintiff  is  admitted  to  be  the  .owner  of  one  entire  half 
of  the  lands,  mills,  goodis,  and  assets  of  the  firm.    3.  He 
agrees  to  sell  his  undivided  half  to  the  defendants,  consisting 
of  lands,  mills,  wagons,  horses,  goods,  etc.    In  considera- 
tion of  such  sale,  the  defendants  agree  to  pay  the  debts  of 
tiie  firm  in  New  York  and  elsewhere,  some  of  which  debts 
are  due  to  Barbefe  individually,  on  notes  then  in  his  poBste- 
sion— and  ako  to  pay  Barbee,  the  plaintiff,  $6,872  72,  it 
being  the  sum  agreed  on  as  the  value  of  Batbee's  interest  in 
die  &rm  and  in  the  property  by  him'sold  to  tliem. 

In  payment  of  this  sum  of  $6,872  72,  the  defendant, 
French,  agreed  to  give  to  plaintiff  his  note  for  $3000,  ^tih 
interest,  payable  three  years  after  date — and  Willard  was  to 
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ttmve^  to  Barbee  oig^t  hundred  aores  of  land  in  Wella 
ootiBly,  efitimaled  at  fSOOO;  forty  acrea  in  Delaware  oonnty, 
eatimated  at  $200;  eighty  acrea  in  Shelby  county,  Ohio, 
at  $600;  and  a  house  and  lot  in  Cincinnati,  at  $1600,  and 
ako  four  hnndred  acres  of  land  more,  in  Wella  connty, 
which  by  the  terms  of  the  contract  were  to  be  deeded  to 
Barbee  by  WiUard,  on  or  before  the  Ist  of  May  then  next, 
namely,  May,  1842.  Upon  the  execution  of  such  deed  by 
WOlard,  and  the  ezecntion  of  the  note  for  $8000,  by  French, 
which,  it  is  manifest  from  the  general  t^ior  of  the  agree- 
mmt,  were  to  be  done  at  the  same  time,  May,  1842,  Barbee 
the  plaintiff,  was  to  execute  a  deed  of  conveyance  to  WiUard 
and  Frwich,  of  his  interest  in  the  lands,  etc.,  of  the  firm, 
upon  the  execution  of  which,  Willard  and  French  were  to 
execute  a  mortgage  of  Ihe  whole  premises,  (with  the  excep- 
tion of  the  Pearson  tract,  so  called,)  to  Barbee,  to  secure  the 
performance  of  their  part  of  the  agreement^— Barbee  giving 
to  Willard  and  French  two  and  three  years  for  the  payment 
of  the  debts,  (by  notes,)  due  to  said  Barbee,  by  the  firm. 
Hie  debts  of  the  firm  due  to  oUiers  to  be  secured  before  the 
expiration  of  two  years,  so  that  Barbee  was  not  to  be  bound 
fer  them  as  a  member  of  the  firm. 

The  agreement  then  states  ^^  possession  is  this  day  given 
by  said  Barbee  of  all  the  within  described  land  and  property, 
t6  sttid  Willard  and  French,  and  said  Willard  and  French  do 
hereby  give  to  said  Barbee  possession  of  said  lands  and  lots 
to  be  deeded  to  said  Barbee,  and  should  said  Willard  decide  to 
take  back  the  twelve  hnndred  acres  of  land  in  Wells  county, 
at  the  end  of  three  years  from  that  date,  he  has  the  option 
ao  to  do  by  paying  said  Barbee  $2  50  per  acre,  and  interest 
tiiereon,  from  this  date,"  also  the  same  option  in  regard  to 
the  lands  in  Delaware  and  Shelby  counties,  Ohio,  and  the 
hooae  and  lot  in  Cincinnati  upon  the  same  terms.  This  is 
the  anbstance  of  the  agreement  set  out. 

The  plaintiff  then  avers  that  he  has,  1.  Faithfolly  kept 
34* 
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his  ooYenantB.  3.  That  he  has  always  been  ready  and 
willing  to  execute  deeds,  etc.,  for  the  lands  by  him  sold. 
8.  That, on  the  12th  of  October,  1846,  at  Oswego,  Indiana, 
and  at  the  residence  of  Willard  and  French,  he  did  duly 
tender  and  offer  to  deliver  a  good  and  snf&ciMit  warranty 
deed,  with  relinqaishment  of  claim  to  the  land  described  on 
the  agreement,  and  by  him  sold,  according  to  the  tme  intent 
and  meaning  of  his  covenants,  and  demanded  performance, 
etc.,  on  their  part — ^that  they  refnsed,  etc. 

He  then  assigns  the  following  breaches : 

Ist.  That  the  defendants  have  never  yet  paid  the  said  snm 
of  $6,872  72,  or  any  part  of  it. 

2d.  That  they  hare  not  settled  np  the  liabilities  of  the 
firm,  and  especially  the  several  notes  dae  fh>m  the  firm  to  the 
plaintiff  individually,  copies  of  which  notes  are  set  forth. 

8d.  That  defendants  are  indebted  to  him  tiie  sum  of  $1000, 
for  which  he  held  the  notes  of  said  firm,  etc. 

To  this  declaration  the  defendants  hare  filed  a  general 
demurrer,  and  in  support  of  the  demurrer  it  is  said  that  the 
covenants  are  dependent — ^that  their  deeds,  notes,  and  mort- 
gages are  mutually  to  be  executed  on  or  before  the  1st  of 
May  then  next — ^that  as  neither  did  perform  or  offer  to  per- 
form, their  part  of  the  agreement,  on  or  before  that  day, 
neither  party  can  sue  upon  the  covenants  in  the  agreement, 
in  short,  that  after  the  expiration  of  the  day,  either  paitj 
may,  if  he  choose,  regiftrd  the  agreement  as  at  an  end. 

I  am  inclined  to  think,  upon  a  fall  examination  of  the 
terms  of  the  agreement,  that  it  was  the  intention  of  the 
parties  that  the  deed,  mortgages  and  $8,000  note  should  be 
executed  and  exchanged  at  the  same  time,  that  is,  on  or  before 
the  first  day  of  May,  1842.  This  being  the  case,  it  is  very 
clear  upon  authority,  that  neither  party  could  sue  for  a  viola- 
tion of  the  agreement,  without  fint  having  offered  to  perfoim 
his  part  of  it,  or  show  some  excuse  for  not  doing  so,  and  that 
offer  to  perform  must  be  made  within  a  reasonable  time.    It 
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is  said  in  BiMurd  t.  WalheT^  8  Johns.  Cases,  60,  that  the 
lapse  of  four  years  after  the  time  of  performance,  rescinds 
the  contract. 

But,  it  is  said  in  answer  to  this  objection  that,  by  the  terms 
of  the  agreement,  possession  was  given  of  the  mills,  personal 
property,  etc.,  to  the  defendants,  that  this  was  a  pa/ri  of  the 
consideration  of  the  agreement,  and  as  he  has  received  a 
pofrtiail  benefit,  it  would  be  unjust  that  he  should  enjoy  that 
part  and  not  be  compelled  to  pay  any  tiling  for  it;  and  this  is 
the  true  doctrine  undoubtedly,  see  1  Ohitt.  Plead,  384.  But 
aooording  to  the  same  authority,  ^'  it  seems  necessary  to  aver 
in  the  declaration,  performance  of  at  least  a  part  of  that 
which  the  plaintiff  covenanted  to  do,  or  to  show,  that  other- 
wise the  drfendantB  have  received  a  partial  benefit.'^ 

There  is  no  such  averment  in  the  declaration.  It  is  true, 
there  is  a  general  averment  that  the  plaintiff  has  kept  and 
performed  all  his  covenants,  stipulations,  etc.,  but  this  is  not 
sufficient.    Demurrer  maintained. 


MO  INDIANA. 


Judy,  AdmiiilMnitor  «.  GOTtid  At  al. 


JUDT,  AdMINIBT&ATOS  V.  GvUBD  XT  AL. 

Th«  purchase  of  promiMory  notea  aigned  by  an  iadlTulaal  or  laauad  by  a 
bank,  if  made  Um  fidt,  n  not  vaariom. 

If  Um  pnrohaM*  bowaTor,  waa  a  darkOf  to  eharfo  a  bigbar  mta  of  iaianil 
tbaa  tba  law  anthoriiaa,  It  la  naariooa. 

Dapraclated  bank  notoa  may  be  told  In  tba  market  at  a  greater  or  leaa  price, 
aa  may  be  agreed  open  between  tbe  partiea.  Like  any  commodity,  they  can 
be  bottgbt  and  aold  witbont  nanry. 

Bnt  any  dorloe  or  eover  which  may  bo  raaorted  to,  to  orada  tba  alatoia  of 
nanry,  la  eorrnpt  and  nanriona. 

Mr.  SuUivan  for  plaintiff. 
Mr.  Raymond  for  defendants. 

oranoif  or  tbx  oouxt. 

This  is  an  action  of  debt  on  a  sealed  bill,  for  the  payment 
of  seven  hnndred  dollars. 

The  defendants  pleaded  that  David  Gerard,  bei^g  mni^ 
embarrassed,  ooiraptly  agreed,  against  the  statute,  with  Heniy 
Hays,  that  he  should  advance  to  him  the  sum  of  one  thousand 
dollars,  in  notes  of  the  bank  of  Illinois,  which  were  then  and 
there  greatly  reduced  and  under  par,  being  worth  only  thirty- 
seven  and  a  half  cents  in  the  dollar^  and  that  the  said  Gerard 
should  execute  a  note  to  him,  with  the  said  Jacob  Hays  secu- 
rity, for  the  payment  of  one  thousand  dollars,  on  or  before 
the  1st  of  March,  1845,  with  a  proviso  that  the  sum  might 
be  discharged  by  the  payment  of  five  hundred  dollars,  before 
the  1st  of  October,  1843.  In  pursuance  of  which  corrupt 
agreement,  on  the  12th  of  September,  1842,  they  executed  a 
note  to  the  effect,  that  before  the  1st  of  October,  1845,  ihey 
promised  to  pay  to  Henry  Hays,  (x  order,  one  thousand  dol- 
lars, which  may  be  diachaiged  with  five  hundred  dollara 
before  the  1st  of  October,  1848.  That  the  sum  of  five  hun- 
dred dollars  not  having  been  paid,  it  was  afterwards  corruptly 
agreed,  etc.,  that  the  said  David  should  execute  to  him  with 
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tiie  said  Jaoab  H«j8  and  John  Gerwd  m  iniretiaB,  the  sevett 
hundred  dollars  payaUe  Ist  of  October,  1845.  That  he  should 
give  up  and  snrrender  the  said  note  of  one  thousand  dollars. 
That  ^e  said  note  or  bill  was  nsorious,  etc.    Issue,  etc. 

The  jury  being  sworn,  the  jdaintiff  oflhred  in  evidenoe 
letten  of  administration,  which  were  objected  to  far  want  of 
proper  authentication. 

Provision  is  made  in  the  469d  see.  of  the  Revised  Statntes 
of  Indiana,  of  1843,  that  ^^  a  non-resident  exeontor  or  admin- 
istratiMr,  dnly  appointed  in  any  otii^  State  or  conntrj,  may 
sue  in  Indiana,  and  a  copy  of  his  letters  duly  authenticated, 
in  like  manner  as  provided  in  the  47th  sec.  of  this  chapter, 
b^ng  prodnced  and  filed  in  the  court,"  etc.  Indiana  has  a 
right  to  prescribe  the  mode  letters  testamentary  or  of  admin- 
istration in  any  other  State  shall  be  authenticated.  The 
letters  oflbred  were  within  the  requisition  of  the  act,  and  they 
are  theref<Mre  admitted. 

The  tiiousand  dollar  note  was  offered  in  evidence  by  the 
d^endant,  under  the  plea  of  usury.  This  was  objected  to 
unless  the  signatures  were  proved.  The  note  having  been 
set  out  in  the  plea,  the  court  will  admit  the  note  without 
proof  of  ttie  signatures,  there  being  no  denial  of  them  bf 
oath  or  affirmation.    Bevised  Stat.  711,  sec.  ei6-17-18« 

To  eemstitnte  naory,  gentlemen  of  the  jury,  th«re  must  be 
s  loan  of  money  anda  corrupt  agreement  to  evade  the  static 
by  securing  more  than  the  legal  rate  of  interest.  Under 
whatever  pretense  or  device  this  may  bo  done,  whatever 
shape  the  contract  may  assume^  if  the  object  was  to  evade  the 
statute  it^was  usury,  and  the  jury  must  determine  from  the 
&cts  and  circumstances  as  to  the  intent  of  the  parties. , 

The  agreement  to  purchase  from  the  plaintiff  one  thousand 
doUan,  in  notes  of  the  Bank  of  Illinois,  for  which  a  note  for 
one  thousand  dollars  was  given  to  be  dischaiged  on  the  pay- 
ment of  five  hundred  doUars,  was  not  a  usurious  transaction, 
if  there  was  a  honafids  purchase  of  the  Illinois  notes,  and  in 
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Thf  pnrehaw  of  promMory  notai  nguitd  by  an  indlTidnal  or  I 
Wnk,  if  fliado  Um  fide,  ia  Bot  ntarioM. 

If  llio  paiebMOt  bovoTtr,  wm  a  dorloa^  to  «barfo  a  kifhor  nia 
tbaa  tbo  Uw  aothoriaea,  it  ia  oaurioaa. 

Depreciated  bank  notea  may  be  aold  in  tbe  market  at  a  greater  or 
at  may  be  agreed  open  between  tbe  partiea.    Like  any  commodity 
bo  boalrlrt  and  aold  without  nonry. 

Bat  any  dorieo  or  cover  whidi  may  bo  raaoftod  la,  to  orado  tin 
vaary,  ia  oorrnpt  and  nanriona. 

Mr.  Shdlivan  for  plaintiff.  ^^^^jH^ 

Mr.  Raymond  for  defendants.  ^^^^i^lltW^ 

OFIHIOir  OF  THE  OOUST. 

This  is  an  action  of  debt  on  a  sealed  bill,  for  th  ^^ 
of  seven  hundred  dollars. 

The  defendants  pleaded  that  David  Gerard,  b  #• 
embarrassed,  oormptly  agreed,  against  the  statate,  ^  i^' 
Hays,  that  he  should  advance  to  him  the  sum  of  oi 
dollars,  in  notes  of  the  bank  of  Illinois,  which  wei 
there  greatly  reduced  and  under  par,  being  worth  c 
seven  and  a  half  cents  in  the  dollar,  and  that  the  8£. 
shotdd  execute  a  note  to  him,  with  the  said  Jacob  L^ 
rity,  for  the  payment  of  one  thousand  dollars,  on 
the  1st  of  March,  1846,  with  a  proviso  that  the  su 
be  dischaiged  by  the  payment  of  five  hundred  dollar, 
the  1st  of  October,  1843.     In  pursuance  of  which 
agreement,  on  the  12th  of  September,  1843,  they  exei 
note  to  the  effect,  that  brfore  the  1st  of  October,  184*'' 
promised  to  pay  to  Henry  Hays,  or  order,  one  thousanx 
lars,  which  may  be  discharged  with  five  hundred  d  ^ 
before  the  1st  of  October,  1843.    That  the  sum  of  five 
dred  dollars  not  having  been  paid,  it  was  afterwards  com.' 
agreed,  etc.,  that  the  said  David  should  execute  to  him  V*^^^ 


a. 


^v* 


'"•••w . 


MAY  BBI,  im. 


*fc 


».Qmtimd. 


aL 


It  aii{/Mk%i  nj  Ml  (lend  a  Hnte,  ihi  M 
kdnldeBnptyiUiUrfOetDbrjlgak  lltfkiMi 

(jnnral  mteydff  tkf  Nid  Mliof  OM  tbmd  ifai 
nitki«diiile«liaimMiauioi,e(ft  Ini^«t 
nij^l)tii;iimn,Aeiiiitff  «ii 

{npriintieriin. 
rfWimrfl8«,tl«t«tiKaiwia«| 

■atof  «w  bAdariSr*  **^*'*««*^ '»**^' 


XT  IL. 

Ills  Giraiit  Conit  of  tbo 
idantt  in  dtiMat  of  tho 
to. 


Its. 


oonit  under  the  act 

>  dismiss  it,  on  the 

tizens  of  the  State. 

tts ;  and  it  ai^>ear- 

IS  of  the  State,  aro 

3  prayed,  and  whose 

ngs,  as  they  are  not 

isdiction  should  be 

3  removed  from  the 

f  the  parties,  plain- 

^e  where  the  suit  ig 

The  motion  to 


<  4ftlS6s«A%  Tio\«a,  •^^ 


860  INDIANA. 


Jndy*  Adminislrmtor  «.  Q«nid  et  al. 


JUDT,   AdMOHBTEATOS  V.  OflRABD  KT  AL. 

Tht  purchaie  of  promiMory  notM  lig ned  by  bh  indlTidsal  or  l«fied  by  • 
bank,  if  modo  hnm  Jidt,  is  not  nrarioM. 

If  tho  paiehoB*  boveror,  was  a  dorlco^  to  obargo  a  bigbor  nia  of  iatiral 
tban  tba  law  antboriaet,  it  is  nsnrioos. 

D^radated  bank  notoa  may  be  sold  in  tba  market  at  a  greater  or  leae  price, 
as  may  be  agreed  upon  between  tbe  partiea.  Like  any  commodity,  they  eaa 
be  boa](bt  and  eeld  wltbont  «aary. 

Bat  any  doTloe  or  cover  wbicb  may  be  reaorted  to,  to  erado  tbe  alitiiti  of 
nMry»  ts  oorrnpt  and  oaiirioaa. 

Mr.  SuUivan  for  plaintiff. 
Mr.  Raymond  for  defendants. 


oranov  OF  the  couxt. 

This  is  an  action  of  debt  on  a  sealed  bill,  for  the  payment 
of  seven  hnndred  dollars. 

The  defendants  pleaded  that  David  Oerard,  bei^g  mndi 
embarrassed,  conraptly  agreed,  against  the  statute,  with  Heniy 
Hajs,  that  he  should  advance  to  him  the  sum  of  one  thousand 
dollars,  in  notes  of  the  bank  of  Illinois,  which  were  then  and 
there  greatly  reduced  and  under  par,  being  worth  only  thirty- 
seven  and  a  half  cents  in  the  dollar,  and  that  the  said  Gerard 
should  execute  a  note  to  him,  with  the  said  Jacob  Hays  secu- 
rity, for  the  payment  of  one  thousand  dollars,  on  or  before 
the  1st  of  March,  1846,  with  a  proviso  that  the  sum  mig^t 
be  discharged  by  the  payment  of  five  hundred  dollars,  before 
the  1st  of  October,  1843.  In  pursuance  of  whidi  corrupt 
agreement,  on  the  12th  of  September,  1842,  they  executed  a 
note  to  the  effect,  that  before  the  Ist  of  October,  1845,  they 
promised  to  pay  to  Heniy  Hays,  or  order,  one  thousand  dol- 
lars, which  may  be  dischaiged  with  five  hundred  dollars 
before  the  1st  of  October,  1848.  That  the  sum  of  five  hun- 
dred dollars  not  having  been  paid,  it  was  afterwards  corruptly 
agreed,  etc.,  that  the  said  David  should  execute  to  him  with 


MAY  TBBM,  1848. 


Jniy,  AdainiBtrater  «.  Gtraid  at  al. 


die  Bftid  Jaoob  H^ya  and  John  Geraxd  at  inreties,  the  seven 
bundled  doUara  payable  let  of  October,  1845.  That  he  should 
give  up  and  sarrender  the  said  note  of  one  thonsaad  dollars. 
That  the  said  note  or  bill  was  aaorious,  etc*    Issae,  etc. 

The  joty  being  sworn,  the  plaintiff  oflbred  in  eWdenee 
letters  of  administration,  which  were  objected  to  lot  want  of 
proper  authentication. 

Fjfovision  is  made  in  the  468d  see.  of  the  Revised  Statotes 
of  Indiana,  of  1843,  that  ^^  a  non-resident  execntor  or  admin- 
istrator,  duly  appointed  in  any  otiier  State  or  country,  may 
sue  in  Indiana,  and  a  copy  of  his  letters  duly  antheotieated, 
in  like  manner  as  provided  in  the  47th  sec.  of  this  chapter, 
beng  prodveed  and  filed  in  the  court,"  etc.  Indiana  has  a 
right  to  prescribe  the  mode  letters  testamentary  or  of  admin- 
istration in  any  other  State  shall  be  auth^ticated.  The 
lett^v  ofl^ed  were  within  the  requisition  of  the  act,  and  they 
are  therefore  admitted. 

The  tiiousaad  dollar  note  was  offered  in  evidence  by  the 
ddbndant,  under  Uie  plea  of  usury.  This  was  objected  to 
unless  the  signatmres  were  proved.  The  note  having  been 
set  out  in  tiie  plea,  the  court  will  admit  the  note  withotrt 
proof  of  Ae  signatures,  tibiere  being  no  denial  of  them  bf 
oath  or  affirmation.    Revised  Btat.  711,  sec.  £1«-17-18« 

To  ooastitate  inty,  gentlemen  of  the  jury,  th«^  must  be 
a  loaii<^ money  anda  eormpt  agreement  to  evade  the  static 
by  seenring  more  than  the  legal  rate  of  interest.  Under 
whatever  pretense  or  device  tiiii  may  be  done,  whatever 
shape  the  contract  may  assume^  if  the  object  was  to  evade  the 
statute  itwas  iismy,  and  the  jury  must  determine  from  the 
frctg  and  circumstances  as  to  the  intent  of  the  parties.  . 

The  agreement  to  purchase  from  the  plaintiff  one  thousand 
dollars,  in  notes  of  the  Bank  of  Illinois,  for  which  a  note  for 
one  thousand  dollars  was  given  to  be  discharged  on  the  pay- 
ment of  five  hundred  dollars,  was  not  a  usurions  transaction, 
if  there  was  a  honajids  purchase  of  the  Illinois  notes,  and  in 


800  INDLLBTA. 


Judy,  AAnudstntor  «.  G«nid  et  al. 


JUDT,  AdMINVTIUTOS  V.  OflRABD  KT  AL. 

Th«  pnrchsM  of  promiMoiy  notoi  ■ignod  bj  an  indlvidaal  or  iMood  by  a 
bank,  if  made  hmm  JidM,  is  not  QinrioM. 

If  tho  pniohaM,  bowoTor,  waa  a  daricoy  to  ebaiga  a  biglMr  mto  af  intanat 
than  tba  law  aatboriaea,  it  ia  nanrioaa. 

Depraclated  bank  notoa  may  be  aold  ia  tba  markat  at  a  f  reatar  or  laaa  prico, 
aa  may  ba  agraed  upon  betwaan  tba  partiaa.  Like  any  commodity,  they  ean 
1m  boof  ht  and  aold  witbont  naary. 

Bat  any  daTloa  or  coTor  wbiah  may  1m  raaartod  to»  to  arada  tba  atatnta  af 
nanry,  ia  oorrnpt  and  nanriona. 

Mr.  Sullivan  for  plaintiff. 
Mr.  Raymond  for  defendants. 

OFINKHf  OF  THE  COUBT. 

This  Ib  an  action  of  debt  on  a  sealed  bill,  for  the  payment 
of  seTen  hundred  dollars. 

The  defendants  pleaded  that  Dayid  Gerard,  being  mwdi 
embarrassedy  corraptly  agreed,  against  the  statute,  with  Henry 
Hays,  that  he  should  advance  to  him  the  sum  of  one  thousand 
dollars,  in  notes  of  the  bank  of  Illinois,  which  were  then  and 
there  greatly  reduced  and  under  par,  being  worth  only  thirty- 
seren  and  a  half  cents  in  the  dollar,  and  that  the  said  Oerard 
should  execute  a  note  to  him,  with  the  said  Jacob  Hays  secu- 
rity, for  the  payment  of  one  thousand  dollars,  on  or  before 
the  1st  of  March,  1845,  with  a  proviso  that  the  sum  might 
be  discharged  by  the  payment  of  five  hundred  dollars,  before 
the  1st  of  October,  1843.  In  pursuance  of  which  ooirupt 
agreement,  on  the  12th  of  September,  1842,  they  executed  a 
note  to  the  effect,  that  bdbre  the  1st  of  October,  1845,  they 
promised  to  pay  to  Henry  Hays,  or  order,  one  thousand  dol- 
lars, which  may  be  discharged  with  five  hundred  doUara 
before  the  1st  of  October,  1843.  That  the  sum  of  five  hun- 
dred dollars  not  having  been  paid,  it  was  afterwards  corruptly 
agreed,  etc.,  that  the  said  David  should  execute  to  him  with 
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Judy,  Adninistrmtor  «.  G«nund  at  aL 
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tka  said  Jwooh  Hajs  and  John  Geiwd  m  sureties,  the  sevea 
hnndied  dollars  payable  1st  of  October,  1840.  That  he  shoald 
give  up  and  surreader  the  said  note  of  one  thousand  dollars. 
That  the  said  note  or  bill  was  usurious,  ete.    Issne,  etc. 

The  jury  being  sworn,  the  plaintiff  oflhred  in  e^denoe 
letters  of  adminiBtration,  which  were  objected  to  far  want  of 
{»oper  an^hentieation. 

Provision  is  made  in  the  46Sd  see.  of  the  Revised  Statutes 
of  Indiana,  of  1843,  that  ^^  a  non-resident  executor  of  admin* 
istratar,  duly  appointed  in  any  other  State  or  country,  may 
sue  in  Indiana,  and  a  copy  of  his  letters  duly  authenticated, 
in  like  manner  as  provided  in  the  47th  sec*  of  this  chapter, 
bdng  produced  and  filed  in  the  court,"  etc.  Indiana  has  a 
right  to  prescribe  the  mode  letters  testamentary  or  of  admin- 
istration in  any  other  State  shall  be  authaiticated.  The 
letters  offered  were  within  the  requisition  of  the  act,  and  they 
are  therefore  admitted. 

The  thousand  dollar  note  was  offered  in  evidence  by  tiie 
defendant,  under  the  plea  of  usury.  This  was  objected  to 
unless  the  signatures  were  proved.  The  note  having  been 
set  out  in  the  plea,  the  court  will  admit  the  note  without 
proirf  of  the  signatures,  tiiere  being  no  denial  of  them  bf 
oath  or  affirmation.    Revised  Stat.  711,  sec.  ei6-17-18« 

To  eoiBlitute  usury,  gentlemen  of  the  jury,  th«re  must  be 
a  loan  of  money  anda  corrupt  agreement  to  evade  the  statute 
by  securing  more  than  the  le^  rate  of  interest.  Under 
whatever  pretense  or  device  ihii  may  be  done,  whatever 
shape  the  contract  may  assume^  if  the  object  was  to  evade  the 
statute  itwas  usury,  and  the  jury  must  determine  from  the 
&cts  and  circumstances  as  to  the  intent  of  the  parties. , 

The  agreement  to  purchase  from  the  plaintiff  one  thousand 
dollsn,  in  notes  of  the  Bank  of  Illinois,  for  which  a  note  for 
one  thousand  dollars  was  given  to  be  discharged  on  the  pay- 
ment of  five  hundred  doUars,  was  not  a  usurious  transaction, 
if  there  was  a  honafids  purchase  of  the  Illinois  notes,  and  in 


MO  INDIAirA. 


Judy*  Ateiiikirmtor  «.  G«rud  et  al. 


JUDT)  ADMINIBiaUTOS  V.  OsgABD  ST  AL. 

Th«  purchase  of  promiMory  notai  Bigsed  by  an  imllvidiial  or  tiouad  by  a 
bank,  if  made  iaiM  /ik,  is  not  nsarlons. 

If  yia  purohasa.  bowoTer,  waa  a  darica,  to  cbarga  a  bigbar  nia  af  iatinil 
than  tba  law  antboriaas,  it  la  nanrioaa. 

D^raclated  bank  notaa  may  be  sold  in  tba  market  at  a  greater  or  leas  price, 
as  may  be  agreed  upon  between  tbe  partiea.  Like  any  commodity,  they  caa 
be  boi^ifbt  and  aold  witbont  naary. 

Bttt  any  daTloa  or  eoTor  wbiah  may  be  reaortad  to»  ta  arada  tba  atetnta  af 
nanry,  ia  oorrnpt  and  nanriona. 

Mr.  Sullivan  for  plaintiff. 
Mr.  Raymond  for  defendants. 

OFIHION  OF  THB  OOUST. 

Thi8  is  an  action  of  debt  on  a  sealed  bill,  for  the  payment 
of  seven  hnndred  dollars. 

The  defendants  pleaded  that  David  Gtorard,  bei^g  mnok 
embarrassed,  cormptlj  agreed,  against  the  statate,  with  Heniy 
Hays,  that  he  should  adyance  to  him  the  sum  of  one  thousand 
dollars,  in  notes  of  the  bank  of  DUnois,  which  were  then  and 
there  greatly  reduced  and  under  par,  being  worth  only  thirty- 
seven  and  a  half  cents  in  the  dollar,  and  that  the  said  Oenud 
should  execute  a  note  to  him,  with  the  said  Jacob  Hays  secu- 
rity, for  the  payment  of  one  thousand  dollars,  on  or  before 
the  1st  of  March,  1845,  with  a  proviso  that  the  sum  might 
be  dischaiged  by  the  payment  of  five  hundred  dollars,  before 
the  1st  of  October,  1843.  In  pursuance  of  which  coirupt 
agreement,  on  Ihe  12th  of  September,  1842,  they  executed  a 
note  to  the  effect,  that  before  the  1st  of  October,  1845,  they 
promised  to  pay  to  Henry  Hays,  or  order,  one  thousand  dol- 
lars, which  may  be  discharged  with  five  hundred  dollars 
before  the  1st  of  October,  1848.  That  the  sum  of  five  hun- 
dred dollars  not  having  been  paid,  it  was  afterwards  cormpUy 
agreed,  etc.,  that  the  said  David  should  execute  to  him  with 
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Judly,  AdimnMtnitor  «.  0«rwrd  et  aL 


tke  said  Jaoab  Hays  and  John  Oeivrd  at  sureties,  the  seYoi 
bundled  doUars  payable  let  of  October,  184S.  That  he  ehcmld 
give  up  and  surrender  the  said  note  of  one  thoosand  dollars. 
That  the  said  note  or  bill  was  usurions^  etc.    Issae,  etc. 

The  jiiiy  being  sworn,  the  {^intiff  oflbred  in  evidence 
latten  of  administration,  which  were  objeoted  to  ibr  want  of 
proper  authentication. 

Ph>vision  is  made  in  the  468d  see.  of  the  Bevised  Statutes 
of  Indiana,  of  1843,  that "  a  non-resident  executor  or  admin- 
istrator,  duly  appointed  in  any  oAer  State  or  country,  may 
sue  in  Indiana,  and  a  copy  of  his  letters  duly  autbesitieated, 
in  Uke  manner  as  provided  in  the  47th  sec.  of  this  chapter, 
bdng  prodvced  and  filed  in  the  court,''  etc.  Indiana  has  a 
right  to  prescribe  the  mode  letters  testamentary  or  of  admin- 
istration in  any  other  State  shall  be  auth^tieated.  The 
letters  oflered  were  witiiiin  the  requisition  of  the  act,  and  they 
are  therefore  admitted. 

The  thousand  dollar  note  was  offered  in  evidence  by  tiie 
drfendant,  under  the  plea  of  usury.  This  was  objected  to 
unless  the  signatures  were  proved.  The  note  having  been 
set  out  in  the  plea,  the  court  will  admit  the  note  without 
proof  of  the  signatures,  there  being  no  denial  of  them  by 
oath  or  affirmation.    Revised  Stat.  711,  sec.  216-1T-18« 

To  eoastilnte  usury,  gentlemen  of  the  jury,  th«re  must  be 
a  loan  of  money  anda  corrupt  agreement  to  evade  the  statute 
by  securing  more  than  the  legal  rate  of  interest.  Undsi* 
whatever  pretense  or  device  Hdu  may  be  done,  whatever 
shape  the  contract  may  assume^  if  the  object  was  to  evade  the 
statute  itwas  usury,  and  the  juiy  must  determine  from  the 
fiMsIs  and  circumstances  as  to  tiie  intent  of  the  parties.  ^ 

The  agreement  to  purchase  from  the  plaintiff  one  thousand 
doBan,  in  notes  of  the  Bank  of  Illinois,  for  which  a  note  for 
one  thousand  dollars  was  given  to  be  discharged  on  the  paj- 
ment  of  five  hundred  doUars,  was  not  a  usurious  transaction, 
if  there  was  a  honafids  purchase  of  the  Illinois  notes,  and  in 


MO  mDIAITA. 


Judy,  Atediditrttar  «.  G«md  et  ai. 


JUDT,  ADimi]ffmATO&  9,  ObABD  XT  AU 

Th«  pDichaM  of  promiMorjr  notes  ligaod  by  an  indiridnal  or  laNiod  hf  • 
Wnk,  if  mado  k$9m  fide,  it  not  noariona. 

U  tha  farahan*  bowoTor,  waa  a  da¥loa»  to  chai|a  a  bigbar  rnla  aC  ialmit 
tban  tha  law  antboriiaa,  it  ia  nanrioaa. 

Depraciatod  bank  notoa  may  ba  sold  in  tba  narkat  at  a  f  raatar  or  laaa  price, 
aa  may  ba  agraad  apon  betwaan  tba  partiaa.  Like  any  commodity,  thay  eaa 
ba  bongbt  and  aold  wlthont  nanry. 

Bat  any  davtea  or  eovar  wUah  may  ba  raaartad  to,  to  arada  tbo  liitnta  af 
vanry,  la  oorrapt  and  nanriona. 

Mr.  SuUivan  for  plaintiff. 
Mr.  Raymond  for  defendants. 

OFimOH  OF  THB  OOmST. 

This  is  an  action  of  debt  on  a  sealed  bill,  for  the  payment 
of  seven  hundred  dollars. 

The  defendants  pleaded  that  David  Gerard,  bei^g  modi 
embarrassed,  oormptlj  agreed,  against  the  statute,  with  Henxy 
Hays,  that  he  should  advance  to  him  the  sum  of  one  thousand 
dollars,  in  notes  of  the  bank  of  Illinois,  which  were  then  and 
there  greatly  reduced  and  und^  par,  being  worth  only  thirty- 
seven  and  a  half  cents  in  the  dollar,  and  that  the  said  Genrd 
should  execute  a  note  to  him,  with  the  said  Jacob  Hays  secu- 
rity, for  the  payment  of  one  thousand  dollars,  on  or  before 
the  1st  of  March,  1846,  with  a  proviso  that  the  sum  might 
be  discharged  by  the  payment  of  five  hundred  dollars,  before 
the  1st  of  October,  1843.  In  pursuance  of  which  corrupt 
agreement,  on  the  12th  of  September,  1848,  they  executed  a 
note  to  the  effect,  that  before  the  Ist  of  October,  1845,  they 
promised  to  pay  to  Henry  Hays,  <»*  order,  one  thousand  dol- 
lars, which  may  be  discharged  with  five  hundred  doUaia 
beftyre  the  Ist  of  October,  1848.  That  the  sum  of  five  hun- 
dred dollars  not  having  been  paid,  it  was  afterwards  corruptly 
agreed,  etc.,  that  the  said  David  should  execute  to  him  with 


MAY  TBBM,  1848. 


Ju4y,  AdannittrAlor  tpu  O^nurd  at  al. 


the  said  Jacob  Hays  and  John  CtenHfd  at  tnretieSy  the  boyoi 
hnndred  doUan  payable  Ut  of  October,  1846.  That  he  shcmld 
give  up  and  surrender  the  said  note  of  one  thonsand  dollars. 
That  the  said  note  or  bill  was  nsorions^  etc.    Issne,  etc. 

The  jury  being  swoni,  the  plaintiff  oflhnd  in  evidence 
latfeen  of  administration,  which  were  objected  to  Ibr  want  of 
proper  anthentication. 

l^vision  is  made  in  the  468d  see.  of  the  Revised  Statotes 
of  Indiana,  of  1843,  that  ^^  a  non-resident  executor  or  admin- 
iaItrBtOTj  duly  appointed  in  any  otiier  State  or  country,  may 
sue  in  Indiana,  and  a  copy  of  his  letters  duly  anthentieated, 
in  like  manner  as  provided  in  the  47th  sea  of  this  chapter, 
being  podoced  and  filed  in  the  court,''  etc.  Indiana  has  a 
right  to  prescribe  the  mode  letters  testamentary  or  of  admin- 
istration in  any  other  State  shall  be  authenticated.  The 
letters  ofiered  were  within  the  requisition  of  the  act,  and  they 
are  therefcMre  admitted. 

The  thousand  dollar  note  was  offered  in  evidence  by  the 
defendant,  under  the  plea  of  usury.  This  was  objected  to 
nnless  the  signatures  were  proved.  The  note  having  been 
set  out  in  the  plea,  the  court  will  admit  the  note  without 
proof  of  the  signatures,  tiiere  being  no  denial  of  them  by 
oath  or  affirmation.    Bevised  Stat.  711,  sec.  21«-17-18« 

To  eoastitnte  usury,  gentlemen  of  the  jury,  there  must  be 
a  loan  of  money  anda  corrupt  agreement  to  evade  the  statute 
by  securing  more  tlian  the  legal  rate  of  interest.  Under 
whatever  pretense  or  device  thin  may  be  done,  whatever 
shape  the  contract  may  assume^  if  the  object  was  to  evade  the 
statute  it^seas  usury,  and  the  jury  must  determine  from  the 
&cts  and  circumstances  as  to  tiie  intent  of  the  parties.  ^ 

The  agreement  to  purchase  from  the  plaintiff  one  thousand 
doUars,  in  notes  of  the  Bank  of  Illinois,  for  which  a  note  for 
one  thousand  dollars  was  given  to  be  discharged  on  the  pay- 
ment  of  five  hundred  doUars,  wss  not  a  usurious  transaction, 
if  there  was  a  honafids  purchase  of  the  Illinois  notes,  and  in 


MS  mDIAlTA. 


Jody,  AdmtDisintM  v.  G«nid,  et  al. 


view  it  is  immatetial  whether  the  notes  purchased  were 
worth  xnoie  or  less  than  the  price  agreed  to  be  paid.  They 
were  worth,  as  averred  in  the  plea,  only  thirty-seyen  and  a 
half  oentB  in  the  dollar,  the  price  it  would  seem  agreed  to  he 
paid  was  fifty  cents  in  the  dollar.  Bat,  if  the  pmehase  was 
bona  fide  there  was  no  nsniy.  The  notes  were  not  money, 
bnt  promissoiy  notes,  the  same  as  the  notes  of  an  indiyidnal, 
and  when  brought  into  market  may  be  sold  like  other  com- 
modities, for  what  they  will  bring. 

The  sum  of  one  thousand  dollars  was  named  in  the  note  aa 
a  penalty,  and  would  have  been  discharged  at  any  time,  on 
the  payment  of  the  five  hundred  dollars  and  the  interest. 
The  seven  hundred  dollar  note  was  given,  as  appears  fit>m 
the  plea,  on  condition  that  the  note  previously  given  should 
be  surrendered.  If  the  first  note  was  given  on  a  fiedr  pur- 
chase of  the  niinois  bank  notes,  that  purchase  can  not  be 
held  to  taint  with  usury  the  note  now  in  controversy;  and  in 
deciding  whether  it  is  usurious,  we  must  be  governed  by  the 
circumstances  under  which  it  was  executed.  If  the  jury  shall 
believe  that  it  was  given  as  a  shift  or  device,  with  the  view 
to  charge  more  than  the  legal  rate  of  interest,  and  evade  the 
statute,  it  was  usuiy.  So,  in  giving  the  first  note,  if  it  was 
not  on  a  bona  Jide  purchase  of  the  bank  notes,  but  done  to 
evade  the  statute,  and  loan  money  for  more  than  the  legal 
rate  of  interest,  it  was  usurious,  and  if  the  first  note  waa 
tainted  with  usury,  the  objection  applies  equally  to  the  one 
which  was  given  in  lieu  of  it. 

Yodiet  for  the  plaintiff. 


MAT  TESM,  1848.  MS 

C.  L.  Wllaoa  «.  Blodget  et  •!. 

O.  L.  Wilson  v.  Blodgbt  st  al. 

A  foit  eaa  not  be  remoyed  fiom  a  State  oonrt  into  tiie  Qrenit  Court  of  tbo 
Umted  States,  where  a  part  of  the  plaintiflB  Hit  deiendanti  are  dtlaena  of  the 
State  where  the  sut  is  bimigbt  and  of  eome  other  State. 

Mr.  If  ties  for  plaintiff. 

MesBis.  Smith  dk  SuUivcm  for  d^endants. 

OPnnON  07  THB  OOUBT. 

This  case  was  removed  from  the  State  court  tmder  the  act 
of  Congress,  and  a  motion  is  now  made  to  dismiss  it,  on  the 
ground  that  some  of  the  defendants  are  citizens  of  the  State. 
Blodget  &  Oo.  are  citizens  of  Massachusetts ;  and  it  ai^>ear- 
ing  that  the  defendants,  who  are  citizens  of  the  State,  are 
mere  agents  and  against  whom  no  decree  is  prayed,  and  whose 
names  may  be  stricken  out  of  the  pleadings,  as  they  are  not 
necessaiy  parties,  it  is  contended  the  jurisdiction  should  be 
sustained.  It  is  clear  that  no  suit  can  be  removed  from  the 
State  court  by  either  party  where  some  of  the  parties,  plain- 
tiff or  defendants,  are  citizens  of  the  State  where  the  suit  is 
brought,  and  others  of  a  different  State.  The  motion  to 
dismiss  is  granted. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 

ILUNOI&-JUNE  TERM»  1848. 


Masbh  &  0(Mim»  9.  HuuHBT  &  Tbuiiblb. 

A  dcponlioB  uiptiled  wfakh  vamj  ^  mattikl  on  the  OMiiti,  and  whan  proper 
diUfBDce  hu  been  need,  is  a  sronnd  for  the  oontinaance  of  a  cawe. 

Mr.  Edwari$  for  plainCifb. 
Mr.  KiUing  fer  defendantB. 

OPDnoH  OF  mx  oouirr. 

A  motion  fbr  a  oontinnance  of  this  case  is  made  on  an 
alBdayit  that  the  goods  sold  by  the  plaintift  to  the  defendants, 
for  which  the  present  action  is  brought,  were  of  an  inferior 
quality,  were  overcharged  and  not  worth  the  prices  charged. 
Also  that  a  deposition  is  expected  which  will  prove  &at  one 
of  the  plaintiflb'  witnesses  denied  what  he  has  sworn  to  in  his 
deposition. 

This  is  opposed  as  there  was  no  offer  to  return  the  goods — 
no  special  warranty,  nor  is  fraud  alleged. 

The  object  of  the  defendants  is  not  to  disaffirm  the  con- 
tract, but  to  show  that  more  was  charged  for  the  goods  than 
they  were  worth.  We  know  not  under  what  circumstancee 
the  goods  were  received,  or  whether  the  defects  alleged  were 
perceptible  on  a  slight  examination.  It  is  said  that  a  court 
will  not  grant  a  new  trial  on  the  ground  that  a  witness 
examined  can  be  impeached.  Upon  the  whole,  however,  in 
this  case,  we  think  justice  requires  a  continuance  of  the 
cause,  unless  the  expected  deposition  shall  be  received  so  that 
the  trial  may  be  had  at  the  present  term. 
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FsASBft  V.  WOLCOTT  &  GoODWIN. 
OPIHIOH  OF  TBK  COUBT. 

Tmd  itrad  an  action  of  aBdnmpsit  The  defendants  pleaded 
non-aasmnpsit,  and  ihaCt  the  note  mA  signed  by  Qoodwin  as 
a  partner  of  ^olcotk,  in  bbth  their  namee,  when  liiey  were 
Xiot  partne'ri^. 

By  the  8lih  section  Bevised  Statutes  of  1345,  it  is  proTided, 
that  in  *^  actions  tipon  contracts,  expressed  or  implied,  against 
two  or  more  defendants,  alleged  to  have  been  made  or  execu- 
ted by  sadi  defendants,  as  partners,,  or  joint  obligoirs  or 
payers,  proof  of  the  joint  liability  or  partnership  of  the  de- 
fendants," etc.,  nnless  a  plea  be  filed  under  oatii,  denying  the 
execution  of  the  instfument  by  the  defendants.  The  oath  is 
appended  to  this  plea. 

It  appears  the  defendants  were  formerly  partners,  but  that 
their  partnership  had  been  dissolved  before  the  execution  of 
this  note. 

Non-suit. 


Thomas  i?.  Woloott  &  Goodwin. 

On  an  inoe  of  partnership,  an  ofibr  to  pay  .l2io  partneiahip  note,  if  the  holder 
wtRiId  take  property,  is  evidence.  And  also  that  the  defendant  said  the  note  was 
flognea  by  hb  paKner. 

Mr.  Ijogan  ht  plaintiff. 

Messrs.  Pet^  and  Powell  for  defendants. 


866  nUKOIB. 
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Mocgui  V.  Ctarteniw  •%  tl. 


OFIKIOV  OF  THE  COnBT« 

This  Buit  is  brought  upon  a  note.  The  defendants  pleaded, 
Ist.  Non-assumpsit.  And  2d.  That  the  not^  was  signed  hj 
Wolcott,  who  was  not  the  partner  of  Goodwin,  and  had  no 
right  to  use  his  name.  Affidavit  as  to  the  truth  of  the  plea. 
Juiy  sworn.  A  witness  states,  that  Goodwin,  on  presenta- 
tion of  the  note,  o£fered  to  pay  it,  if  the  person  presenting  it 
would  take  property ;  said  the  note  was  signed  by  his  part- 
ner; not  specifying  whether  he  was  his  partner  at  the  time 
the  note  was  executed  or  not.  It  was  proved  that  there  had 
been  no  partnership  between  the  parties,  for  ten  years  past, 
in  Illinois.  The  note  was  dated  13th  October,  1845.  Parties 
lived  formerly  in  New  York. 

The  court  instructed  the  jury  that  the  admission  of  Good- 
win, that  liie  note  was  signed  by  his  partner,  was  evidence  in 
the  case,  and  from  which,  togeth^  with  the  offer  Uf  pay  the 
note  in  property,  they  might  infer  a  joint  liability,  unless 
such  inference  was  opposed  to  other  evidence  in  the  case. 

Verdict  for  plaintiff,  and  judgment. 


MOBGAN  V.  CUBTENIUS  ET  AL. 

Messrs.  Butterfield^  Ooodrich  and  Merriman  for  plaintiff. 
Messrs.  Powell  and  Peters  for  defendants. 

OPINION  OF  THE  OOCBT. 

This  is  an  action  of  ejectment,  to  recover  possession  of 
twenty-three  acres  of  ground.  By  a  statute  of  Illinois,  the 
fictitious  forms  and  names  of  the  action  of  ejectment  are 
abolished.    A  patent  for  the  land  to  John  L.  !3ogarduB,  dated 
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Moigtta  V.  GurteBiiis  et  tl. 

HiB  6&1  of  Januarj,  1888,  was  offered  in  eyidenoe,  which  wito 
objected  to,  on  the  gtouod  that  the  name  of  the  patentee 
appears  to  have  been  altered  by  Bcratching  but  a  dot  cnrer  the 
letter  -i,  which  made  the  name  Bogardns,  instead  of  Bogar- 
dies,  as  it  now  appears.  The  conrt  oyerroled  the  objection, 
observing  that  it  did  not  ai^>ear  that  the  alteration  was  ma- 
terial,  or  that  it  had  been  made  since  the  patent  came  into 
the  poBsestion  of  the  patentee. 

It  was  proved  tha^  3ogaidns,  the  patentee,  died  the  2d  of 
June,  1838 ;  and  a  copy  of  his  will,  and  the  probate  thereon, 
vms  offeired  in  evidence.  This  was  ot)jected  to  because  the 
copy  was  not  eertifiod  nnd^r  the  seal ,  of  the  probate  conrt. 
That  court,  Sonneriy^  was  held  to  be  a  court  of  record,  and 
bad  a  seal.  Now,  it  is  not  a  court  of  recoi|d,  and  has  no  seal. 
This  statement  was  made  in  the  certificate  of  the  judge  of 
probate.' 

The  act  of  1845  requires  the  judge  of  probate  to  have  a 
seal;  and  parol  proof  was  offered  to  show  there  was  a  seal. 
The  law  makes  a  certificate  without  seal,  valid  where  there  is 
no  seaL  The  court  overruled  the  parol  testimony  offered,  and 
admitted  the  certified  copy  of  the  virill,  ete.    . 

A  d^-  was  then  offered  in  evidence,  made  by  the  execu- 
trix to  Cole,  dated  25th  September,  1815,  for  the  land  in  con- 
traversy  •  And  also  a  deed  from  Cole  to  Frink  for  one-third 
of  the  fiaction;  and.afterward  a  deed  from  the  same  to  the 
8|une,  for  one-sixth  of  the  firaction,  dated  22d  of  May,  184& 
Deed  £rom  Frink  to  Morgan,  the  plaintiff,  19th  December, 
1846,  for  one-half  of  the  tiiirty-three  and  one-third  acres^ 

It  is  object^  that  the  deed  was  made  to  Morgan,  a  citizen 
of  anothcar.  Stete,  merely  to  give  jurisdiction  to  this  court; 

The  money  with  which  Frink  .purdiased  the  land,  he  bor- 
rowed, which,  it  appears,  was  afterward  paid  by  Morgan,  at 
or  before  the  time  the  deed  was  made  to  him.  This  should 
IxskTe  been  pleaded  to  the  jurisdiction  of  tiie  court,  but  it  is 
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not  madeto  sppear  that  Aere  ww  any  intentkn  to  oomait 
n-firaod  on  ibe  janfldiction  of  Hie  ooort,  and  tiie  objeotion  k 
oyenrded. 

To  shoiran  ontstuidiiig  thle,  the  defimdaiitB  offered  in 
evide&oe  a  deed  6om  John  L.  BogardoB  to  Bigelow  and 
MoOliue,  for  the  thirty-three  acreB'  and  ninety-thrde  ban* 
dredthfl,  dated  the  Stiii  Augnflt^  1884.  This  deed  arm  proimd 
before  the  derk  of  the  court,  by  proof  of  the  hand  imtingof 
iheaabeeribing  -witness,  and  of  die  giantor. 

The  act  of  Illinois,  revised  laws  of  1846,  207,  flection  :aO, 
requireB  tibe  officer  who  takes  tlie  admo^sdedgmeiit  of  the 
grantor,  or  proof  of  the  exeeation  of  the  deed  by^a  sobscnb- 
ing  witoess,  to  state  that  the  grantor  or  iritness  is  persoD- 
aUy  known  to  him.  The  certificate  to  the  proof  of  tihis  desd 
does  not  contain  a  statement  that  the  witness  who  proved  the 
deed  was  personally  known  to  him,  and  this  defect  is  fiital  t9 
the  ptoot  of  the  deed. 

PaiK>l  eridence  was  then  called  by  which  the  Bignatme  of 
the  grantor  was  }»ropoBed  to  be  proved,  proof  halving  been 
given  that  the  subsmbingwitness  had  left  the  oonntry,  and 
had  not  been  seen  6t  heard  firem  for  fourteen  years.  To 
dds  evidence,  the  plaintiff  objected  until  {ooof  of  the  hand 
writing  of  the  witness  was  made. 

The  conrt  said  the  order  of  prod  was  a  matter  resting  in 
the  discretion  of  the  eonrt.  That  proof  of  the  ha&d  writiii^ 
of  the  parly  was  esteemed  more  satisfiustoiy  than  tiiat  of  &e 
witness.  Valmtine  v.  Piper^  82  Peck.  90 ;  in  Jiguicsm  t. 
WcAdTon^  11  Wend,  17«,  183,  196,  197,  proof  of  the  basid 
writing  of  the  obligor  was  held  not  regidarly  to  be  ^ffiaared, 
unless  Ijie  party  was  nnable  to  prove  the  hand  writing  of  the 
wltneaes.  And  soch  is  the  decision  of  a  majoritf  of  the 
casw  on  diiB  point.  Bnt  judges  seem  to  have  so  decided 
beoanse  it  had  previously  been  so  decided,  withoat  any  i&* 
quiry  as  to  tihe  reason  of  .the  deciszon.    Under  tiiis  view, 
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however,  die  piocf  is  adsoBsible,  as  the  wilpafiflB  has  left  &e 
covntry,  aiid  it  does  ii0t  a^)pear  tlmt  lais  faaod  be 

proyed.    The  evidence  is  admitted. 

The  act  of  Illinois,  8d  March,  1845,  provides,  vhcre  a 
deed  purports  to  convey  a  fee  simple  estate  when  HbB  grantor 
has  only  an  eqnky,  he  shall,  on  acqniiing'ihe  legal  estate,  be 
oonsidered  as  holding  it  in  trost  for  the  grantee. 

It  appears  that  on  the  4th  of  Angost,  1832,  Bogardns 
applied  lor  the  pre-emption  of  this  land  to  the  Begister  of 
the  Land  Office,  for  the  land  in  question,  which  was  granted. 
And  that  on  the  16th  Kovember,  1837,  he  entered  the  land 
and  purchased  it.  The  conveyance  to  Bigelow  and  MoOlnre 
was  as  follows :  ^^  I  do  hereby  bargain,  grant,  sell  and  con- 
vey nnto  the  said  Bigelow  and  McClnre)  their  heirs  and 
assigns  fcnever,  two  undivided  tlmd  parts  of  all  my  right, 
title  and  interest  in  and  nnto  the  land,  etc.^  and  I  do  hereby 
covenant  with  the  said  Bigelow  and  McQlnre,  that  if  at  aaof 
time  hereafter,  I  riiall  acquire  an  additional  title  to  the  said 
lot  of  land,  the  same  shall  enure  to  them  in  proportion  to  the 
interest  hereby  conveyed  to  them." 

On  the  5th  of  August,  1884,  Bogardus  couTeyed  his 
right  and  interest  in  the  whole  €i  Ae  land,  to  Isaac  Under- 
hill. 

These  titles  having  been  given  by  Bogardus  before  the 
emanation  of  the  patent,  under  his  daim  of  a  pre-emption, 
are  objected  to  by  the  plaintiff  as  void  under  the  law.  TheSd 
section  of  th6  act  to  grant  pve-emptions,  of  the  39th  of  May, 
1880,  provides,  ^  that  all  assignmente  and  transfers  of  &e 
Tight  of  pre-empti<m  given  by  this  act  prior  to  the  issoanee 
of  patents,  shall  be  noil  and  yoid."  1%is  act  was  continued 
in  fsvoe  by^the  act  of  &e  14th  of  July,  1683^«on  the  same 
enlject. 

It  is  aigaed  tiiat  the  above  act  of  the  WQk  of  Mi^,  1880, 
only  dedaied  tiie  pre-emption  right  should  not  be  assigned 
BO  as  to  obtain  a  right  of  purchase.     We  suf)pose  after 
25 
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emanation  of  the  patent,  we  can  not  go  bdiind  it,  and  ex- 
amine into  the  assignments.  And  the  court  instructed  the 
jniy,  that  the  deeds  given  in  evidence  to  show  an  outstand- 
ing title,  and  thezebj  defeat  a  recovery  by  the  plakitifi^  did 
constitute  an  outstanding  title. 
Yeidict  for  the  defendant.    Judgment,  etc. 


Z.  Paskbb  v.  James  F.  ELlwobth. 

A  patent  may  be  aaaigiied  in  part,  or  the  whole  of  it. 

An  arennent  in  the  declaration  that  the  defendant  has  made  the  thing  "  in  imi- 
tation ct  die  patent,**  ii  eaffident  to  soBtain  the  action. 

The  maduneiy  complained  oi,  if  the  aame  in  pdndiple  mt  the  pleintiir%,ia  .an  in- 
fringement 

Parker^  patent  is  for  improvementa  on  known  machinery  and  a  combination  of 
mechanical  powers. 

There  can  be  no  infHogement  of  the  combination,  which  doee  not  embrace  all 
the  parte. 

But  it  10  an  infringement  to  adopt  any  improvement  of  the  plaintiffs  of  any  oi 
the  parts  ef  the  combination. 

An  inventor,  under  bis  patent,  claims  no  monopoly. 

Mr.  Zogan  for  the  plaintiff. 
Mr.  F!^  for  the  defendant. 


OPnnON  OF  THB  OOUBTi 

This  action  is  brought,  charging  the  defendant  with  a 
violation  of  the  plaintiff's  patent  for  a  percussion  and  re- 
action water  wheel.  The  defendant  pleaded  not  guilty.  The 
jury  being  sworn,  the  plaintiff  offered  an  exemplification 
of  his  patent,  containing  certain  assignments,  in  evidence, 
which  was  objected  to  by  defendant,  on  two  grounds:  1. 
that  there  is  no  proof  of  the  original  assignment  to  McElrey : 
and  2.  That  there  is  no  proof  that  McElvey  was  administra- 
tor, as  he  assumed  to  be. 
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The  assigiiiaeat  of  a  patent  in  whc^  or  in  part,  is  an* 
thoiised  by  act  of  Oongrefis,  and  it  is  required  to  be  recor- 
ded in  ikjie  patent  office.  The  asslgninente  in  this  case 
have  been  reoorded,  and  the  paper  now  offered  contains 
a  copy  «f  them,  dnly  authenticated ;  and  the  law  of  Oon- 
greBB  soakes  Buch  copies  evidence,  as  well  as  a  copy  of 
tiie  patent.  Bneh  copies,  therefore,  must  be  rec^y^,  as 
prima  evidence  at  least,  of  the  gennineneBs  of  the  originalB 
on  file;  and  abfiolnte'  evidence  of  the  correetnoBB  of  the 
copies  from  the  xecoid. 

Several  witnesaeis  wei^  ezaiouned  to  show  the  value  c^  the 
improvement  claimed  by  the  plaintiff.  One  of  the  wttneBses, 
Mr.  West,  says  he  has  bnilt  forty  or  fifty  of  Parlcer's  per- 
cnB&ian  water  wheels;  and  the  question  being  asked  him 
whether  there  were  not  other  wheels  sixoilar  to  those  of 
Faiker's  it  was  ol^ected  to,  there  having  been  no  notice 
given,  as  the  statute  requires,  and  the  court  sustained  the 
objection*  The  witness  says,  the  product  of  Parker's  im- 
provement is  nearly  three  times  as  ^eat  as  the  other  wheels 
in  use. 

A  question  being  asked  of  a  witness  whether  the  defendant 
throws  the  water  upon  the  wheel  through  a  spiral  trunk,  was 
objected  to  because  the  declaration  contained  no  such  aver- 
ment. But  the  court  permitted  the  question  to  be  asked,  as 
in  the  declaration  the  trunk  was  averred  to  be  made  in  imi- 
tation of  the  plaintiff's  patent. 

Several  witnesses  ware  examined,,  who  thought  the  im- 
provement of  no  great  value,  and,  in  some  respects,  they 
oonsidered  it  less  valuable  than  the  flutter  wheel,  generally 
in  use:  and  some  of  them  who  are  millwrights,  do  not  think 
the  defendant's  wheel  is  an  infidngemwt  upon  that  of  the 
plaintiff's. 

The  case  having  been  argued  to  the  jury,  the  court  obr 
served  to  thern^  this  action  is  brought  to  recover  damages 
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for  a  vJolatioii  id  &«  plaintiff'B  tij^t.  Tbe  pdlief  of  flie 
low,  wbich  piotootB  the  right  of  the  inymtor,  is  wise.  B 
otimnlftteB  geniufl,  by  endeavoring  to  edooie  a  raaaoiulhle 
oompttkflatioii  to  those  who  hare  spent  their  time  and  ixMmegr 
in  pfodncing  somethiag  of  ntiEty  to  die  ptiblic.  It  is  not  a 
monopoly  the  inyentcnr  re^^yes.  LiBtesd  of  taMng  anyiUag 
from  Ae  public,  he  confers  on  it  the  greatest  benefits;  and 
all  he  asks,  and  all  he  receives,  is  that  for  a  feir  yean  ha 
shall  realise  some  advantage  from  his  own  ereatiog!i;  not 
that  he  withholds  his  machine  or  disoovny  ftom  tlie  comrtsty, 
bat  tiiat  in  distributing  it  he  may  receive  a  small  compeiffia- 
tion  fer  the  great  benefit  he  oon£»s. 

The  trinmphs  of  the  inventor  are  inteSeetoal  trimnphs. 
His  demonstrations  are  made  throngh  m^anical  agencies, 
bot  these,  in  ttie  highest  degree,  are  attribatable  to  mind; 
and  ike  same  may  be  said  of  our  inventive  metiianics  gene- 
ndly.  The  range  of  their  thought  embraces  the  sjBtam  of 
natural  phaloBOphy,  in  all  its  practical  bearkigs ;  and  in 
oanying  out  their  views,  the  highest  degree  of  medomicsl 
ingenuity.  Through  the  labors  of  these  men  our  covntry 
has  been  advanced  by  machine,  on  the  land  and  on  the 
watoTy  in  the  saving  of  labor,  and  in  a  rapid  and  ineMSsed 
interooufse,  and  eqpeoially  in  the  communication  of  inteffi* 
gence,  in  ^e  last  foitty  yearn,  move  than  conld  have  been 
hoped  for,  withont  their  instrumentalityj  in  msay  centmies. 
And  yet,  how  few  of  them  are  considered  pnUic  benefectoia. 
Their  inventions  are  pirated,  and  they  often  reduced  to  indi- 
gence by  the  vindication  of  Hxeir  rights. 

The  plaintiff  in  this  case  is  not  entitled  to  lecover  damages 
unless  he  shows  that  the  drfendant  has  violated  the  patmt  by 
using  the  maehinety  invented  or  improved  by  the  plaintiff 
There  seems  to  be  nothing  in  the  evidence  whidi  can  create 
a  doubt,  in  regard  to  the  invention  claimed  by  tlie  patent 
And  your  inquiiy  will  be  chiefly  directed  to  the  infiingetnent 
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duoged  in  the  dedflinlion.  To  tiiis  the  plamtiff  ia  limitod. 
K  the  dafiandaot  baa  ^ranged  Ids  maohmoKy  on  thie  same 
prmdple  as  claimed  by  du  plaantifi^  he  is  guilty  of  iiifti]ig»« 
nnfc.  You  inll  imdeKBtand  thatit  is  not  essential  that  the 
wheel  of  ibe  defendant,  in  its  fynoy  should  be  exaotty  similav 
to  that  of  the  plaintiff;  but  it  mnst  work  on  Ihe  samepdki* 
ciple.  The  force  of  the  water  maA  be  thrown  npon  it  in 
substantially  the  same  manner* 

If  yon  shflU  find  for  the  plaintiff,  yon  will  assess  snch  dam- 
ages, as  in  your  judgments  shall  be  jtist.  There  are  no 
eiicnmstances  in  the  case  which  call  for  ezanplary  damages. 
The  defendant  may  not  have  been  award  of  the  jdaintiff's 
light,  at  the  time  he  procured  his  machlneiy  to  be  constructed. 

Yeidict  for  the  plaintiff. 

A  motion  was  made  in  anrest  of  judgment,  on  the  ground, 
that  the  declaration  does  not  set  forth  the  act  complained  of 
as  contraiy  to  the  statute.  This  is  necessaiy  when  an  action 
is  brought  on  a  penal  statute,  but  not  in  a  case  like  the 
present,  where  damages  are  sought  for  on  an  injury  done. 
Where  the  plaintiff  sues  for  a  penalty,  as  the  statute  is  the 
only  foundation  of  the  action,  the  declaration  must  ayer  that 
the  act  is  eontra/awum  utoituti.  In  Tryon  y.  WhiUy  Peters 
0. 0.  Bep.  96,  it  is  said,  ^^if  the  declaration  in  an  action  for 
the  inyasion  of  a  patent  right,  fiuls  to  lay  the  act  com|dained 
contra  fd^nan  itatuti,  the  defect  will  be  purged  after  the 

Another  ground  in  arrest  is  stated,  that  the  declaration 
should  allege  an  infiingement  of  the  combination  claimed  in 
the  patent. 

It  is  a  wdl  established  princii^e  that  where  the  inyention 
consists  of  a  combination  of  known  mechanical  powers,  the 
nse  of  a  part  less  than  the  whole  combination,  would  be  no 
ii^ingement.  Each  one  c^  the  different  powers  combined 
constitutes  a  part  of  the  whole,  but  the  inyention  is  not  in 
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aay  of  the  parts,  bat  ia  the  combi]iatio&  of  tfaem.  The  psris 
of  iviiidi  the  oombination  oonaiflts,  remam  unreBtrained  from 
general  use,  aa  before  the  inyention. 

But  tiie  plaintiff'B  inreation  conskrfB,  not  only  in  the  oom- 
binatLan,  but  in  the  impiioyement  of  B^renl  of  the  ports  of 
whioh  that  oombination  is  composed.  And  ttie  yiolation  of 
one  of  them  is  an  infringement  for  which  an  action  -will  lie. 
The  motion  in  arrest  is  overroled  and  judgment. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 


MICfflGAN.-JTJNE  TERM,  1849. 


NbSBIDIH  ASX>  NsSSMITH  v.  SsSLDEIir  BT  AL» 

The  ocmrts  of  the  United  States  will  follow  the  establiahed  constnietion  of  a 
«tatate  of  a  State,  or  the  conetitntion  of  a  State,  if  it  do  not  impair  the  obUgationa 
of  a  oQDtraet,  nor  conflict  with  the  conetitution  or  any  law  of  the  United  Statee. 

It  is  important  that  there  shoald  be,  but  one  role  of  property  in  a  State . 

This  rale  of  construction  is  followed  without  regard  to  the  correctnees  of  die 
iniings  of  die  State  eoiBl. 

Acts  that  are  prohibited  by  law  can  impose  no  obligation  on  any  onoi  nor  will  the 
law  take  cognizance  of  any  matters  between  those  who  have  united  to  violate  the 
law. 

Mr.  iSbofrnm  for  the  plaintifb. 

Messrs.  Sameyn^  Bmbcugh^  Hollrodk  and  Scmd  for  the 
defendants. 

OPINION  or  THE  COUBT. 

In  the  case  of  Fdixmer  BJiiSiggins  v.  CafnpbeU  etdl,i 
McLean's  Bep*  195,  tlus  court  held  tibat  the  act  of  Hie  State  of 
Michigan,  ^^  To  organize  and  regnlate  banking  asaociations,^' 
passed  ISth  of  March,  1887,  and  the  amendatoiy  act  thereof, 
of  the  10th  of  Jannaxy,  1888,  were  valid  and  constttational 
sets;  and  conseqnentlj  that  the  corporation,  the  Directors 
and  Stockholders  organized  nnder  tiiose  laws,  incnrred  all  the 
responsibilities  imposed  bj  them.  Bat  the  Supreme  Oonrt  of 
the  State  of  Michigan,  have  since  decided  that  the  legislatare 
by  a  general  law,  had  no  oonstitational  power  to  pass  any 
act  of  incorporation,  and  that  consequently,  the  above  acts 
were  void. 
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This  conflict  of  deciaioB,  sb  might  have  been  expected, 
induced  this  court  to  re-examine  their  decisi<«i  wxfb  all  the 
legal  scratinj  and  ability  thej  could  exercise  on  the  subject, 
and,  after  duly  considering  the  lights  thro^m  upon  the  ques- 
tion by  the  Supreme  Court  of  Michigan,  we  feel  ouieelYeB 
bound  to  Bay,  that  in  no  one  of  the  important  points  ruled  in 
the  decision  of  this  court,  is  our  confidence  shaken.  The 
opinion  deUyered  by  us  was  submitted  to  a  most  careful  and 
rigid  scrutiny  by  Mr.  Justice  Story,  in  his  lifetime,  than 
whom  we  know  of  no  higher  authority  in  this  oir  any  other 
country;  and  his  entire  concurrence  in  the  ojAnion  has 
increased  our  confidence  in  its  legal  aocuzacy .  But  like  point 
now  to  be  decided  is,  not  whetilier  title  decision  of  tius  court, 
or  of  the  Supreme  Court  of  Michigan,  be  correct,  but  whether 
the  federal  court,  to  be  consistent  with  its  geneml  eouise, 
must  not  confonn  to  the  State  dedsion,  depending  upon  die 
construction,  of  a  law  of  the  State. 

This  point  has  often  been  considered  and  decided  by  the 
Supreme  Court.  On  all  questions  involving  the  constraction 
of  State  laws,  whidh  do  not  eonfiict  with  the  constitailioii  or 
laws  of  the  Union,  the  federal  courts  follow  the  adjudioatioo 
of  the  supreme  court  of  the  State,  as  a  rule  of  decision.  This 
is  necessaiy  to  prevent  two  rules  of  property  in  the  State, 
whidi  would  be  productive  of  great  mischief.  So  far  hastiiia 
judicial  policy  been  canied  by  the  Supreme  Court  of  the 
United  States,'  as  to  reverse  their  own  decision,  madeooa- 
formably  to  State  decisions,  when  a  new  rule  was  established 
by  the  State  court.  Orem  v.  Nial^  6  Peters,  291.  Under 
audi  Mxustkamy  this  court  can  feel  no  hesitancy  in  foUowiBg^ 
in  the  present  caae^  the  State  deci8i<»u  And  we  have  only 
to  remark,  with  the  greatest  respect  for  the  higji  tiibuittl  of 
the  State,  that  we  yield  to  the  estaUished  policy  of  tlye  Su- 
preme Court,  and  not  to  our  legal  conviettons. 

The  presenit  being  a  bill  to  make  responsible,  under  the 
general  banking  laws,  the  directors  and  stockholders  of  tlie 
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Detooit  Qitj  Siiiik|,  which  hag  beoome  insalvent,  a  qaetftkoi 
k  made  what  effect  the  nnconstitiitioBality  of  the  baob'ng 
laws,  as  rnled  by  the  Supreme  Court  of  the  State,  haa  upon 
the  isstHutioiia  arganised  under  those  laws.  How  does  it 
affect  the  stockholders,  directors,  debtors,  and  creditom  of 
those  institutions  ?  This  is  a  question  of  mouientous  conse- 
quence to  the  parties  concerned,  as  the  amount  involyed  is 
large.    It  is  also  of  great  importance  as  a  practical  question. 

In  the  case  of  Green  v.  Groves^  1  Dong.,  the  Supreme  Court 
of  Michigan  held,  '^that  so  much  of  the  act  und^  which  the 
Bank  of  Niles  was  organized,  as  purports  to  confer  corporate 
rights  upon  the  association  organized  under  itB  provisions,  is 
nnoonstitutional  and  void."  The  Bank  of  Niles  was  organ- 
ized under  the  same  general  law  as  the  Detroit  City  Bank, 
eonaequenily  the  decifiion,  in  principle,  applies  equally  to 
both. 

The  act  to  prohibit  unauthorized  banking,  Beriaed  Statutes 
of  1646,  it  is  made  penal  to  be  concerned,  or  in  any  way 
interested,  in  a  bank  not  authorized  by  law. 

On  the  12th  of  April,  1837,  an  act  to  restrain  nninoorpo- 
rated  banking  assodfitions  was  passed,  which  subjected  to  a 
penally  of  one  thousand  dollars,  any  one  who  becomes  inter- 
ested in  any  association  for  bankiug  purposes,  unauthorized 
by  law.  That  act  was  re-raaoted  in  1838,  and  still  remains 
in  foiee,  if  not  repealed  by  ihe  general  banking  law. 

Under  this  legislation  against  unauthorized  bankiDg  and 
bcuiks,  the  decision  of  the  Supreme  Court  of  the  State,  that 
the  general  banking  law  is  unoonstitutioQal,  and  the  more 
recent  dedsion,  that  under  Ihe  general  banking  law,  the 
dgamzed  companies  are  not  corporations,  it  is  difficult  to 
find  aiiy  principle  on  which  the  obligations  on  such  associa- 
tions can  be  enforced.  They  have  no  standing  within  the 
protection  of  tha  law,  they  haTing  been  established  in  defi- 
ance of  its  prohibitions.  As  between  the  individuals  con- 
cerned, as  parttcq^  criminie^  the  law  could  give  no  aid. 
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And  it  is  not  pereeiyed  how  an  indiyidnal  can  beoome 
indel^ted  to  the  bank,  or  have  a  claim  on  it,  without  being 
involved  in  its  illegality. 

Upon  the  whole,  we  think  the  dimmer  to  the  bill  most  be 
snstained. 


United  States  v.  Stephen  Bbown. 

Mr.  Narvell,  District  Attorney. 
Mr.  Seaman  for  defendant. 

OPINION  6F  the  OO0BT. 

This  was  an  action  of  trespass,  ibr  cutting  timber  upon  the 
public  lands.  On  the  part  of  the  defendant,  it  was  proved 
<hat  he  clwned  the  land,  under  the  act  of  CJongress  of  the 
4th  of  September,  1841.  It  was  objected,  by  the  district 
attorney,  that  a  pre-emptipn  right  under  that  act  can  not  be 
shown  by  parol.  Last  May,  it  was  proved  that  defendant 
admitted  that  he  had  not  paid  for  the  land. 

The  court  instructed  the  jury  that  the.defense  of  the  defend- 
ant could  oidy  be  sustained  by  his  showing  that  he  had  taken 
some  steps  to  secare  his  pre-emptive  right  set  up.  That  d^ott 
of  this,  he  could  plead  no  justification  or  excuse  for  the  tres- 
pass charged. 

Verdict  for  plaintiff.    Judgment. 


Chapin  v.  Sigbb,  et  al. 

An  agent  ifl  a  competent  witness  to  prove  what  he  did  aa  agent  Hie  ooort  held 
that  a  bill  of  lading  ooold  not  be  contradicted  by  parol.  But,  that  etUenoa  mi^ 
be  given  that  the  consignee  had  notice  that  the  goods  belonged  to  a  person  difiemni 
from  the  person  named  in  the  bill.  And  that  a  corrected  bill  of  lading  was  for- 
warded to  the  consignee. 
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Chapin  gave  infitiiictioii  to  defendant  not  to  sell  the  property,  but  to  9tor»  it  until 
it  wouM  command  better  prices .  A  notice  at  the  trial  to  produce  an  original  letter  or 
paper,  will  not  be  enforced  unless  the  paper  be  in  the  possession  of  the  party  or  his 


A  lotler  press  copy,  made  at  the  same  time,  can  not  be  received  as  an  original 
paper. 

Depositions  to  contradict  a  witness  will  not  be  received  unless  the  question  as  to 
tfie  fact  was  distinctly  pat  to  the  witness. 

A  demand  and  refosal,  or  an  actual  conversion,  necessary  to  sustain  an  action  of 
trover. 

When  a  sale  is  made  in  disregard  of  instructions,  elcept  for  advances,  die  con- 
s^gnornay  recover  damages.     * 

Mr.  «/I  M.  Exmwrd  for  plaiutiff. 
MessTB.  BoUh  and  WaUan  for  defendants. 

OPIHION  OF  THE  GOUBT. 

This  is  an  action  of  trorer  for  two  hnndred  and  three  bar- 
rels of  flonr,  Tdiich  belonged  to  plaintitf.  Plea,  not  guilty. 
A  jni7  being  sworn,  Jeremiah  8.  Littlejohn  was  offered  as  a 
witness,  and  was  objected  to  by  defendants'  counsel,  on  the 
gronnd  of  interest.  He  and  his  partner  were  shippers  of  the 
flour,  and  if  he  shall  now  be  permitted  to  prove  a  conrersion 
of  the  floor  by  the  defendant,  it  may  relieve  the  witness  from 
respcmsibility. 

But  the  court  held,  that  the  witness  and  his  partner  acted 
as  agents  in  shipping  the  flour,  and  there  was  no  preponder- 
ating influence  which  would  exclude  him  from  giving  testi- 
mony. In  England  the  doctrine  has  been  departed  from,  so 
Ikr  as  to  admit  a  witness  interested,  if  not  a  party  on  the 
record,  leaving  his  credit  with  Hie  jury.  But  this  witness 
has  no  interest  which  can  exclude  him. 

The  witness  states  that  he  was  acquainted  witii  the  firm  of 
8iger,  Brown  &  Co.,  of  Buffalo.  The  two  hundred  and 
three  barrels  of  flour  were  shipped  from  Detroit,  to  defend- 
mtB,  19th  November,  1846,  on  board  the  propeller  St. 
Joseph.  The  witness  was  asked  who  was  the  owner  of  the 
pioperty ;  whicfa  question  the  defendant  objected  to,  because 
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the  o^menhip  ii  sliowii  hj  Ae  bOl  of  lading.  9  Staxkie  Er. 
283,  ^^  where  goodfi  are  shipped  on  acooimt  of  the  consignee, 
the  property  mnst  be  recognized  as  being  in  him.  3  Oan^ 
86.  Goods  shipped  to  consignee^  consignee  cam  not  maintaiin 
an  action  for  them.  14  Wend^  26 ;  Abbott  on  Shipping, 
249;  4  Cowen  &  Hill's  Notes,  1438.  The  oomrt  held  tfaM 
the  bill  of  lading  can  not  be  contradicted.  The  property 
was  shipped  by  Litdejohn  &  Go. ;  bat  the  court  permitted 
evidence  that  the  consignee  had  notice  the  property  belonged 
to  Chapin,  and  that  a  corrected  bill  of  lading  was  fixrwaided, 
which  waa  admitted  in  e?idenee^  requesting  defendanta  to 
enter  the  flour  on  acoonnt  of  Ohi^in. 

In  January  7, 1847,  the  defendants  were  told  by  witnesa 
that  they  had  sent  the  shippers  an  account  of  the  sales  of  thia 
identical  flour,  and  they  admitted  the  £fust;  bat  witness 
objected,  because  it  was  in  pursuance  of  orden  giTen, 

Defendants  admitted  that  they  had  receiyed  a  letter  iafism- 
ing  them  that  Ohapin  owned  the  flour.  In  March  or  Aparil, 
1847,  heard  Ohi^Mn  make  a  demand  of  the  fiour^  803b«rrela, 
on  a  ware-house  receipt;  this  was  at  Detroit;  defendant  said 
he  wasL  away  fiom  home,  and  did  not  kaow  whether  sueh  a 
shipment  had  been  made.  Ohapin  demanded  satiffretioas 
8iger  refused  to  pay.  This  was  befixre  suit  was  commeuced. 
Witness  never  did,  in  any  way^  satisfy  the  sale  of  the  floor* 
At  BufiiEdo,  witness  told  the  defendants  that  the  floor  be> 
longed  to  Ghapin^who  had  instmeted  witness,  eta,  not  to 
hare  it  sold,  but  to  rtore  it  until  better  prices.  Detodaate 
said  in  the  multiplicity  of  business  tibey  had  ovedooked  tha 
instruction.  The  letter  of  defendants  giving  an  aoeount  of 
sales,  was  dated  the  14th  of  December,  1849. 

The  defendants  admitted  that  the  account  indbded  all  tha 
flowsentbytheSt  Joseph,  lOthofN^orember,  1848.    Hour, 

in  1846,  at  BufiUo,  was  worth  from  $8  76  to  •4.    SomesalM 
were  made  for  9(. 

A  letter  press  copy  was  oiered  in  evidenes,  of  a  letter 
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Ailed  81&t  December,  1846,  to  defendaatB.  Notice  was  given 
to  tbe  defendantB'  ootmsel  to  prodnee  the  originaL  The 
eooBsel  aTerred  tiiat  thej  had  not  the  original,  and  had 
never  Been  St.  The  eotut  held,  the  notice  was  not  reasonable, 
and  that  the  defendants  were  not  to  be  required  to  produce 
the  original,  unless  it  were  in  their  possession,  or  in  posses- 
Bi<m  of  their  counsel,  under  such  a  notice.  And  that  a  letter- 
press copy,  though  written  at  ihe  same  time,  could  not  be 
received  as  an  original. 

The  defense  made,  waK,  that  before  the  bill  of  lading  was 
corrected,  showing  that  the  208  barrels  were  owned  by 
Ohapin,  defendants  accepted  on  the  shipment,  bills  drawn 
19f3x  Nov^nber,  1846,  exceeding  the  receipts  for  the  sale  of 
the  flour,  several  hundred  dollars.  A  bill,  amounting  to  two 
thousand  seven  hundred  and  fifty-two  dollars,  was  drawn  on 
ibe  shipment,  the  day  it  was  made,  which  was  accepted  and 
paid,  before  tile  leMer,  correcting  the  error,  was  received. 
Afterward  an  advance  was  made  on  the  same  flour,  on  claim 
of  Ohapin. 

BepositionB  were  offered  to  be  read  to  impeach  the  state- 
ments of  littlejohn,  by  proving  e^iain  conversations  with 
the  defendants,  respecting  this  transaction.  Hie  plaintiff's 
ooFonsel  objected,  because,  littlejohn,  when  under  examina- 
tion, had  not  been  asked  in  regard  to  these  conversations. 
l%e  court  sustained  the  objections,  but  p^nnitted  Littlejohn  to 
be  called  by  the  drfendants,  and  the  questions  were  asked  him. 

Tlie  account  rendered  was  proved  to  be  correct;  and  that 
littlejohn  asked  an  advance,  and,  adding  a  few  barrels,  he 
obttined  9660«  Littlejohn  said  that  they  would  be  safe  in 
nialriug  a  further  advance,  as  flour  had  risen,  and  (hat 
be  was  authorised  to  dispose  of  the  308  barrels.  Another 
^vdtness  states  that  the  draft  of  9S760  was  accepted  belbi^ 
the  error  was  corrected. 

On  the  part  of  the  defendaots  it  is  insisted,  to  sustain  this 
action,  the  plaintiff  must  show  a  demand  of  the  808  bids. 
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of  floor.  2  SanndeiB  PI.  414  and  888 ;  1  Gamp.  429.  And 
that  the  parly  on  whom  the  demand  is  made  mnst  have  it  in 
his  power  to  deliver  the  property.  2  H.  Blk.  135.  That 
excuses  for  not  deliyering,  is  not  a  conversion — the  refhsal  to 
deliver  must  be  ahBolate,  or  there  mnst  be  a  tortiotis  conver- 
sion.   5  Bam.  &  Ores.  248. 

It  is  also  contended  if  the  defendants  were  in  advance 
when  the  two  hundred  and  three  barrds  were  received, 
defendants  had  a  lien  on  the  flour,  and  they  conld  retain  it 
against  the  plaintiff.  That  the  factor  has  a  general  lien  for 
any  balance. 

The  court  instructed  the  juiy  &at,  to  support  the  action, 
there  must  be  a  demand  and  refdsal,  or  an  actual  conversion 
of  the  property,  and  that  they  must  find  the  right  of  prop- 
erty was  in  the  plaintiff.  And  the  court  said  to  the  juiy,  that 
it  did  not  appear,  from  the  evidence,  that  any  draft  had  been 
drawn  against  the  two  hundred  and  three  barrels  of  flour,  or 
that  Ohapin  had  received  the  proceeds  of  the  same.  From 
the  defendants'  letters,  dated  the  12th  and  19th  of  Febmaiy, 
1847,  the  draft  for  $2752,  was  drawn  against  other  property, 
which  was  received  about  the  same  time,  and  perhaps,  in 
the  same  vessel,  with  the  two  hundred  and  three  barrels.  If 
the  jury  shall  find  the  £Gicts  as  suggested  by  the  comi,  and 
they  are  referred  to  the  evidence,  and  they  shall  be  satisfied 
that  there  was  a  demand  and  refrusal  to  deliver  the  property, 
and  that  it  was  not  sold  by  the  plaintiff's  orders,  the  def^id- 
ants  being  notified  that  the  plaintiff  was  the  owner  of  the 
fiour,  and  that  they  were  not  in  advance  to  the  plaintiff, 
t^eir  verdict  would  be  for  the  plaintiff  for  such  damages  as 
shall  be  equitable  That  the  plaintiff  would  be  entitled 
to  the  rise  in  the  market,  for  a  reasonable  time  aft^  the 
demand  was  made.  That  if  the  sale  was  wrongfully  made, 
at  a  time  when  the  article  was  depressed,  the  defendants 
having  no  right  or  authority  to  sell,  would  not  fix  the  rule  of 
damages  for  the  plaintiff. 
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Lockwood  V.  Cometock  and  Biasell. 

The  jury  found  for  the  plaintiff.    A  motion  for  a  new  trial 
was  made  and  overrnled. 


LOOKWOOD  V.  OOMSTOOK  AND  BiSBBLL. 

After  the  dksolution,  neither  partner  by  any  note  in  writing,  can  bind  the  part- 
nerahq),  even  for  a  debt  contracted  by  it 

And  in  this  view,  a  note  Ib  a  new  contract;  though  it  be  given  to  pay  a  debt  of 
di0  film. 

An  aathority  to  one  party  to  settle  the  accounts  of  the  firm,  collect  and  pay  its 
debta,  does  not  aathorizjs  the  individual  to  give  a  note  in  the  name  of  the  late 
firm. 

Mesfiis.  Sedgwick  and  Gam/pbeU  for  plaintiff. 
Mr.  Hcmd  for  defendant. 

OPINION  OF    THE  OOUET. 

Thib  10  a  motion  for  a  new  trial,  reserved  for  a  full  bench. 

The  snit  was  brought  by  plaintiff,  as  indorsee  of  two 
promissoiy  notes,  dated  September  Ist,  1889,  against  defend- 
ants, as  makers,  nnder  the  firm  of  Oharles  Bissell  &  Go.  It 
was  in  evidence,  that  the  firm  was  dissolved  October  2dth, 
1838,  of  which  payees  had  personal  notice,  prior  to  the 
maMng  of  the  notes.  They  were  given  for  a  debt  due  by  the 
firm,  by  Bissell,  without  any  authority  from  Comstock  to  use 
the  partnership  name.  The  following  advertisement  of  the 
dissolution  of  the  partnership  was  published,  in  the  "Daily 
Advertiser''  of  Detroit,  a  paper  of  general  circulation,  Octo- 
ber 31st,  1888:  ^^Dissolution."  "The  co-partnership  here- 
tofore existing  under  the  firm  of  Oharles  Bissell  &  Go.,  is 
this  day  dissolved  by  mutual  consent.  The  busiaess  will 
liereafier  be  continued  by  Oharles  Bissell,  who  is  duly  author- 
ized to  settle  all  demands  in  &vor  or  against  said  firm." 
**Detroit,  October  29th,  1838.  Signed,  Oharles  BisseU,  H. 
H.  Comstock." 

It  is  argued,  1.  That  the  dissolution  of  the  partnership 
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pat  an  end  to  tiie  power  of  Bissell  to  use  the  portneisliip 
name.  Bell  v.  Morrison^  1  Peters,  870 ;  CHUet  v.  Attoood^ 
2  Doug;  Story  on  partnership,  468,  472^3-4;  Gow,  263-4. 

2d  ground.  That  the  terms  in  which  the  dissolution  was 
announced  to  the  public,  did  not  authorize  Biesell  to  use  the 
name  of  his  former  partner. 

The  question  is  well  settled  in  this  country  that,  after  the 
dissolution  of  a  partnership,  the  partnership  name  can  not 
be  used,  by  either  partner  in  the  creation  of  a  new  oontiact 
That  power  existed  during  the  partnership,  but  its  dissolu- 
tion terminated  it.  The  name  can  not  be  used  in  ^ying  a 
note  for  a  debt  due  by  the  late  firm.  For  that  woiM  be  a 
new  contract,  variant  from  that  which  was  entered  into, 
during  the  partnership. 

This  power  to  use  the  name  of  Gomstock  was,  clearly  not 
given  in  the  notice  of  dissolution.  It  authorized  Bissel,  who 
continued  the  business,  ^^to  settle  all  demands  in  fiivor  of  or 
against  said  firm."  But  it  did  not  authorize  him  to  use  the 
name  of  his  late  partner,  in  entering  into  a  new  contract 
To  setde,  was  to  ascertain  the  balance  due,  and  pay  it,  bat 
not  to  give  a  note  or  any  other  obligation. 

The  motion  for  a  new  trial  is  granted. 


COFE  £T  AI..   V.  BOMETNE  AKD  PmB. 

Tin  mortgiwee  nay  remove  thet  which  is  not  a  fiztwe,  and  wUch  was  placed 
or  conetructed  on  the  ground,  after  the  mortgage  was  executed. 
This  ia  especially  the  case  where  the  purchaaer  had  no  notice,  and  acted  htmafde, 

Mr.  JESmsHong  tor  plainti£b. 
Itr.  Bometfn  for  defendants. 

OPXNIOH  OF  THB  COUKT. 

This  is  an  action  of  trover.    A  mortgage  waa  girai  to  the 
Bank  d  the  United  States  on  tiie  8th  of  April,  1840,  to 
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Becnre  the  payment  of  the  siun  of  ten  thousand  idz  htmdred 
forty-one  dollars  and  fifty-seyen  cents  on  lots  fifteen,  sixteen, 
and  eeventeen,  in  Port  Sheldon,  a  town  on  paper  only,  by  the 
Port  Sheldon  Land  Company.  An  association  was  fonned, 
called  the  '^Port  Sheldon  land  Company,"  in  Michigan,  to 
lay  out  a  town^  bnild  a  steam  mill,  and  to  make  other  improve- 
ments. The  assignees  of  the  bank  bring  this  snit  Before 
action  was  eommenced  on  the  mortgage,  the  trostees  of  the  land 
company  released  the  equity  of  redemption  to  the  plaintiffii. 

The  loan  was  made  to  the  company  by  the  Bank  of  ike 
United  States,  the  18th  of  April,  1838,  which  was  n^otiated 
by  Mr.  Jaadon,  who  was  cashier  of  the  bank,  and  was  one 
of  the  land  company.  When  the  release  of  the  equity  of  re- 
demption was  given,  it  was  stipulated  that  the  proceeds  of  the 
-progerty  should  be  applied  in  payment  of  the  mortgage  debt. 

Mr.  Jaudon  being  sworn,  stated  that  he  acted  as  agent  for 
the  land -company,  and  in  that  character  purchased  an  engine 
to  put  into  a  saw  mill,  which  they  had  constructed  on  one  of 
the  lots  mortgaged.  That  being  in  possession  in  1848,  as 
agent,  and  one  of  the  land  owners,  he  took  down  the  engine 
and  shipped  it,  with  its  apparatus,  to  Detroit,  accompanied 
by  a  bill  of  lading,  which  was  indorsed  to  Bomeyn,  and 
which  he  indorsed  to  the  ^^Bank  of  Sinclair."  Bomeyn  was 
anfhorized  to  sell  tiie  engine,  and  he  did  sell  it  to  the  Bank 
of  Sinclair,  and  indorsed  to  it  the  bill  of  lading.  Pitts  pur- 
chased it  for  the  bank,  in  good  fiEdth,'^without  notice  from 
Bomeyn,  the  bank  having  made  advances  on  the  engine. 

A  bill  was  filed  to  foreclose  the  mortgage— defense  with- 
drawn. No  steps  have  been  since  taken  on  it.  Mr.  Jaudon 
says  the  release  of  the  equity  of  the  mortgage  was  released 
only  on  the  condition  that  it  should  be  in  full  payment  of  the 
mortgage,  and  the  assignors  so  understood  at  the  time  of  the 
assignment.  The  plaintifb  admitted,  by  a  letter  to  Jaudon, 
11th  March,  1847,  that  the  mortgage  was  limited  to  the  lots 
expressed. 
26 
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Tb^  (XHuusel  far  tbQ  pla^tifis  in^  that  tbe  mortgagee^  after 
fiHfeitnre^  maj  @U6  in  troyer  for  any  part  of  tJiQ  fi^<^ 
Berered  b^re  or  after  thQ  mortgt^  became  due)  thouc^  out 
of  poaaeaaiQii.  17  Eng.  Com.  Law>  $179.  Hortgagpf  is  less 
than  a  tenant.  The  pwional  property,  irhw  severed,  atiU 
belonga  to  the  mQrtjg9g^«  Adimt9  thaA  if  the  mortgager  had 
sold  &e  property,  inclndix\g  the  engine,  the  title  vonld  hay^ 
been  good,  But  be  InsiBts  that,  the  engine  being  eevered,  a 
sale  by  the  morligager  does  not  give  a  good  title^  Seeordiag 
acts  have  nothing  to  do  with  the  present  queetion,  S  Wend. 
101;  8  lb.  584;  FoweU  on  Hort.  n.  166;  3  Greenleaf, 387; 
38  Eng.  Com.  law,  115;  1  Doog.  31,  &56;  18  Eng*  Com. 
Law,  486. 

The  only  question  which  is  raiaed  by  the  plei¥iinffl  is, 
whether  the  eogine  could  properly  be  claimi^  iQf  the  moit- 
gagoest 

At  the  time  the  mortgage  was  executed,  there  were  no  im* 
provenAents  on  the  lots.  A  saw  mill  waa  suba$qnen1]j 
constructed.  Kow,  it  is  admitted  that  all  imparoyemeats, 
such  as  a  saw  mill,  essentially  connected  with  the  freehold, 
could  not  be  remoyed  by  l^e  mortgegers.  But  was  the 
engine  so  connected  as  to  make  it  the  property  of  the  mort- 
gagees f  It  was  neoessaiy  to  the  operation  of  the  mill,  but 
was  it  so  attached  to  the  soil,  as  a  fixture,  that  the  mortgagees 
Qoold  not  remoye  it)  The  mortgagees,  after  building  their 
mill,  were  not  bound  to  keep  it  in  operation,  or  to  repair  iL 
They,  haying  erected  it,  had  a  right  to^abendon  it  Bad  the 
improyements  been  on  the  premises  at  the  time  the  mratgage 
was  executed,  the  mortgagees,  by  an  action,  ndgKt  haye 
turned  them  out  of  possession,  or  restrained  them  from  oom- 
mitfcing  waste.  The  mortage  debt  was  due  at  the  time  the 
mortgage  was  giyen. 

But,  if  it  be  admitted  that  the  eogine  was  a  flztore,  and 
could  not  be  seyered  from  the  freehold,  that  could  not  afibot 
the  right  of  the  Bank  of  Sinclair.    Pitts,  the  agent  of  the 
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tank,  pmdiaaed  id,  without  notice,'  tcna  fide^  and  the  bM  of 
faHKBg  MSB  iadoned  to  him  hj  Bomeyn,  to  whom  the  engine 
iras  oouigned.  The  bffl  of  lading,  in  i^egsrd  to  the  tranBfef 
4ff  file  piiopertjr,  lihe  a  1^  of  exchrage,  is  good,  tmlees 
affeeiied  by  sctiee.  And  it  is  not  pietended  that  there 
waa  bod  &ith  on  the  part  of  the  Bank  of  Sinclair,  or  that  {f8 
agent  had  notice.  We  think,  therefbte,  that  as  a  matter  dT 
bw,  the  above  &et8  being  admitted,  the  jmy  nmBt  find  the 
defendants  not  gmlty.  On  this  intimation,  a  non-finit  was 
suffered,  and  a  motion  was  afterward  ma^  to  set  ft  aside, 
which  the  conrt  oyermled. 


Pavxs  &  LooEwooD  V.  Bake  of  the  Biyeb  Raisin. 

A  bnk  irtiAdnmn  a  biU  in  ezpreBs  TioMonof  ite  dtactai,  can  i»>taei  op  mA 
bUl  in  pajmaat 
The  bin  is  void,  and  most  be  so  held  in  all  transactioiis  relating  to  it 

Mr.  Eomeyn  for  plaintiff. 
Mr.  SToUe  for  defendant. 

OBBOON  OE  THE  GOCJET. 

This  is  an  action  of  aasmupsit,  the  general  issue  being 
pleaded. 

The  defendants  gave  to  the  plaintiff  a  draft  of  the  Bank 
of  Brest,  for  two  thousand  dollars.  It  was  nnderstood,  at  the 
tione,  that  the  draft  was  received  by  the  plaistiffi,  in  payment 
of  a  debt  dne  them  by  the  defendant.  The  Bank  of  Brest 
was  insolvent,  and  no  part  of  the  draft  was  ever  reo^ved. 

The  plaintiffs  contend,  if  the  draft  was  received  in  pay- 
ment, it  conld  not  operate  as  such,  because  the  Bank  of  Brest 
vas  oig^uuzed  under  the  g^ieial  banking  law  of  Michigan, 
vhidh  the  supi-eme  court  of  the  State  has  held  to  be  imcoostfr- 
totionail.  But  if  the  bank  was  a  corparation,  the  draft  was 
r^sAj  it  having  been  issued  in  express  vicdatioii  <tf  the  law. 
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It  is  not  material  to  inquire  whether  this  Bank  of  Bndt 
was  organized  or  not.  It  is  enough  to  know,  that  it  was  cm 
of  a  large  batch  of  banks  established  under  a  general  law  of 
Michigan,  which  was  recommended  to  the  popular  sanction, 
and  that  numerous  banks  were  organized  under  it,  all  <^ 
which  turned  out  to  be  banks  without  capital.  They  were 
all  subject  to  what  was  called  the  "  safely  fund  act,"  whidi, 
by  the  Slst  section,  provided  that "  no  moneyed  corporation, 
subject  to  this  act,  shall  issue  any  bill  or  note  of  the  said  cor- 
poration, unless  the  same  shall  be  made  payable  on  demand 
and  without  interest." 

The  draft  in  question  was  in  violation  of  that  law,  as  it 
was  ^not  made  payable  on  demand.  It  was,  therefore,  an 
instrument  which  the  corporation  had  no  right  to  create,  and 
being  void,  it  can  not  be  considered  as  payment  to  the  plain- 
tiff. And  the  court  so  instructed  the  jury,  who  found  for  tbe 
plaintiff.    Judgment.    3  M'Lean,  Weed  et  dl.  v.  Snow^  265. 


Geobgb  Elmikobb  v.  John  Dbew. 

A  ptrtial  fiiliire  of  the  consideration  can  not  be  eet  up  aa  a  defense  to  tbe  note 
given  on  the  purchase. 

There  are  conflicting  autfaoritiee  on  the  sukgect ;  but  the  wei^t  of  audmitf  Is 
asabore  stated. 

It  was  the  doctrine  of  the  Suprome  Ck>urt  when  this  case  was  decided. 

Since  that  time,  a  different  rule  has  been  sanctioned  by  that  Court 

Messrs.  Bates^  Hand^  Boftstow  <&  Zoohooad,  DougUm 
and  Wallc«t  for  plaintiff. 
Mr.  Frazer  for  defendant. 

OPIKION  OF  THB  COUET. 

This  is  an  action  of  assumpsit  by  the  indorsee  against  the 
indorsor  of  a  note.  The  dedaration  contains  eleven  counts. 
The  jSrst  count  states  that  E.  Morse  &  Co.,  made  their  prom- 
issory note  on  the  10th  of  March,  1838,  for  fifteen  hundred 
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dollars,  payable  sixty  days  after  date,  to  the  order  of 
defendant,  at  the  office  of  the  American  Fnr  Company,  in 
the  dty  of  New  York;  which  note  was  assigned  by  the 
deH^dant  to  the  plaintiff,  was  dnly  presented  for  payment, 
and  protested. 

The  2d  connt  was  sabetantially  the  same.  The  8d  oonht  the 
same,  and  in  addition,  that  the  makers  of  the  note,  who  were 
eommiflsion  merchants,  transferred  to  the  defendants  a  large 
amonnt  of  merchandize  to  indemnify  the  defendant,  for  his 
indorsements,  etc.,  and,  therefore,  tiiat  he  was  not  entitled 
to  notice,  etc.   . 

The  4tii  connt  was  substantially  the  same  as  the  third. 

The  5th  connt,  that  the  said  Morse  &  Co.,  made  their 
certain  other  note  in  writing,  on  the  same  day  payable  to 
the  defendant,  at  the  same  place,  four  months  after  date,  for 
eleven  hmidied  and  one  dollars,  which  was  indorsed  b^  the 
defendant  to  the  plaintiff,  that  at  matnrity  the  note  was  pre- 
sented at  the  place  of  payment,  and  dne  diligence  nsed,  etc. 

The  6th  connt  states  the  making  of  the  said  note,  payable  to 
the  oid^  of  the  defendant,  which  was  indorsed  by  him ;  and 
dne  diligence  was  nsed,  etc.,  and  that  at  the  time  the  note 
was  executed,  a  large  amount  of  merchandize  was  trans- 
ferred to  defendant  for  his  indemniiy,  etc. 

The  7th  count  was  substantially  the  same.  The  four 
following  were  the  ^neral  counts : 

The  defendant  pleaded,  1.  The  general  issue.  2.  That 
the  American  Fur  Company  are  the  owners  of  the  notes 
sued  on,  which  company  is  incorporated,  and  that  some  of 
the  corporators  reside  in  the  district  of  Michigan.  The 
third  plea  is  to  the  same  effect. 

The  4th  plea.  That  previous  to  the  execution  of  the  notes, 
£.  Morse  &  Co.  contracted  with  the  American  Fur  Com- 
pany to  purchase  a  large  quantity  of  white  fish,  at  eight 
dollars  per  barrel ;  and  that  the  company  warranted  the  fish 
to  be  well  cured,  good,  sound,  and  wholesome,  on  which  six 
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handted  banels  wef^  pnxohaeed,  and  tlutt  £he  Dotea  ime 
esecnted  in  part  payment  of  tlie  eame,  «nd  aTers  that  §» 
fidi  were  not  well  eared,  but  irope  bad,  nmoimd,  unwiiQle- 
some,  and  of  no  yalne  wbatevor.  That  the  said  notes  iraM 
assigned  to  the  plaintiff  after  their  matoiity,  to  frit,  on  flaa 
1st  ik  Fofanuny,  1842,  and  at  the  place  last  aforesaid. 

5th  plea.  That  B.  Mane  A  Co.  purchased  six  hnndied 
hamia  of  white  fish,  at  eight  dollars  per  banel,  from  the 
eompanj,  who  frandnlenfly  and  deeeitfiilly  and  know*- 
ingly  flfcated  and  represented  to  said  E*  Horse  A  Co.  the* 
llie  fish  were  well  cored,  good,  sound,  and  whoksome  Ihat 
the  sanie  were  imsomid,  etc.,  and  of  no  value. 

dfh  pka.  That  the  defendant  waa  a  mere  aooonunodation 
iadorser  on  the  notea.  That  the  plaintiff  by  an  insbnsmA 
of  writing,  gave  to  Horse  &  Co.  six  months'  time  for  ft 
vafaiaUe  consideration  paid,  for  the  payment  of  the  notea^ 
by  whidi  the  defendant  waa  discharged. 

7th  plea.  That  defendant  was  an  accommodation  indorser^ 
and  leceiTed  no  consideration  therefor,  that  six  week's  tiihe 
to  the  maker  was  given,  after  the  notes  became  dne^  etc« 

8tti  plea.  That  defendant  was  an  accommodation  indonwrv 
and  that  six  months'  time  was  given,  ete. 

9th  plea.  That  time  was  givto,  etc.,  for  a  valuaUe  con- 
sideration, etc. 

10th  plea.  That  the  promises  in  the  3d,  Sd,  4th,  6tii,  7ih^ 
dtii  and  9th  counts,  were  the  same  as  set  f<»-tii  in  the  first  and 
fifth  counts,  and  that  he  received  no  consideration  thefefor, 
and  that  without  the  assent  or  knowledge  of  defendant,  for  i^ 
valuable  consideration,  time  was  given. 

The  plaintiff  replies  to  the  2d  plea  that  the  notes  were  not 
the  property  of  the  Fur  Company  at  the  time  stated  in  the 
xplea,  and  tenders  an  issue. 

To  the  8d  plea  issue  was  joined.    To  the  4th  and  6th  pleas 
the  plaintiff  demurs,  and  assigns  causes  of  demurrer.    On 
these  pleas  the  principal  points  arise  on  the  pleadi  ngs.    Tho 
defendants  joined  in  demxurer. 
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Tbe  fiifit  Mase  of  <kmmt^  alleged  ^'tliit  the  property 
wtt  &ot  isetamed  or  offered  to  be  retamed;''  it  is  itisisted  by 
ibe  d^b&datit  that  ft  -mA  ftol  neoesdftty  t6  aver  atiy  etteh 
tiiiAg.  Obief  Justice  Spencotr  eays!  "We  know  of  no  oaiie 
in  wbieb  l^ei^  is  an  omfafBion  to  rettim  libe  itfticle  agreed  to 
be  Bold  vbidi  ps^hides  i&e  defendant  fifom  eontesting  the 
price  on  the  gtOttid  that  it  was  not  returned  to  the  vendor." 
See  18  John.  Eep.  141;  IT  Oom.  L.  878,  Ifll,  991;  8  New 
Hamp.  4S5.  And  the  eonnsel  remark,  it  was  held  in  the 
abote  0060,  **that  though  the  defendant  had  not  retained  iHt 
ofi^red  to  Mtam  the  hate,  she  lidght  !n  an  action  brought 
againit  her,  ne^eitheleds,  inniet  on  a  dedocfion  of  the  price 
originatiy  agreed  to  be  paid,  in  proportion  to  the  diminished 
"valne.^'  liii,  it  is  oontdnded,  is  ^  settled  doctrine  in  this 
country  and  in  England*  The  role  is,  as  contended,  "  that 
if  tteie  is  no  ben^Soial  oobsideradon  there  shall  be  no  pay." 
1  Osmp.  88, 190 ;  Peake'g  OM.  &9, 216 ;  &  New  Bep.  136. 

A  promiaaory  note  given  on  the  sale  of  a  diattel,  j^odn- 
kntly  xepramited  by  the  seller  to  be  of  great  valne,  when  in 
flast  it  waa  of  no  value,  is  without  considsration  and  void« 
So  wheie  disve  is  a  wammty^  and  the  retom  of  the  propdHy 
isunnecGasaiy;  and  it  is  insisted  that  it  is  immaterial  whether 
the  suit  is  brought  on  the  original  oonttact  or  on  the  security 
tcfc  the  puichase  money.  Even  a  partial  failm^  if  fraud 
intervene^  is  a  good  dofose.  6  Mass.  Bep«  46 ;  &  Taunt. 
2;  lEsp.B^aoi;  1  Gamp.  Bep*  41  n. ;  Baily  on  Bills,  58fr, 
notes  7  and  8 ;  1  Mason,  489 ;  10  Mass*  E.  415. 

There  ia  great  conflict  in  the  authorities,  whether  a  partial 
fidluro  of  the  coosideimtLon  may  be  set  up  in  defense,  in  an 
action  on  the  note  given  for  the  purchase  money.  The 
asthorilies  all  agree  that  where  thore  is  a  total  fidlure  of  the 
oonaideimtiitt,  it  is  agood  defense ;  or  where  the  parties  have 
agreed  vpon  the  aniount,  the  feilmee  being  partial,  defense 
may  be  made.  But  where  the  question  as  to  the  extent  of 
the  fiiilttPe  is  open^  the  weight  of  authority  is  against  the 
argument  of  defendant's  counsel. 
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The  article  pnichafied,  six  hnndred  baraeb  of  fish,  is 
alleged  to  have  been  badly  cured,  and  of  no  value,  and  the 
warranty  of  the  vendor  was,  that  th^  were  well  cnred,  etc* 
Bat  th^  is  no  avennent  in  any  of  the  pleas  thatthe  banels 
are  worthless,  and  it  is  difScolt  to  say,  that  there  is  a  total 
fieulure  of  the  consideration.  The  barrels,  at  twenty-five 
cents  each,  would  be  worth  one  hundred  and  fifiy  dollars, 
which,  it  is  true,  is  an  inconsiderable  amount  when  com- 
pared to  the  sum  of  four  thousand  eight  hundred  dollars, 
agreed  to  be  paid  for  the  fish ;  yet  there  is  no  rule  by  which 
the  court  or  jury  can  limit  a  defense  in  such  a  case.  The 
failure,  if  matter  of  defense,  cannot  depend  upon  the  extent 
of  it.  If  it  be  less  than  total,  it  must  avail  the  defendant,  to 
the  amount  of  it,  on  principle,  however  inconsiderable  it  may 
be,  when  compared  to  the  purchase  money. 

In  the  case  of  Oreenleqf  v.  Cook^  2  Wheat.  13,  the  court 
say,  ^^  where  a  promissory  note.has  been  given  for  the  pmebase 
of  real  property,  with  full  knowledge  of  the  extent  of  an  in- 
cumbrance, defect  of  title,  arising  firom  that  incumfaranfie,  is 
no  legal  bar  to  an  action  on  the  note."  And  they  say,  "  that 
any  partial  defect  in  the  tide  is  not  inquirabte  into  in  an 
action  on  the  note  in  a  court  of  law,  but  the  party  must  seek 
relief,  if  any  where,  in  chancery." 

There  may  be  cases  in  which,  to  set  up  a  partial  fiEulure  of 
consideration,  would  be  attended  with  but  little  diflBcolly^ 
and,  in  the  language  of  Ohancellcnr  Kent,  would  avoid  a  cir- 
cuity of  action.  But  the  question  is,  not  what  might  be 
practicable  in  some  cases,  but  what  is  the  best  and  safest  rule 
on  the  subject.  I  say  this,  because  there  are  decisiona  both 
ways. 

If  ow,  where  there  had  been  a  partial  fitilure  or  defect  of  title, 
as  in  the  above  case  cited  fix>m  Wheaton,  two  issues  would  be 
presented ;  first,  as  to  the  execution  of  the  instrument  on 
which  the  action  is  brought ;  and,  second,  the  extent  of  dam- 
age by  the  partial  &ilure  of  titie.    dan  both  of  these  be  sub- 
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mitted  to  die  aame  jury;  or  would  the  defendant  be  required 
to  admit  the  execution  of  the  inBtmment,  on  pleading  tiie 
partial  fidhire  t  If  this  were  adopted  as  a  general  principle, 
it  would  lead  to  embarraaBment,  if  not  nncettainty  in  plead- 
ing. A  jmy  wonld  not  be  the  most  competent  tribunal  to 
investigate  an  intricate  controyersy  as  to  land  titles ;  and  if 
the  partial  fiEdliare  had  not  been  settled  judicially,  must  the 
comrt  and  jpry  inquire  into  the  title,  and  determine  it  t  This 
would  require  another  party  to  be  brought  before  the  court, 
who  had  no  interest  in  the  original  suit.  Such  a  course 
woidd  be  imi»acticable. 

Where  goods  are  sold  and  detivered  with  warranly,  and  a 
negotiable  note  is  given  in  consideration  of  such  sale  and 
delivery,  if  tiie  contract  be  absolute,  such  breach  of  it  cannot 
be  set  up  as  a  defense  to  an  action  on  the  securify ;  unless  the 
contract  be  rescinded  by  the  consent  of  both  parties,  it  re- 
mains open.  Ohitt  on  Oon.  743,  748,  note  495 ;  28  Wend. 
114;  a  Hill's  Bep.  293;  Thornton  v.  Wynn,  12  Wheat. 
Bep.  188 ;  6  Oonn.  508,  515 ;  Fotffer  v.  Wdls^  Oowper  Bep. 
818;  We9ton  v.  Dcms^  Douglas  28 ;  1  Term  Bep.  185-6. 

If  tiie  contract  be  yet  open,  the  plaintiff's  demand  is  for 
unliquidated  damages,  on  a  special  contract  of  warranly ;  and 
the  issue  as  to  whether  there  has  been  a  breach  of  warranty 
cannot  be  tried,  except  on  a  special  action  on  the  warranty. 
I,ems  V.  GoBffrove^  2  Taunton ;  Ohitt.  on  Oon.  465. 

The  ease  of  Oherl  v.  JBethune^  22  Oom.  L.  Bep.  868,  en- 
fixroea  the  distinction  between  an  action  for  the  price  of  goods 
and  one  brought  on  a  security  given,  on  the  authority  of 
Morgan  v.  BiohoTd&on^  1  Oamp.  40 ;  and  Tye  v.  Owynn^  2 
Oamp.  846,  cases  which  the  court  say  have  always  been  acted 
on,  and  the  court  expressly  applies  the  doctrine  to  cases  where 
tbere  has  been  a  warranty.  19  0<Mn.  L.  Bep.  121 ;  1  Term, 
188;  Salemon  v.  Turner^  2  Oom.  L.  Bep. 

The  case  of  Moggmidge  v.  Jonea^  14  East,  456,  is  a  strong 
case  to  show  that  in  an  action  on  a  note  the  rule  is  strict  with 
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fegiard  to  letting  in  dedanses  founded  on  want  of  oonnder- 
Ation.    S6  Wend.  107. 

In  New  Tork)  the  English  itde  tiiat  partial  fitilnre  of  con* 
sidmition  oan  nol  be  shown  in  eiridenoe  in  an  Mtiott  on  a 
note,  has  not  been  obeerved.  d  Wend.  106 ;  S6  Wend.  lU ; 
13 lb.  606;  Stoiyon  BilU,  304;  17  Oem.  L.  Bep.  IBl. 

A  partial  Ikilnie  can  not  be  eet  np  as  a  defense  to  the  note 
given  for  the  ptorahase  money.  Id  Wheal.  183 ;  19  Wend. 
6M;  5  Mass.  819;  18  Pick.  95;  1  Metcaif,  547;  2  £eat 
OcKmin.  480;  6  Eart,  449;  &  Bam.  &  Adolphns,  456. 

The  5th  plea  sets  np  firaud  and  deceit,  but  does  not  ater 
an  offer  to  rcBcind  the  contract  by  retnniing  the  property 
which,  as  appears  from  the  {dea,  the  deftndants  t^eoeited, 
and  still  retains. 

IFrand,  nndonbtedly,  aToids  a  oontraot.    Btd^,  whenever 
the  pnrehaser  retains  the  property,  it  is  evidence,  in  law, 
that  he  abides  by  the  contract;   and  it  is  consequenfly 
considered  as  binding  between  the  parties.    And  the  <ttly 
difb^eoce  between  such  a  case  and  one  of  wananty  it^ 
that  the  party  defrauded  may,  at  his  own  option,  resdnd 
the  contract  in  a  reasonable  time.    To  this  th^  may  be  an 
eaoeption  where,  from  the  drcmnstances,  it  is  impnidaleaUe 
to  letnni  the  property,  as  the  death  of  a  horse,  ete.,  and  in 
snch  a  case  anotioe  should  be  given  to  the  vendor.    %  TwaaL 
2;  12  Wheal.  168;  2  Hill,  392;  14  East,  486;  2  Kentll 
Oomm.  480 ;  1  Metcalf,  647 ;  Ohitt.  on  Oon.  679,  690^  743: 
15  Mass.  819;  12  Wheat  198;  Blmh&t  v.  Vfwma^  18 
John.  Bep.  303 ;  8  Peters's  Bep.  915 ;  8cfuMeft  v.  ^fuJr^u^y 
9t  al.y  9  McLean,  464.    In  the  case  above  dtsd  from  1ft 
Wheat.,  the  coort  say,  *'  if  the  sale  be  absolute,  and  l^re  St 
no  subsequent  consent  to  take  back  the  artkde,  the  contraM 
remains  open,  and  the  vendee  must  resort  to  his  aotion  on 
the  warranty."    But,  in  sudli  a  case,  where  there  had  been  a 
total  fidlure  of  the  consideration,  it  might  be  set  up  in 
defense. 
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From  the  atriiboritieB  cited  on  both  sides,  it  ^will  he  seen, 
l3iBt  eonrts  dSffet  as  to  the  right  of  a  defendant  to  set  np  a 
partial  ftdlnre,  in  defense,  to  an  action  on  the  note  given ; 
bat  the  weight  of  anihority,  especially  in  England,  is  against 
tke  right.  And  snch  I  considered  to  be  iho  establiBhed  doe- 
trine  of  IheSnpreme  Ck>nit,  as  dedlo^  In  d  McLean,  abore 
dtedt  A  veiy  reoent  decision,  not  yet  reported,  in  the 
Snpretne  Oomrl,  has  overroled  iSbe  cases  in  Ihat  conit.  Bnt, 
aa  the  light  of  that  opinion  was  not  given,  nntil  long  after 
ihe  dedfiion  of  the  case  now  before  ns,  the  dedsion  must  be 
reported  as  it  was  pronounced.  In  its  entombment,  this 
opinion  will  not  be  dishonored ;  for  it  will  repose,  at  least  as 
vegaids  tiie  decision  of  the  above  point,  by  the  side  of  the 
opinions  of  iUnstrions  jndges. 

l%e  ^  plea  avers  that  the  defendant  indorsed  the  note  for 
the  accommodation  of  B.  Morse  &  Oo.,  the  makers,  and 
without  consideration ;  and  that  the  plaintiffs,  for  a  valnablc 
conflidemtion,  agreed  with  £.  Morse  &  Co.,  without  the 
assent  of  the  defendant,  to  extend  the  time  of  payment,  etc. 

The  replication  traverses  the  averment  that  the  defendant 
indorsed  for  the  accommodation  of  £.  Morse  &  Co.,  and 
av^rs,  that  he  received  a  valuable  consideration  therefor,  and 
denies  the  agreement  to  extend  the  time  of  payment,  etc. 

To  this  replication  the  defendant  demurs,  for  duplicity  in 
traversing  both  the  averments,  that  the  defendant  ^as  an 
aocommodation  indoxser,  and  the  avennent  that  time  was 

It  is  admitted  to  be  a  rule  of  pleading,  where,  on  one  side 
it  consists  of  several  distinct  and  material  fects,  all  of  which 
are  necessary  to  its  legal  sufficiency,  the  adverse  party  is 
allowed  to  traverse  only  one  of  them.  A  d^ial  of  either  of 
them  in  law  is  .an  answer  to  the  whole.  A  denial  of  more 
than  one  of  such  distinct  and  material  points,  is  duplicity. 
United  States  v.  Oumpton^  8  McLean,  108 ;  Gould's  Fl.  406, 
aeo*  49* 
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The  ayerment  in  the  plea,  that  the  defendant  was  an 
aooommodation  indorser,  as  regards  the  extension  of  tile 
time  of  payment,  conld  be  of  no  importance.  If  the  lime 
were  extended,  for  a  valnable  consideration,  as  allied,  the 
indorser  is  discharged,  whether  he  was  an  aocommodafcio& 
indorser,  or  indorsed  for  a  yaloable  consideration.  That 
allegation  in  the  plea  may  be  considered  as  snrplnsage,  for 
in  no  point  of  yiew,  as  regards  the  extension  of  time,  raised 
in  the  plea,  conld  snch  allegation  be  of  any  importance. 
Story  on  BiUs,  sec.  191 ;  Brovon  y.  Mott^  7  Jc^.  fiep.  361. 

To  ayail  himself  of  the  fact  of  his  being  an  accommoda- 
tion indorser,  the  defendant  mnst  ayer  and  proye,  that  the 
plaintiff  gaye  no  yalue  for  the  notes,  or  took  them  oyer  due. 
He  will  be  presumed  to  be  a  holder  for  yalne,  nnless  the 
contrary  be  made  to  appear.  8  Phil.  Ey.  417;  Sunfl  y. 
Tyron^  16  Peters's  Bep.  16 ;  Brcmah  y.  BoberU^  37  Com. 
L.  Bep.  464. 

The  demurrer  to  the  aboye  replication  is  oyerroled.  The 
demurrers  to  the  fourth  and  fifth  pleas  are  sustained.  Leaye 
giyen  to  amend  the  pleadings  of  either  party,  etc. 
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An  aoeepted  draft  will  not  be  coiMidered  in  payment  of  an  indoiaed  note,  nnle^ 
there  was  an  ezpreae  contract  that  it  ahoold  be  so  received 

Notice  to  indoraen  is  sufficient,  if  it  describe  the  note  so  that  the  indorserB  mnst 
know  it,  and  state  the  payment  was  demanded  and  protest  made,  and  that  ths 
holders  look  to  the  indorsers  for  payment 

If  time  be  given,  for  a  valuable  consideration,  the  indorsers  are  discharged. 

Mr.  Hand  appeared  for  plaintiff. 
Mr. for  defendants. 

OPimON  OF  THE  OOUET. 

OenUevnen  cf  the  Jury: — 
This  suit  is  brought  by  the  indorsee  against  the  indorsers 
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of  the  follo^vring  proBodssoiy  note :  ^^Bix  months  after  date  I 
promifle  to  pay  on  the  order  of  George  0.  Oibbs,  James  S. 
Sanfoid  and  J.  Wright  Gordon,  two  thousand  two  htmdred 
and  fifty  dollars,  with  interest,  for  Talne  reoeived,  at  the  office 
at  the  Korth  American  Banking  and  Tmst  Oompany,  in  the 
dty  of  New  York."  Signed,  Sidney  Ketchnm.  Indorsed  by 
the  payers  in  blank. 

The  note  was  not  paid  at  matority.  Stephen  Mexrihew, 
of  the  city  of  New  York,  a  notary,  was  sworn  as  a  witness, 
who  stated  that  at  the  maturity  of  the  note  he  presented  it  for 
payment,  at  the  North  American  Bank  and  Trust  Oom- 
paay,  in  the  dty  of  New  York,  and  finding  no  funds  in  the 
bank  to  pay  it,  he  protested  the  note  for  non-payment,  and 
gaye  to  the  indorsers  the  following  notice :  New  York,  8d 
July,  1889,  $2250  00.  Gentlemen— Please  to  take  notice, 
that  a  promissory  note,  made  by  Sidney  Ketchum,  for  two 
tiiousand  two  hundred  and  fifty  dollars,  with  interest,  in- 
dorsed by  you,  is  protested  for  non-payment,  and  that  the 
holders  look  to  you  for  payment  thereof.  Signed,  Stephen 
Merrihew,  Notary  FuUic,  and  directed  to  George  0.  Gibbs, 
Jas.  S.  Sandford,  J.  Wright  Gordon,  at  Marshall,  Michigan. 

1st  ground  of  defense.  This  notice  is  objected  to  as  insuffi- 
cient. We  think  it  contains  all  the  requisites  of  a  good 
notice.  In  the  first  place,  it  describes  the  note  with  such 
certainly  as  not  to  be  mistaken  by  the  indorsers,  and  they  are 
informed  that  it  was  protested  for  non-payment,  and  that  the 
hdder  will  look  to  tiiem  for  payment.  Nothing  more  than 
this  was  required.  The  signatures  are  printed,  which  is 
proved  to  be  the  mode  of  signing  in  New  York.  2d  ground 
of  defense.  That  the  note  was  paid.  Sidney  Ketchum  being 
sworn,  states  that  the  defendants  were  accommodation  indor- 
sers. The  note  was  not  paid  by  him,  and  the  witness  does 
not  know  that  it  would  do  to  say  it  was  paid.  Witness  was 
inNenw  York,  and  Ogden  informed  him  if  he  would  get  a  good 
acceptance  he  would  take  it  for  the  note,  and  witness  proposed 
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the  nanifi  of  6eh«q^,  a  floor  dealer,  Uwd  inNcfv  Yorkdfjr. 
C^en  aaid  he  wooU  iaqiure  into  Ifae  oinmnntaiioeB  cf 
Behuylar,  and  in  a  day  or  l^o  he  told  mtHess  that  he  imnM 
take  the  aoceptanoe.  Witnesa  prooored  fin  aoDeptaooB,  ^rait 
to  Ogden^i  offioe^  found  Urn  absentw  Ogden's  ckdc  took  Uie 
aco^ytanoe,  and,  on  caleoktion,  Ibmid  it  OTeipaid  the  aote 
about  fourteen  or  fifteen  dollars,  witness  thinks,  and  the  ckA 
paid  to  witneae  the  balance  at  the  time.  Witnefls  roqpiested 
ii»  deMyerj  of  Hm  note,  but  tiba  deii  dedmed  giving  k,  s^- 
Ing  thaljC^ljdea  wonld  xetom  in  alBv  minnteB,  and  witn^ 
better  speak  to  him  on  the  snbfect  of  the  note.  Ojgdm 
advanced  fiome  money  to  the  plaintiff,  and  was  the  bidder  of 
the  note  now  sued  on,  at  least  one-half  of  the  anuMmt  of  it^ 
and  he  reoeired  it  fcr  collection.  Eetchmn  called  en  witcnai 
and  inqmied  whether  witnen  wovld  tako  a  good  aooeptanee 
in  paymentof  the  note.  Witnesssaidhe  woold^  The  accept* 
anoe  of  Schuyler  was  offered.  Witnees  made  inqaiiy  as  to 
his  responsibility,  and  eoold  ascertain  aothiag.  fhen  he 
infbnued  Ketchum  that  he  could  not  take  the  aeeeptaaee  in 
payment  of  the  note,  but  would  receive  it  and  any  Hung  daft 
in  the  shape  of  security,  and  would  apply  any  paymojto 
indisdiarge  of  the  note.  The  acceptanoe  was  takan  on  these 
oondition&  Witnesa  instnmted  his  book-keeper  to  apply  any 
payments,  made  on  the  acceptance^  in  disc^airge  of  the  nots. 
The  acceptance  was  for  $2350.  The  note  was  for  ^SSO. 
The  acceptance  dated  6di  Jnty,1888;  interest  up  to  ti^  ttose 
$80  07;  interest  Ibr  sixty  days,  the  time  of  the  aeceptenee) 
$57,  making  the  smn  of  $2857  07,  firom  whidi  deduct  fOTI 
there  will  be  left  the  sum  $2360  07,  for  which  the  aceeptame 
wasdrawB.  The  thirty  seven  doBaxs  were  paid  by  Eetchnm. 
Witness  never  agreed  to  give  up  the  note  oil  the  leoeipt  of 
t^  acceptance ;  but  gave  Ketchum  to  understand  £hat  he 
would  not  receive  &e  acceptance  in  payment;  that  he 
received  it  as  security.  The  plaintiff  aftm^ard  took  up  the 
note,  paying  witness  the  amount  advanced  1^  him. 
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Mr.  Kefldnim  Bpei^  witb  Hmck  hesitaacff,  gentlemen,  in 
Ngaid  to  the  jiaym^it  of  Hie  note  bj  &e  acceptance.  Indeed, 
he  Aoee  not  say  when  ike  acceptance  was  haaoded  to  Ogden, 
that  it  was  received  in  payment.  He  requested  of  the  clerk 
tiie  deHyery  of  the  note,  bat  he  dedined  giving  it^  and  re* 
fearred  the  witness  to  Mr.  C%den.  And  on  hia  suggestion, 
witness  permitted  the  note  to  remain  in  his  hands,  until  the 
aooeptanoe  was  due.  If  the  acoeptanoe  was  given  in  pay* 
meat  of  Hhe  note,  it  was  a  discharge  of  it  as  folly  as  if  ^ 
money  had  been  paid.  And  if  tiatis  had  been  done,  the  note 
would  hardfy  have  been  left  in  the  hands  (^  Mr.  Ogd^i. 
The  £act  of  retaining  the  note,  witii  the  assent  of  Eetchum, 
until  the  acceptance  was  due,  would  seem  to  imply  that  the 
note  was  not  considered  as  discharged  by  the  accepted  draft. 
If  by  this  the  note  were  paid^  it  could  be  of  no  value  in  the 
hands  of  Ogden,  or  of  any  other  person,  who  had  notice  that 
it  had  been  paid. 

The  statement  ol  Mr.  C^den,  who  has  no  interest  in  the 
transaction,  is  exjdidt,  that  he  informed  Mr.  Eetchum  the 
draft  would  not  be  received  in  payment  of  the  notQ,  but  as 
seeority ;  and  that  any  amount  paid  upon  it  sho«dkl  be  apjdied 
in  difidiarge  of  the  note.  And  the  note,  aft^  the  delivecy 
of  the  aoc&ptanoe  to  Ogden,  being  left  in  his  poesesslon,  is 
corroborative  of  his  statement.  It  will  be  for  the  jury  to 
pass  upon  the  fact  of  payment.  To  make  the  acceptance  a 
payment  of  the  note,  it  must  be  made  clearly  to  appeear  to 
the  jnry,  that  it  was  so  received.  It  seems  that  the  suit 
which  had  been  commenced  on  the  note,  was  discontinued 
on  the  acceptance  being  given.  And  the  second  acc^tance 
was  given  for  the  same  amount  as  was  due  on  tiie  note. 
Th^re  waa  some  money  paid  at  the  time  th/s  acceptance  was 
renewed.  This  mon^,  Mr.  Eetchum  says,  was  paid  to  him 
bj  the  clerk;  but  Schuyler  and  Ogden  bc4lL  say  the  money 
was  paid  by  Eetchum.  Ogden  says  that  he  was  not  satisfied 
with  the  responsibilily  of  Schuyler. 
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That  tune  was  given  for  the  payment  of  the  money,  which 
releases  the  indorsers,  is  the  third  and  last  gronnd  of  defense. 

Was  the  acceptance  given  for,  or  on  account  of,  the  note! 
If  it  were  so  given,  as  a  security,  it  did  not  postpone  aa 
action  upon  the  note.  To  discharge  the  indorsers,  there  miiBt 
be  a  valid  agreement  between  the  holder  and  maker  of  the 
note,  to  postpone  the  payment  for  some  time.  And  to  have 
this  effect,  witness  says  that  Ogden  said  he  believed  Schuy- 
ler was  good,  but  he  would  rather  that  witness  would  lea?e 
the  note  until  the  acceptance  became  due,  for  the  reason 
that  he  had  no  interest  in  the  matter— was  doing  business  for 
others ;  to  which  witness  assented. 

Witness  was  arrested  in  New  York,  on  the  note,  and  was 
required  to  give  bail,  ^unless  the  suit  should  be  settled.  Og- 
den agreed  with  witness  that  he  would  receive  an  acceptance 
in  payment  of  the  note ;  and  the  acceptance  was  given,  and 
the  suit  was  settled.  Ogden  is  reputed  to  be  a  lawyer  in 
New  York*  Witness  has  been  sued  on  the  note  in  Michigan. 
The  acceptance  has  never  been  given  up.  It  was,  witness 
thinks,  payable  in  sixty  days.  It  was  due  before  witness  was 
again  sued  on  the  note,  a  year  or  more.  At  the  time  Ogden 
agreed  to  take  a  good  city  acceptance,  and  when  the  accept- 
ance was  taken,  nothing  was  said  as  to  what  should  be  done 
with  the  note. 

At  the  time  the  acceptance  was  given,  and  ever  since,  wit- 
ness has  been  greatly  embarrassed;  thinks  he  gave  but  one 
acceptance.  Witness  is  positive  that  at  the  time  the  accept- 
ance was  given,  a  sum  of  money  was  paid  to  him,  which 
was  the  amount  the  acceptance  exceeded  the  note.  Schuyler 
had  no  assets  of  witness. 

Schuyler  says,  on  or  about  the  4th  of  September,  1838, 
witness  accepted  a  draft  drawn  by  Ketehum,  payable  to  his 
own  order,  for  two  thousand  three  hundred  and  fifty  dollan, 
payable  in  sixty  days.  It  was  indorsed  to  Ogden.  This 
draft  became  due  about  the  6th  of  November,  foUowiiig. 
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Witness  accompanied  Ketchum  to  Ogden's  office,  where 
Ketchum  gave  Ogden  his  draft  or  note  indorsed  by  witness, 
for  the  above  amount,  and  took  up  the  first  acceptance.  Wit- 
ness was  able  to  pay  the  amonnt  when  the  second  draft 
became  due.  £etchnm  paid  some  money  on  the  renewal  of 
the  acceptance. 

It  must  be  an  agreement,  as  if  suit  should  be  commenced 
before  the  time  agreed  upon,  a  Court  of  Chancery  would 
enjoin  the  party  firom  prosecuting  the  suit.  And  such  an 
agreement  must  be  founded  on  a  valuable  consideration. 

8ueh  an  agreement  may  be  proved  by  parol  or  by  writing, 
and  must  have  been  so  expressed  as  to  be  understood  by  the 
parties.  Such  an  agreement  does  an  injiuy,  in  a  legal 
point  of  view,  to  the  indorsers.  They  have  the  right  to 
pay  the  note  to  the  legal  holder,  and  be  subrogated  into  the 
rights  of  the  holder,  to  prosecute  the  makers  of  the  note. 
But  if  be  has  made  such  a  contract  with  the  holder,  as  to 
prevent  any  action  firom  being  brought  on  the  note  for  a 
given  time,  this  right  of  the  indorsers.  is  impaired,  and  they 
are  consequently  relieved  from  responsibility. 

If  the  acceptance  was  not  received  in  payment,  but  was 
received  with  an  express  agreement  that  there  should  be  no 
proceeding  on  the  note  until  the  acceptance  become  due,  the 
defendants  are  discharged.  The  holder  of  the  note  was  not 
bound  to  sue  the  maker,  but  he  discharged  the  indorsers  if  he 
made  a  contract,  founded  on  a  valuable  consideration,  that  he 
would  not  sue  for  a  given  time.  And  if ,  as  a  condition  to 
the  giving  of  the  acceptance,  the  holder  agreed  to  wait  until 
Ihe  acceptance  became  due,  the  defendants  are  discharged. 

Whether  there  was  such  an  agreement,  is  for  the  jury  to 
determine.  If  there  was  a  contract  of  this  import,  it  must 
have  been  made  with  Mr.  Ogden,  the  witness.  All  that  is 
pretended  to  have  been  done  in  regard  to  the  acceptance  was 
done  by  him ;  he,  in  fact,  at  the  time,  being  the  holder  of 
the  note,  owning  one  half  of  it,  and  having  it  in  his  hands 
27 
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for  coUecdon.  And  Ogden,  ftom  general  recollection,  says 
that  he  made  a  general  agreement  witihi  Eetchnm  respectiiig 
the  note,  except  what  he  has  Btated  on  his  ezaminalion,  lluit 
on  taking  the  aeoeptance  there  was  no  agpe^oaent  to  giTd 
time.  If  yon  find  for  the  plaintiff,  you  will  give  interesl  (m 
the  note ;  if  for  the  defendant,  jonr  verdict  will  be  genenl. 
Jury  conld  not  agree,  and  were  discharged. 
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It  w  voder  the  Gonatitnlkm  and  Act  of  Congmi  only,  that  tb9  ovnoc  of  «  sltTe 
baa  a  right  to  radain  him  in  a  Stale  where  alavery  doea  not  eziat 

There  is  no  principle  in  the  common  law,  in  the  law  of  nationa,  or  of  aatnref 
which  autfaonaea  anch  a  recaption. 

A  parol  authority  by  the  master  to  faia  agent,  ia  aafficient  to  attibenze  a  mum 
of  a  fhgitivQ  from  labor. 

To  make  a  person  liable  for  a  rescue,  in  such  a  case,  he  must  act  ^^knowiqgly 
and  willingly.** 

But  thia  knowledge  that  the  colored  person  ia  a  fugitive  from  labor,  ia  iuftnable 
from  circumstances. 

To  erery  one  who  mingles  with  the  crowd,  it  is  not  neceseary  Aat  the  igent 
ehoald  state  on  what  authority  he  proceeda. 

It  is  enou^  that  he  atates  it  gaoerally. 

And  one  of  a  crowd,  who  interposes  by  manual  force,  or  by  encouraging  others, 
by  words  to  rescue  a  fugitive,  is  responsible. 

But  he  deea  not  make  himaalf  reaponalhle  where  he  endeavois  to  allay  tbe  ex' 
citement,  and  prevent  a  breach  of  the  peace. 

The  agent,  in  seizing  a  fugitive  from  labor,  acts  under  the  sanction  of  law,  no 
warrant  being  necessary. 

Diatinoft  trespassers  can  not  be  joined  in  the  aame  action. 

Where  a  reacns  is  mads  by  tbe  continuous  action  of  a  crowd,  my  one  who  took 
a  part  in  the  course  of  action  is  responsible,  and  may  be  sued  with  othen  who  par- 
ticipated at  a  different  time  in  the  same  action. 

A  female  fugitive  from  labor,  having  had  a  child  during  her  reaideaoa  ia  a  tnee 
State;  on  an  action  for  her  value,  and  the  value  of  her  huaband,  etc.,  on  a  charice 
of  rescue  against  the  defendants,  the  court  held,  as  the  child  was  not  claimed  in 
the  dadaratkm,  the  queetiott  whether  the  claimant  had  a  right  to  it  and  a  control 
over  it,  was  not  neeessarily  involved  in  the  case. 

A  witness  can  not  be  discredited  by  proving  that  lie  made  a  certain  remark, 
which  in  his  eacamination  he  does  not  deny,  but  can  not  recollect. 

An  azpiession  by  the  agent  of  the  plaintifi;  that  he  should  not  pursue  the  slavest 
is  no  abandonment  of  his  right  of  action. 

A  witness  who  stated  a  falsehood,  which  probably  does  not  arise  from  mistake 
or  misapprehension,  vnll  not  be  believed  by  Uie  jury  in  other  parts  of  his  evidence 
unless  corroborated. 
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Piatt  and  JURnveU  appeared  for  plaintiff. 
MeiffiCB.  MnmoM^  ei  al.  for  defendants. 

OPINION  OF  THB  COUBT. 

Thss  aoCion  is  brought  to  recover  the  value  of  six  slaves 
daimed  by  the  plaintiff,  a  citizen  of  Oairoll  conniy,  Een- 
tnc^,  who,  having  absconded  from  the  service  of  the  plain- 
tiff, were  arrested  by  his  agents  in  the  town  of  Marshall,  in 
the  State  of  Michigan,  and  who  were  by  the  defendants  and 
oCbeiB  rescued,  by  reason  of  which  their  services  have  be- 
come lost  to  the  plaintiff. 

The  second  section  of  the  fourth  article  of  the  Constitu- 
tion deckres,  that  ^hio  person  held  to  service  or  labor  in  one 
State,  under  the  laws  thereof,  escaping  into  another,  shall,  in 
eonsequence  of  any  law  or  regulation  therein,  be  discharged 
fromsudi  service  or  labor,  but  shall  be  delivered  up,  on  daim 
of  the  party  to  whom  such  service  or  labor  may  be  due." 

By  the  third  section  of  the  Act  of  1793,  respecting  fugi- 
tives from  labor,  it  is  provided,  that  when  a  person  hdd  to 
labor  in  any  of  the  United  States,  and  under  the  laws 
thereof,  shall  escape  into  any  other  of  the  said  States,  the 
person  to  whom  such  labor  is  due,  his  agent  or  attorney, 
may  seize  or  arrest  any  such  fugitive,  and  take  him  before  a 
jndidal  officer,  who  shall  require  proof  tiiat  the  claimant  is 
entitied  to  the  services  of  the  fugitive.  Upon  proof  being 
made,  such  officer  shall  give  a  c^ificate,  etc.  And  the 
fonrth  section  provides,  that  *%hen  any  person  shall  know- 
ingly and  willingly  obstruct  or  hinder  such  daimant,  his 
agent  or  attorney,  in  so  seizing  or  arresting  such  fugitive 
from  labor,  or  shall  rescue  such  fugitive  from  such  daimant, 
when  so  arrested,"  etc.,  ^^or  shall  harbor  or  conceal  such 
persons,  after  notice  that  he  or  she  was  a  fugitive  from  labor 
88  aforesaid,  shall  for  either  of  said  offenses  forfeit  and  pay 
flie  sum  of  five  hundred  dollars,  etc.,  saving,  moreover,  to 
the  person  claiming  such  labor  or  service,  his  right  of  action 
for  or  on  account  of  said  injuries  or  either  of  them." 
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Were  it  not  for  these  provisionB  in  the  Oonstitntion  and  the 
Act  of  Congress,  every  slave  who  escaped^  by  whatever 
means,  from  the  State  where  he  is  held  in  bondage  to  a  Stale 
or  Territory  where  slavery  is  not  allowed  by  law,  he  would 
be  free.  There  is  no  principle  of  the  conmion  law,  or  of  tiie 
law  of  nations,  which  would  authorize  his  recaption.  To 
avoid  this  consequence,  and  preserve  the  harmony  of  the 
States,  the  above  provisions  were  adopted. 

Where  the  slave  absconds,  the  master  may  reclaim  him. 
But  where  the  slave  is  taken  to  a  free  State  by  the  master,  or 
goes  there  with  his  assent,  the  slave  can  not,  within  the  mean- 
ing of  the  constitution,  be  said  to  be  a  fugitive  from  labor, 
and  consequently  the  master  can  not  redaim  him.  This  shows 
that  slavery  exists  only  by  the  municipal  law,  and  that  beyond 
the  operation  of  such  law,  there  is  no  right  of  reclamation  in 
the  master,  except  that  which  is  expressly  given  to  him  by  law: 
and  he  must  pursue  the  mode  authorized  to  make  the  remedy 
effectual. 

There  are  four  counts  in  the  declaration.  Two,  with  some 
variation,  charge  the  defendants  with  hindering  the  arrest, 
and  two  charge  them  with  having  rescued  the  slaves  after 
they  had  been  arrested. 

Francis  Troutman,  a  witness,  states  that  he  is  the  grandson 
of  the  plaintiff;  that  he  knew  the  six  slaves  named  in  the 
declaration,  and  that  they  absconded  from  the  service  of  the 
plaintiff,  in  Carroll  county,  Kentucky,  in  August,  1843.    In 
the  fall  of  1846,  the  plaintiff  having  been  informed  tiiat  the 
fugitives  were  in  Marshall,  in  the  State  of  Michigan,  author- 
ized the  witness  to  search  for  and  arrest  them,  and  bring  them 
to  Kentucky,  calling  to  his  aid  such  persons  as  should  be 
necessary.    December  23d  following,  he  arrived  at  Marshall, 
and  finding  the  slaves  there,  he  wrote  to  the  plaintiff  to  send 
persons  who  could  aid  him,  and  who  could  identify  the  slaves. 
After  this,  witness  left  Marshall,  and  did  not  return  untQ  the 
26th  of  January,  1847.    David  Giltner,  son  of  the  plaintiff 
William  F.  Hord,  and  James  S.  Lee,  persons  sent  from  Ken- 


JUNE  TERM,  1848.  4A5 

Cmtner  v.Gorham  et  al. 

tockj  to  luB  assiBtance,  met  him  at  Marshall,  and  haTing  pro- 
cured the  services  of  Dickson,  the  deputy  sheriff  of  the  comity, 
early  on  the  morning  of  the  27th  they  proceeded  to  the  resi- 
dejpce  of  the  slaves.  Dickson  accompanied  them  to  keep  the 
peace.  As  they  approached  the  house,  Adam  Crosswhite  and 
hiB  BCfn  Johnson,  two  of  the  fogitiyes  came  out  of  the  door 
and  proceeded  in  different  directions,  apparently  Mdth  the 
intention  to  escape.  They  were  followed,  and  on  being 
requested,  returned  to  the  house. 

The  witness  entered  the  house,  and  told  the  family  he  had 
come  as  the  agent  of  Giltner  tq  arrest  them  as  his  slaves,  and 
to  take  them  before  'Squire  Sherman  to  prove  that  they  be- 
longed to  the  plaintiff.  On  this,  Adam  attempted  to  leave 
the  house,  but  witness  prevented  him.  The  witness  requested 
the  fiunily  to  get  ready  to  go  before  the  magistrate.  Some 
preparation  was  made,  when  Adam  inquired  if  they  were  to 
be  taken  off  without  a  trial.  Witness  informed  him  they 
should  have  a  &ir  trial,  and  the  best  counsel  he  could  procure. 
Adam  said  the  weather  was  cold,  and  that  the  fiunily  could 
not  walk  to  the  house  of  the  justice.  Witness  replied,  that 
a  wagon  should  be  procured  to  convey  them. 

The  witness  permitted  Adam  to  consult  counsel,  and  he 
went  to  another  pairt  of  the  village,  accompanied  by  Dickson, 
for  liiat  purpose.  Witness  remained  in  the  house  with  the 
&mily.  Before  Adam's  return,  several  colored  persons  and 
some  white  ones  came  to  the  house.  Planter  Morse,  a  colored 
person,  and  one  of  the  defendants,  entering  the  house,  declared 
the  fiunily  should  not  be  taken.  He  was  much  excited,  and 
puDing  off  his  coat,  declared  he  would  go  into  the  fight.  He 
advised  Adam,  on  his  return,  not  to  be  taken,  declaring  that 
he  and  others  would  stand  by  him,  and  drive  off  the  kidnap- 
peiB.  Adam  then  went  to  a  drawer,  took  out  of  it  something 
which  witness  supposed  to  be  a  knife  and  powder-horn. 
Morse  drew  a  knife,  and  using  it  in  a  menacing  manner, 
declared  what  he  would  do  with  it,  if  witness  attempted  to 
take  the  fieunily  away. 
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Aboat  this  time,  five  other  personui  came  to  tlie  house,  one 
white  man  and  a  boj,  the  others  colored.  Hacket,  <Mie  of  die 
colored  men,  came  near  to  the  mtiiess,  who  was  stazidixig  in 
the  door,  and  inqnired  what  he  was  doing.  Witness  replied 
that  he  was  doing  what  the  law  anthomed  him  to  do.  Haeket 
said  he  would  see  about  that,  and  attempted  to  pass  into  the 
house.  Witness  told  him  to  stand  back.  Hacket's  hand  was 
in  his  pocket.  Witness  again  told  him  to  stand  bad:,  draw- 
ing a  pistol  which  he  retained  in  his  hand,  but  did  not  present 
it  in  a  firing  attitude.  Haeket  retired,  saying  he  iroukl  attend 
to  witness. 

James  Smith,  a  colored  man,  and  one  of  the  defendants, 
approached,  and  in  to  exdted  manner  inquired  where  liie 
Eentuckians  were,  who  were  attempting  to  kidnap  tiie  Oroee- 
white  family.  The  witness  was  pointed  out  to  him,  and 
Smith,  with  a  dub  raised,  approached  within  five  or  six  ftet 
of  witness,  when  he  was  seized  by  Dickson,  who,  with  tfie 
aid  of  one  or  two  otiier  persons,  led  him  away.  Smitii,  as 
he  approached  witness,  threatened  to  smash  out  his  brains. 

Charles  Berger,  a  colored  man,  and  a  defendant,  approached, 
and  in  an  excited  manner  inquired  where  the  Kentoddaus 
were,  and,  as  witness  thinks,  drew  a  knife,  the  handle  of 
which  he  saw,  and  which  he  used  in  a  threatening  manner. 
Dickson  interfered  and  led  him  aside,  though  he  still  remained 
on  the  ground. 

William  Parker,  a  colored  man,  and  also  a  defendant,  came 
np  with  a  gun,  and  declared  he  would  risk  his  life  to  prevent 
the  Orosswhite  femUy  from  being  taken. 

By  this  time  one  hundred  or  more  persons,  white  and  blaok, 
had  collected.  Threats  against  the  lives  of  the  EentockiaiiB 
were  made,  if  they  persisted  in  taking  the  fugitiTes.  They 
were  denounced  as  kidnappers,  and  some  proposed  to  tar  and 
feather  them— others  to  massacre  them. 

About  this  time  Charles  T.  Oorham,  Herd  and  Combstod:, 
defendants,  came  on  the  ground,  with  Easterly,  at  first  made 
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^,  but  M  to  -whom  tihie  Bait  is  now  disoontmned.  Thifi 
mm  about  eight  o'dook  in  tlie  morning.  A  large  crowd  had 
assemhled,  who  nttoed  a  good  deal  of  menace.  The  whites 
encouraged  the  blacks.  Easterly  said  something,  when  Qor- 
ham  said  to  the  wiiaaesS)  ^'  Ton  have  come  here  after  some  of 
onr  citizens."  Witness  replied  that  he  had  eome  as  agent  of 
GiltaQT)  the  owner  of  the  sLaves,  to  take  them  beft>re  a  justice, 
with  the  view  to  establish  the  right  of  the  plaintifr  to  their 
services,  (slorham  replied,  '^  You  can't  have  tiiem,  or  take 
them:  this  is  a  free  conntry,  and  tiiese  are  free  persons." 
Either  at  his  suggestion  or  the  suggestion  of  the  witness,  they 
walked  aside,  when  Qorham  advised  witness  not  to  take  the 
negroes,  and  demanded  his  authority.  Witness  stated  it,  and 
Goifaam  then  remarked,  ^^  There  is  a  great  deal  of  danger  in 
making  the  attempt  to  take  them ; "  and  added,  ^^we  will  not 
allow  them  to  be  taken." 

At  this  time  the  wagon  to  convey  the  fiunily  was  driven 
near  the  house,  when  witness,  after  again  stating  his  author- 
ity, declared  he  would  take  Ihe  fugitives  before  the  justice. 
Oombetoek,  one  of  the  defendants,  then  said,  ^^  You  can  not 
have  the  negroes."  Witness,  looking  him  full  in  the  face, 
inquired  why  they  could  not  take  them.  Oombetock,  point- 
ing to  the  crowd,  said,  ^^  You  see  that  in  making  the  attempt 
your  livee  will  be  endangered ; "  and  added,  ^^  you  can't  ha^e 
them,  or  can't  take  them,  by  moral,  physical,  or  legal  force; 
and  you  might  as  well  know  it  first  as  last,  and  the  quicker 
yon  leave  the  ground  the  better  for  you." 

Gorham  took  up  the  remark  of  Oombstodk,  a  short  time 
after  it  was  made,  and  offered  the  following  resolution : 

^^Reiohedj  That  these  Eentuckians  shall  not  take  the 
Grosswhite  jftunily  by  virtue  of  moral,  physical,  or  legal 
ftmse." 

This  was  passed  by  general  acdamation,  and  with  much 
noise.  Witness  then  said,  taking  a  book  from  his  pocket, 
that  he  wanted  the  names  of  all  responsible  persons  who 
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intended  to  prevent  him  from  taking  the  slayeB.  Gorham 
said  he  came  there  hj  public  sentiment,  to  prevent  his  taking 
the  slaves;  that  public  sentiment  was  above  the  law;  thai 
similar  attempts  had  proved  abortive;  and  we  wiU  not  permit 
our  citizens  to  be  kidnapped  and  taken  back  to  slavery.  This 
was  before  he  offered  the  above  resolution. 

When  witness  called  for  names,  he  addressed  himself  to 
Goriiam  and  Easterly.  They  both  gave  their  names,  and 
Gorham  requested  that  his  name  might  be  put  down  in  capi- 
tals ;  and  he  requested  witness  to  bear  it  back  to  the  land  of 
slavery  as  a  moral  lesson ;  and  he  added,  that  he  wanted  to 
make  an  example  of  witness.  Combstock  also  gave  his  name 
in  full,  Oliver  OrcmweU  Cambstook^  jtm.^  adding  the  junior, 
he  said,  that  his  father  might  not  be  held  responsible  for  his 
acts.  These  three  were  the  only  names  taken  by  witness. 
Gorham  said  he  was  responsible,  and  Combstock  requested 
witness  to  inquire  of  his  neighbors  as  to  his  responsibilily. 

Witness,  standing  in  front  of  the  house,  requested  Dickson 
to  summon  Gorham,  Combstock,  and  others,  to  assist  in  keep- 
ing the  peace,  while  he  should  seize  the  negroes  to  take  Ih^n 
before  the  justice.  Some  of  the  slaves  were  in  the  house, 
others  among  the  crowd.  Dickson,  and  the  friends  of  wit- 
ness, seemed  to  think  that  nothing  more  could  be  done. 

After  Gorham's  resolution,  as  witness  thinks,  he  asked  the 
privilege  to  offer  a  resolution : 

^^Heaohedj  That  I,  as  agent  of  Francis  Giltner,  of  OarroJl 
county,  Kentucky,  be  permitted  peaceably  to  take  the  fiunily 
of  Crosswhite  before  Sherman,  a  justice,  that  I  may  make 
proof  of  property  in  the  slaves,  and  take  them  to  Kentucky  .^^ 

Witness  heard  no  votes  for  the  resolution,  at  least  not  more 
than  one  or  two. 

Witness  then  proposed  that  if  they  would  permit  him  to 
take  the  slaves  before  the  magistrate,  and  if  he  should  prove 
the  right  of  the  plaintiff  to  their  services,  and  obtain  the  cer- 
tificate, he  would  give  them  time  to  raise  money  to  pay  for 
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the  alayes  a  reasonable  price;  and  he  proposed  to  contribute 
more  than  any  other  man.  Gorham  replied,  '^  Yon  can't  have 
a  sixpence  for  them,  and  yon  can't  take  them." 

Again  witness  requested  Dickson  to  snmmon  the  aboye 
persons  to  assist  in  keeping  the  peace.  Gorham  then  said, 
^^Hold  on,  and  we  will  see  whether  we  will  let  yon  take  them 
to  the  magistrate's  office."  Gorham,  Herd,  and  Easterly 
seemed  to  be  in  consultation  a  short  time.  When  it  was 
ended.  Herd,  standing  outside  of  the  gate,  in  the  presence  of 
Gorham,  a  few  rods  in  front  of  the  house,  offered  the  follow- 
ing resolution: 

^^Sesohedj  That  these  Eentuckians  leare  town  in  two 
hours." 

Hare  some  one  of  the  crowd  added,  ^^or  they  shall  be 
tarred  and  feathered,  and  rode  on  a  raH" — ^when  Herd  con- 
tinued, ^^or  they  shall  be  prosecuted  for  kidnapping  or  house- 
breaking." 

Frior  to  this,  witness  had  been  arrested  on  a  warrant  on 
complaint  of  Hacket,  but  was  permitted  by  Dickson,  who 
served  the  warrant,  to  remain  on  the  ground.  A  warrant 
was  made  out  by  witness,  and  signed  by  Sherman,  to  arrest 
the  slaves,  whidi  was  placed  in  the  hands  of  Dickson.  This 
was  done  to  prevent  resistance.  But  Dickson  refused  to 
execute  the  warrant.  He  served  the  warrant  on  the  witness, 
iflsued  on  the  oath  of  Hacket,  and  being  advised  by  Dickson 
and  others  that  he  could  not,  by  reason  of  the  crowd,  take 
die  negroes  before  the  Justice,  and  that  it  would  not  be  safe 
to  attempt  to  do  so,  he  desisted.  Before  witness  left  the 
ground,  Dickson  several  times  declared  that  he  must  take 
him  before  the  Justice,  as  commanded  by  the  warrant.  A 
second  process  was  issued  against  him  for  a  trespass  in 
breaking  the  &8tening  of  Adam's  door. 

After  breakfiut,  witness  was  taken  before  'Squire  Hobart 
and  went  into  trial  on  the  trespass  case,  which  continued 
until  9  or  10  o'clock  in  the  evening,  and  was  then  adjourned 
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tmtil  next  moming,  Gorham  was  present  next  moning, 
and  observed  to  witness,  ^^joxa  negzoes  are  gone.''  Witness 
replied)  that  he  had  been  told  so,  and  observed  he  ironld 
give  one  himdred  dollars  if  they  were  in  the  town.  Goiluun 
replied,  ^^if  you  will  say  two  hnndred  dollars  we  will  have  them 
brought  bad:."  He  said  that  he  wonld  not  plaoe  the  negroes 
in  the  possession  of  the  witness,  bat  wonld  return  them  to 
their  house,  and  no  white  man  should  interfere.  Witneas 
refused  to  enter  into  the  proposed  agreement.  A  judgment 
of  one  hundred  doUais  damages  and  costs,  was  entered 
against  the  witness  by  the  Justice  in  the  trespass  case. 

On  the  morning  of  the  29th,  as  witness  and  his  Kentucky 
friends  were  about  leaving,  at  the  National  Hotel,  in  Mar- 
shall, Herd,  Gorham,  and  others  being  present,  witness  said 
to  Gorham,  ^^you  have  all  got  the  advantage  of  me  now,'' 
but  he  could  not  tell  how  it  would  end.  Gorham  said, 
"yes,  the  negroes  are  gone,  and  you  can  never  get  them." 

The  witness  estimates  the  value  of  the  negroes  at  two 
thousand  seven  hundred  and  fifty-two  dollars. 

Harvey  W.  Dickson  states,  that  he  was  deputy  sheriff, 
and  was  requested  by  Troutman  to  accompany  him  in  arrest- 
ing the  slaves,  to  keep  the  peace.  On  entering  the  house  of 
the  negroes,  Troutman  explained  to  them  that  he  had  come 
as  the  agent  of  Giltner  to  take  them  before  a  magistrate,  to 
prove  property,  and  then  take  them  to  Kentudey.  Gross- 
white  consented  to  go— told  the  family  to  get  ready— put  * 
doak  round  his  little  girl— said  that  it  was  cold,  and  that  he 
did  not  wish  to  go  without  a  wagon.  Troutman  said  a 
wagon  should  be  procured. 

Afterward  witness's  [attention  was  called  by  Troutman  to 
the  &ct  that  Adam  was  arming  himself.  Morse  was  there 
at  this  time.  Troutman  prevented  Adam  from  going  into 
the  cellar.  Witness  next  observed  Hacket,  a  white  man  and 
a  boy— heard  Hacket  ask  Troutman  what  was  going  on. 
Troutman  replied  that  he  had  business  Ihere,  etc.    Hacket 
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attempted  to  oome  into  the  hoose.  Troutman,  standing  in 
tfae  door,  forbade  him;  but  he  oontinned  to  approach  until 
Trontman  drew  sometiiing  out  of  his  pocket,  which  witness 
supposed  to  be  a  pistol;  and  Hacket  turned  about  and  went 
off. 

Smith  came  up  with  a  dub,  and  inquired  where  that  kid- 
napper was  who  had  drawn  a  pistol  on  Hacket — ^was  shown 
TnmtDoan— Approached  him  with  his  dub,  but  was  stopped 
bj  witness  and  led  away. 

Witness  then  saw  Berger  approach  with  a  stone,  that 
would  weigh  from  four  to  six  pounds,  and  said  he  would 
smash  Troutman*  About  this  time  witness  went  to  town 
with  Adam,  to  consult  about  his  case,  and  retomed  in 
half  an  hour.  When  he  returned,  there  were  from  one  hun* 
dred  to  one  hundred  and  fifty  persons  collected— heard  Trout- 
man  call  far  responsible  names.  Oorham  requested  him  to 
^^pot  down  his  name  in  capitals,  and  bear  it  back  to  the  land 
cf  sktreiy,  as  an  evidenoe  of  the  example  we  intond  to  make 
of  yon."  Witness  reftised  to  execute  the  warrant  to  arrest 
the  negroes,  handed  to  him  by  Troutman.  He  should  have 
attempted  to  execute  it  with  great  rductance,  by  reason  of 
the  exxstement. 

On  being  requested,  Troutman  stated  to  Gorham,  that  he 
acted  as  the  agent  of  Qiltner,  who  owned  the  negroes,  under 
ibe  Act  of  1798.  Goiham  said  they  did  not  care  about  an 
Act  of  Oongress:  ^^the  dear  people  are  the  law,  and  you 
can't  hare  the  negroes."  Witness,  at  the  request  of  Trout- 
man, amnmoned  Gorham,  Herd,  and  others  to  assist  in 
keeping  the  peace.  C!ombstock  asked  witness  for  his  warrant, 
before  or  after  he  gave  his  name  in  fuU  to  Troutman.  Gor- 
ham o&red  the  following  resolution : 

^^JSaahed,  That  we  will  not  permit  these  £entuckians  to 
fake  the  slaves,  by  moral,  physical,  or  legal  force." 

The  ayes  were  called  for,  and  the  resolution  passed  with 
one  or  two  dissentinir  voices. 
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TroutmaD  then  offered  die  refiohxdcxi  as  Btatod  bjfaim, 
wbich  was  xmaiuinaiiBly  rejecfeed.  WitnesB  did  not  flee 
Oombttock  on  the  ground  at  this  time.  H^,  one  of  the 
defisndantB,  then  offsred  a  reeolntion : 

^^  Resolved^  That  these  Kentucky  gentlemen,  if  such  tiiej 
may  be  called,  leaye  here  in  two  horns,  or  we  will  take  tliem 
witli  a  wanant  for  trcBpaas  or  house-breaking."  Some  one 
added,  ^'Or  we  will  tar  and  feather  them,  and  lide  fliem  on  a 
rail." 

Troutman  then  offered  a  resolution: 

"  Resohed^  That  we  adjourn  to  meet  at  two  o'dock,"  ob^ 
serving,  "and  you  wiU  find  me  on  the  ground." 

Shortly  after  this  the  crowd  dispersed.  Before  leading  the 
ground,  a  warrant  was  put  into  the  hands  of  witness,  by 
Haeket,  against  Troutman,  charging  him  with  an  assault  and 
battery  with  intent  to  kill.  Witness  most  have  had  this  war- 
rant two  or  three  hours  before  the  adjournment,  during  which 
time  Troutman  considered  himself  in  the  custody  of  the  wit- 
ness; and  as  an  exdtement  was  getting  up  against  witness 
for  not  executing  the  warrant,  he  stated  tlie  &ct  to  Troutman, 
and  told  him  that  he  must  .go  before  the  justice.  Troutman 
remained  in  the  custody  of  the  witness  until  the  next  day. 

Witness  heard  Troutman  say  the  next  day,  that  he  would 
give  one  hundred  dollars  if  the  negroes  were  in  the  village. 
Gorham  observed,  "  If  you  will  give  us  two  hundred  dollars, 
we  will  bring  them  back — ^not  to  deliyer  tliem  to  you — bat 
we  will  put  them  in  the  house  they  occupied,  and  every  v^hite 
man  shall  keep  away ;  and  then  if  you  can  take  them,  you 
shall  have  them." 

Before  the  first  visit  to  the  house  of  the  fugitiyes,  witoess 
called  there  as  a  tax  collector,  to  take  an  assessmrat  of  prop- 
erty, persons,  etc.,  his  object  being  to  ascertain  wheHier  ^e 
family  were  there. 

Oharles  W.  Lusk  was  on  the  ground  at  about  eight  o'dock. 
There  might  have  been  fifty,  sixty,  or  one  hundred  persons 
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present,  among  whom  were  fiom  fifteen  to  twenty  colored  per- 
sons. There  was  great  excitement.  Smith,  one  of  the  defend- 
ants, a  colored  man,  had  a  dab  in  his  hand,  and  said  he 
intended  to  welt  some  of  the  Eentackians.  Witness  entered 
the  honse  a  few  minutes — saw  in  it  Adam,  his  wife,  and  sev- 
eral of  the  children.  There  were  some  white  persons  in  the 
honse.  When  he  came  out  of  the  honse,  he  observed  the 
crowd  had  increased.  Every  one  seemed  to  take  an  interest 
in  the  Qrosswhite  family,  and  it  was  said  in  the  crowd  that 
the  £entackians  would  be  sorry  enough  for  their  efforte. 
Witness  saw  Gorham,  Gomsbtock,  and  the  other  defendants, 
in  the  crowd.  Troutman  stated  his  authority  to  the  crowd, 
and  that  he  wished  to  take  the  negroes  before  Justice  Sher- 
man, to  prove  them  to  be  the  property  of  Giltner.  In  other 
noatters,  the  witness  corroborated  the  statements  of  Troutman. 
Twelve  other  witnesses  corroborated  the  statements  of  Trout- 
man  in  several  particulars. 

David  Giltner,  the  son  of  the  plaintiflf,  identified  the  fugi- 
tives, and  stated  that  they  belonged  to  his  father.  At  the 
request  of  his  father,  he  came  to  assist  Troutman,  and  was 
accompanied  by  Ford  and  Lee.  The^e  men,  his  father  in- 
formed him,  were  employed  to  assist,  and  would  meet  him  at 
a  certain  place.  At  that  place  the  witness  met  them,  and 
they  accompanied  him,  as  they  had  agreed  with  his  father, 
the  witness  paying  their  expenses  with  money  advanced  by 
his  father  for  that  purpose. 

Being  in  the  crowd  at  Marshall,  and  hearing  the  threato 
made  against  Troutman  and  the  Kentuckians  generally,  the 
witness  said  if  there  was  to  be  an  attack  on  any  person,  he 
hoped  it  would  be  on  him,  as  he  was  most  interested  in  re- 
capturing the  slaves ;  and  he  also  remarked,  if  by  force  they 
should  be  prevented  firom  taking  the  negroes,  that  he  would 
faring  a  regiment  firom  Kentucky,  and  would  take  them. 

The  evidence  of  the  plaintiff  being  closed,  witnesses  were 
called  by  the  defendants. 
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Heniy  Halsej — ^For  ten  yean  has  been  a  dtizen  of  Htr- 
shall.    At  about  a  quarter  before  nine  o'cloek  in  &e  morn- 
ing be  rode  up  to  tiie  ground,  passing  Goiham  on  tiie  way. 
When  he  anived,  Trontman  was  talking  londly  with  Ihe 
crowd.    As  Gorham  approached,  Trontman  stepped  a  little 
ont  of  the  crowd,  and  met  him.    Oorham  inqnired,  ^^  What 
are  yon  doing  here  ! ''    Trontman  replied  that  he  had  come 
there  to  take  the  slayee,  bnt  had  been  interrOpted — said  ihey 
belonged  to  Francis  Qiltner,  of  Kentucky,  etc.    Gorham  said, 
"  Ton  can't  take  them."    Tiontman  inquired,  "What  is  yonr 
name,  sir?"    Gorham  replied,  "OiarlesT.  Gorham."  Tront- 
man commenced  writing  it,  and  inquired  of  Cterham  if  he 
were  responsible  for  what  he  said.    Gorham,  or  some  one, 
answered  in  the  affirmatire,  and  he  requested  Trontman  to 
write  it  in  capitals.    After  writing  it,  Trontman  asked,  **  Do 
you  say  that  I  shall  not  take  the  slaves  away?"    GJorham 
replied,  "  No ;  I  said  no  such  thing.    You  see  the  manifesta- 
tion of  the  people,  and  it  is  impossible  for  you  to  take  them." 
Gorham  inquired,  "By  what  authority  do  you  act?"    Tront- 
man replied,  "By  the  authority  of  the  constitution  and  the 
act  of  1793." 

Trontman  asserted  that  he  had  rights  there,  and  the  people 
had  prerented  him  from  canying  them  into  effect,  Gorham 
replied,  "  yon  see  that  the  people  hare  taken  the  law  into 
their  own  hands.  They  consider  the  negroes  as  citizens. 
There  was  an  excitement  in  the  crowd,  to  impress  any  one 
with  the  apprehension  of  danger."  Gorham  did  not  seem  to 
bo  excited— he  treated  Trontman  poKtely.  Gorham  said  thia 
irw  not  a  mob:  it  is  composed  of  men  of  character. 

Witney  saw  Oombetock  talking  with  Trontman  near  the 
ftott^^  a^mbet.^  asked  Trontman  for  Ms  authority.  Tront- 
rr'>r'!i.    «     "^  ''''*  °^  ^y  authority."    "Then,"  said 

u.HU;t^i>  jrhat  IS  your  name,  sir?"    Combstock  repUed, 

^^iVivxHr  CK>iaw^  CVunbetock   inn      n-      •*  -x    •*.  • 

^•vut«>rocK,  jun.    Give  it  or  write  it  in 
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fblL"  After  ^mtiiig  it,  Troutman  obBerved,  ^^  yon  Bay  that 
I  Bhall  not  take  this  fiEumly  aTray."  Oombstock  answered,  ^^  I 
beg  yonr  pardon ;  I  did  not  say  so,  or  nse  tiuit  langaage.  I 
said  you  must  see  that  yon  can  not  take  them  away,  from 
the  excitement  which  exists,  by  moral,  physical,  or  legal 
foroe.'^  And  he  remarked,  ^^this  is  not  an  abolition  mob." 
The  excitement  was  great. 

The  witness  says  Troatman  offered  the  first  resolution.  At 
this  time,  the  excitement  had  measurably  subsided,  and  the 
people  were  taUdng  aud  laughing.  Many  had  left  the  ground. 
The  excitement  abated  when  it  was  understood  the  negroes 
would  not  betaken  away. 

Troutman's  resolution  was,  ^^Eeaohedj  as  peaceable  citi- 
zens, we  wiU  abide  by  the  C!onBtitution  and  laws,  and  will 
permit  the  slaves  to  be  taken  before  Justice  Sherman,"  etc. 
Witness  and  a  few  others  voted  for  the  resolution,  adl  the 
others  against  it.  Gorham,  witness  says,  offered  an  amend- 
ment to  the  resolution — ^^  provided  they  do  it  legally."  There 
was  no  vote,  he  thinks,  on  this  amendment.  Herd  then 
offered  the  following  resolution : 

^'H^aolvedj  That  these  Kentucky  gentlemen  be  requested 
to  leave  town  in  two  hours."  Some  one  here  proposed — ^^  or 
be  tarred  and  feathered."  H^  expressed  his  disapproba- 
tion of  this,  and  added,  '^  c»r  be  prosecuted  for  breaking  into 
the  house  of  a  peaceable  cituen." 

Troutman  then  offered  a  resolution  to  adjourn  until  3 
o'clock,  and  added,  ^^you  will  find  me  on  the  ground."  Qor- 
ham  disapproved  of  tiie  amendment  offered  to  Herd's  resolu- 
tion, and  remarked  it  was  unbecoming.  The  larger  portion 
of  the  crowd  at  that  time  had  dispersed.  The  witness  thinks 
fiom  one  fourth  to  one  third  only  remained  on  the  ground. 
There  seemed  to  be  very  little  excitement  at  the  time  of  the 
luljoumment.  The  witness  is  brother-in-law  of  Dr.  Oomb- 
stodk. 

Asa  B.  Oook.    Witness  was  on  the  ground  at  half  after  8, 
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CKhiiOT  V.  Gorittm  tt  aL 


Heniy  Halsej — Tor  ten  yea»  has  been  a  dcfcuen  of  Mcr-^ 
shall.  At  abont  a  quarter  before  nine  o'clock  in  die  nM)ni- 
ing  he  rode  up  to  tiie  ground,  passing  Goiham  on  the  my. 
When  he  arrived,  Troutman  was  talking  loudly  witii  Ihe 
crowd.  As  Gorham  approached,  Troutman  stepped  a  little 
out  of  the  crowd,  and  met  him.  Gorham  inquired,  ^^What 
are  you  doing  here  f ''  Troutman  replied  that  he  had  come 
there  to  take  the  slaves,  but  had  been  interrupted — said  they 
belonged  to  Francis  Giltner,  of  Kentucky,  etc.  Goiham  said, 
"  You  can't  take  them."  Troutman  inquired,  **  What  is  your 
name,  sir!"  Gorham  replied, "  Qiarles T.  Gorham."  Trout- 
man conmienced  writing  it,  and  inquired  of  Gorham  if  he 
were  responsible  for  what  he  said.  Gorham,  or  some  one, 
answered  in  the  affirmatiye,  and  he  requested  Troutman  to 
write  it  in  capitals.  After  writing  it,  Troutman  asked,  "  Do 
you  say  that  I  shall  not  take  the  slaves  away?"  Gorham 
replied,  ^^  No ;  I  said  no  such  thing.  You  see  the  manifesta- 
tion of  the  people,  and  it  is  impossible  for  you  to  take  ihem." 
Gorham  inquired,  "By  what  authority  do  you  act?**  Trout- 
man replied,  "By  the  authority  of  the  constitution  and  the 
act  of  1798." 

Troutman  asserted  that  he  had  rights  there,  and  the  people 
had  prevented  him  from  carrying  them  into  effect.  Gtorham 
replied,  "  you  see  that  the  people  have  taken  the  law  into 
their  own  hands.  They  consider  the  negroes  as  citizens. 
There  was  an  excitement  in  the  crowd,  to  impress  any  one 
with  the  apprehension  of  danger."  Gorham  did  not  seem  to 
be  excited — ^he  treated  Troutman  politely.  Gorham  said  this 
was  not  a  mob :  it  is  composed  of  men  of  character. 

Witness  saw  Oombstock  talking  with  Troutman  near  the 
house.  Oombstock  asked  Troutman  for  his  authority.  Trout- 
man said  he  did  not  need  any  authority."  "  Then,"  said 
Oombstock,  "  you  can't  take  the  family  away."  Troutman 
inquired,  "what  is  your  name,  sir?"  Oombstock  replied, 
"  OUver  Oromwell  Oombstock,  jun.    Give  it  or  write  it  in 
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fblL"  After  wxitisg  it,  Troutzoan  olserYed,  ^^  you  say  that 
I  shall  not  take  this  fiuuily  awaj."  Combstock  answered,  ^^ I 
b^  your  pardon ;  I  did  not  say  so,  or  use  tiiat  language.  I 
said  yon  most  see  that  yon  can  not  take  them  away,  from 
the  excitement  which  exists,  by  moral,  physical,  or  legal 
force."  And  he  remarked,  ^^ttus  is  not  an  abolition  mob." 
The  excitement  was  great. 

The  witness  says  Trontman  offered  the  first  resolution.  At 
this  time,  the  excitement  had  measurably  subsided,  and  the 
people  were  talking  and  laughing.  Many  had  left  the  ground. 
The  excitement  abated  when  it  was  understood  the  negroes 
would  not  be  taken  away. 

Troutman's  resolution  was,  ^'Resohed^  as  peaceable  citi- 
zens, we  will  abide  by  the  Constitution  and  laws,  and  will 
permit  the  slaves  to  be  taken  before  Justice  Sherman,"  etc. 
Witness  and  a  few  others  voted  for  the  resolution,  all  the 
others  against  it.  Gtorham,  witness  says,  offered  an  amend- 
ment to  the  resolution — ^^  provided  they  do  it  legally."  There 
was  no  vote,  he  thinks,  on  this  amendment.  Herd  then 
oflfered  the  following  resolution : 

^^  Sesolvedj  That  these  Kentucky  gentlemen  be  requested 
to  leave  town  in  two  hours."  Some  one  here  proposed — ^'^  or 
be  tarred  and  feathered."  Herd  expressed  his  disapproba- 
tion of  this,  and  added,  '^  (»r  be  prosecuted  for  breaking  into 
the  house  of  a  peaceable  citusen." 

Troutman  then  offered  a  resolution  to  adjourn  until  2 
o'clock,  and  added,  "you  will  find  me  on  the  ground."  Qor- 
ham  disapproved  of  the  amendment  offered  to  Herd's  resolu- 
tion, and  remarked  it  was  unbecoming.  The  larger  portion 
of  the  crowd  at  that  time  had  dispersed.  The  witness  thinks 
firom  one  fourth  to  one  third  only  remained  on  the  ground. 
There  seemed  to  be  very  little  excitement  at  the  time  of  the 
adjournment.  The  witness  is  brother-in-law  of  Dr.  Oomb- 
atock. 

Asa  B.  Cook.    Witness  was  on  the  ground  at  half  after  8, 
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GihiMr  V.  Qoiliam  ^t  al. 


Henry  Halsey— For  ten  jotm  has  been  a  CEfeuen  of  Msr- 
slukU.  At  about  a  quarter  before  nine  o'doek  in  Q^  morn- 
ing he  rode  up  to  the  ground,  passing  Goiham  on  &e  ynj. 
When  he  arriyed,  Troutman  was  talking  londly  with  Ihe 
crowd.  As  Gorham  approached,  Troutman  stepped  a  litde 
out  of  the  crowd,  azid  met  him.  Gorham  inquired,  ^^  What 
are  you  doing  here?"  Troutman  replied  that  he  had  come 
there  to  take  the  slaves,  but  had  been  interrQpted — said  fiiey 
belonged  to  Francis  Giltner,  of  Kentucky,  etc.  Ck>rham  said, 
"  You  can't  take  them."  Troutman  inquired,  **  What  is  your 
name, sir?"  Gorham rejiied, " Charles T. Gorham."  Trout- 
man commenced  writing  it,  and  inquired  of  Gorham  if  he 
were  responsible  for  what  he  said.  Gk>rham,  or  some  one, 
answered  in  the  aflSrmatiye,  and  he  requested  Troutman  to 
write  it  in  capitals.  After  writing  it,  Troutman  asked,  "Do 
you  say  that  I  shall  not  take  the  slaves  away?'*  Gorham 
replied,  "  No ;  I  said  no  such  thing.  You  see  the  manifesta- 
tion of  the  people,  and  it  is  impossible  for  you  to  take  them." 
Gorham  inquired,  "  By  what  authority  do  you  act  ?  "  Trout- 
man replied,  "By  the  authority  of  the  constitution  and  the 
act  of  1798." 

Troutman  asserted  that  he  had  rights  there,  and  the  people 
had  prevented  him  from  carrying  them  into  effect.  Gorham 
replied,  "  you  see  that  the  people  have  taken  the  law  into 
their  own  hands.  They  consider  the  negroes  as  citizens. 
There  was  an  excitement  in  the  crowd,  to  impress  any  one 
with  the  apprehension  of  danger."  Gorham  did  not  seem  to 
be  excited — ^he  treated  Troutman  politely.  Gorham  said  this 
was  not  a  mob :  it  is  composed  of  men  of  character. 

Witness  saw  Combstodt  talking  with  Troutman  near  the 
house.  Combstock  asked  Troutman  for  his  authority.  Trout- 
man said  he  did  not  need  any  authority."  "  Then,"  said 
Combstock,  "  you  can't  take  the  family  away."  Troutman 
inquired,  "what  is  your  name,  sir?"  Combstock  replied, 
"  Oliver  Cromwell  Combstock,  jun.    Give  it  or  write  it  in 
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Gittiwr  0.  Garhun  9t  al. 

folL"  After  ^mtmg  it,  Trontman  obBerred,  ^^  yon  say  that 
I  shall  not  take  this  family  away."  Gombstock  answered,  ^^  I 
beg  yonr  pardon ;  I  did  not  say  so,  or  use  Ihat  language.  I 
said  yon  must  see  that  you  can  not  take  them  away,  from 
the  excitement  which  exists,  by  moral,  physical^  or  legal 
foroe.''  And  he  remarked,  ^^tfais  is  not  an  abolition  mob." 
The  excitement  was  great. 

The  witness  says  Troutman  offered  the  first  resolution.  At 
this  time,  the  excitement  had  measnrably  subsided,  and  the 
people  weore  talking  and  langhing.  Many  had  left  the  gronnd. 
The  excitement  abated  when  it  was  understood  the  negroes 
wotdd  not  ber  taken  away. 

Trontman's  resolution  was,  ^^  JRegohed,  as  peaceable  citi- 
zens, we  will  abide  by  the  Constitution  and  laws,  and  will 
permit  the  slaves  to  be  taken  before  Justice  Shennan,"  etc. 
Witness  and  a  few  others  voted  for  the  resolution,  all  the 
others  against  it.  Gk)rham,  witness  says,  offered  an  am^ad- 
ment  to  the  resolution — ^^  provided  they  do  it  legally."  There 
was  no  vote,  he  thinks,  cm  this  amendment.  Herd  then 
ofEsred  the  following  resolution : 

^^Beaolvedj  That  these  Kentucky  gentlemen  be  requested 
to  leave  town  in  two  hours."  Some  one  here  proposed — ^'  or 
be  tarred  and  feathered."  Herd  expressed  his  disapproba- 
tion of  this,  and  added,  ^'  or  be  prosecuted  for  breaking  into 
the  house  of  a  peaceable  dtusen." 

Troutman  then  offered  a  resolution  to  adjourn  until  2 
O'clock,  and  added,  "you  will  find  me  on  the  ground."  Qor- 
ham  disapproved  of  the  amendment  offered  to  Herd's  resolu- 
tion, and  remarked  it  was  unbecoming.  The  larger  portion 
of  the  crowd  at  that  time  had  dispersed.  The  witness  thinks 
firom  one  fourth  to  one  third  only  remained  on  the  ground. 
There  seemed  to  be  very  little  excitement  at  the  time  of  the 
adjournment.  The  witness  is  brother-in-law  of  Dr.  Oomb- 
stodc. 

Asa  B.  Oook.    Witness  was  on  the  ground  at  half  after  8, 
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GUnur  «.  GMiam  vt «!. 


Heniy  Halsej— For  ten  years  has  been  a  cxtixen  of  Mar- 
shall. At  about  a  quarter  before  nine  o'doek  in  Ibe  morn- 
ing he  rode  np  to  the  ground,  passing  Goiham  on  flie  ivay. 
When  he  arriyed,  Troutman  ^^as  talking  loodly  widi  the 
crowd.  As  Gorham  approached,  Trontman  stepped  a  litQe 
ont  of  the  crowd,  and  met  him.  Gorham  inquired,  '^  What 
are  yon  doing  here  ? "  Trontman  replied  that  he  had  come 
there  to  take  the  slaves,  bnt  had  been  interrOpted — said  fiiey 
belonged  to  Francis  Giltner,  of  Kentucky,  etc.  Grorham  said, 
"  Yon  can't  take  them."  TSrontman  inquired,  "What  is  your 
name,  sir!"  Gterham  replied, " Charles T.  Gorham."  Tront- 
man commenced  writing  it,  and  inquired  of  Gorham  if  he 
were  responsible  for  what  he  said.  Gbrham,  or  some  one, 
answered  in  the  affirmatiye,  and  he  requested  Troutman  to 
write  it  in  capitals.  After  writing  it,  Troutman  asked,  "Do 
you  say  that  I  shall  not  take  the  slaves  away?"  Grorham 
replied,  "  No ;  I  said  no  such  thing.  You  see  the  manifesta- 
tion of  the  people,  and  it  is  impossible  for  you  to  take  them." 
Gkwham  inquired,  "  By  what  authority  do  you  act  ?  "  Trout- 
man replied,  "By  the  authority  of  the  constitution  and  the 
act  of  1798." 

Troutman  asserted  that  he  had  rights  there,  and  the  people 
had  prevented  him  firom  carrying  them  into  effect.  Gorham 
replied,  "  you  see  that  the  people  have  taken  the  law  into 
their  own  hands.  They  consider  the  negroes  as  citizens. 
There  was  an  excitement  in  the  crowd,  to  impress  any  one 
with  the  apprehension  of  danger."  Gorham  did  not  seem  to 
be  excited — ^he  treated  Troutman  politely.  Gorham  said  this 
was  not  a  mob :  it  is  composed  of  men  of  character. 

Witness  saw  Oombstock  talking  with  Troutman  near  the 
house.  Oombstock  asked  Troutman  for  his  authority.  Trout- 
man said  he  did  not  need  any  authority."  "  Then,"  said 
Oombstock,  "  you  can't  take  the  family  away."  Troutman 
inquired,  "what  is  your  name,  sir?"  Oombstock  replied, 
"  Oliver  Oromwell  Oombstock,  jun.    Give  it  or  write  it  in 
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fiilL"  A&sr  writing  it,  Troutman  obBoryed,  '^  jou  say  that 
I  ahall  not  take  thiB  family  away.''  Oombfltock  answered,  ^^  I 
beg  your  pardon ;  I  did  not  say  so,  or  nse  anat  language.  I 
said  yon  mnst  see  that  you  can  not  take  them  away,  from 
the  excitement  which  exists,  by  moral,  physical,  or  legal 
force."  And  he  remarked,  ^^  this  is  not  an  abolition  mob." 
The  excitement  was  great. 

The  witness  says  Troutman  offered  the  first  resolution.  At 
this  time,  the  excitement  had  measurably  subsided,  and  the 
people  were  talking  and  laughing.  Many  had  left  the  ground. 
The  excitement  abated  when  it  was  understood  the  negroes 
would  not  ber  taken  away. 

Troutman's  resolution  was,  ^'Beached,  as  peaceable  citi- 
zens, we  will  abide  by  the  Constitution  and  laws,  and  will 
permit  the  slaves  to  be  taken  before  Justice  Sherman,"  etc. 
Witness  and  a  few  others  voted  for  the  resolution,  all  the 
others  against  it.  Gorham,  witness  says,  offered  an  amend* 
ment  to  the  resolution — ^^  provided  they  do  it  legally."  There 
was  no  vote,  he  thinks,  on  this  amendment.  Herd  then 
o&red  the  following  resolution : 

^'JSewlvedj  That  these  Kentucky  gentlemen  be  requested 
to  leave  town  in  two  hours."  Some  one  here  proposed — ^^  or 
be  tarred  and  feathered."  Herd  expressed  his  disapproba- 
tion of  this,  and  added,  '^  or  be  prosecuted  for  breaking  into 
the  house  of  a  peaceable  dtusen." 

Troutman  then  offered  a  resolution  to  adjourn  until  2 
o'clock,  and  added,  "you  will  find  me  on  the  ground."  Gor- 
ham disapproved  of  the  amendment  offered  to  Herd's  resolu- 
tion, and  remarked  it  was  unbecoming.  The  larger  portion 
of  the  crowd  at  that  time  had  dispersed.  The  witness  thinks 
firom  one  fourth  to  one  third  only  remained  on  the  ground. 
There  seemed  to  be  very  little  excitement  at  the  time  of  the 
adjournment.  The  witness  is  brother-in-law  of  Dr.  Oomb- 
stock. 

Asa  B.  Cook.    Witness  was  on  the  ground  at  half  after  8, 
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OSham  V.  Goilitm  ^t  al. 


Heniy  Halsey— For  ten  years  has  been  a  ddsen  of  Mn^ 
shall.  At  abont  a  quarter  before  nine  o'doek  in  Hie  morn- 
ing he  rode  np  to  tilie  ground,  passing  Goiham  on  the  iray. 
When  he  arrived,  Trontman  was  talking  loudly  with  the 
crowd.  As  Gorham  approached,  Trontman  stepped  a  litUe 
ont  of  the  crowd,  and  met  him.  Gorham  inquired,  ^^  What 
are  yon  doing  here  t "  Trontman  replied  that  he  had  come 
there  to  take  the  slaves,  bnt  had  been  interrupted — said  they 
belonged  to  Francis  Giltner,  of  Kentucky,  etc.  Gorham  said, 
"  You  can't  take  them."  Trontman  inquired,  "What  is  your 
name,  sir  r'  Gorham  rej^ied, "  CSiarles  T.  Gbrham.''  Trout- 
man  commenced  writing  it,  and  inquired  of  Gorham  if  he 
were  responsible  for  what  he  said.  Gorham,  or  some  one, 
answered  in  the  affirmative,  and  he  requested  Trontman  to 
write  it  in  capitals.  After  writing  it,  Trontman  asked,  "Do 
you  say  that  I  shall  not  take  the  slaves  away?"  Gk>rham 
replied,  "  No ;  I  said  no  such  thing.  You  see  the  manifesta- 
tion of  the  people,  and  it  is  impossible  for  you  to  take  them.'' 
Gorham  inquired,  "  By  what  authority  do  you  act  ?  "  T^ou^ 
man  replied,  "By  the  autiiority  of  the  constitution  and  the 
act  of  1798." 

Trontman  asserted  that  he  had  rights  there,  and  the  people 
had  prevented  him  from  carrying  them  into  effect.  Gorham 
replied,  "  you  see  tiiat  tiie  people  have  taken  the  law  into 
their  own  hands.  They  consider  the  negroes  as  citizens. 
There  was  an  excitement  in  the  crowd,  to  impress  any  one 
with  the  apprehension  of  danger."  Gorham  did  not  seem  to 
be  excited — ^he  treated  Trontman  politely.  Gorham  said  this 
was  not  a  mob :  it  is  composed  of  men  of  character. 

Witness  saw  Combstock  talking  with  Trontman  near  the 
house.  Combstock  asked  Trontman  for  his  authority.  Trout- 
man  said  he  did  not  need  any  authority."  "  Then,"  said 
Combstock,  "  you  can't  take  the  family  away."  Trontman 
inquired,  "what  is  your  name,  sir?"  Combstock  replied, 
"  Oliver  Cromwell  Combstock,  jun.    Give  it  or  write  it  in 
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(Mltaer  v.  Gorham  et  al. 

fiilL"  After  wntisg  it,  Troutman  obserred,  '^  you  say  tbat 
I  shall  not  take  this  family  away."  Combstock  answered,  ^^  I 
beg  yonr  pardon ;  I  did  not  say  so,  or  use  that  language.  I 
said  you  must  see  that  you  can  not  take  them  away,  from 
the  excitement  which  exists,  by  moral,  physical,  or  legal 
force."  And  he  remarked,  ^^tihJs  is  not  an  abolition  mob." 
The  excitement  was  great. 

The  witness  says  Troutman  offered  the  first  resolution.  At 
this  time,  the  excitement  had  measurably  subsided,  and  the 
people  were  talking  and  laughing.  Many  had  left  the  ground. 
The  excitement  abated  when  it  was  understood  the  negroes 
would  not  ber  taken  away. 

Troutman's  resolution  was,  ^^  JRegohed,  as  peaceable  citi- 
zens, we  will  abide  by  the  Constitution  and  laws,  and  will 
permit  the  slaves  to  be  taken  before  Justice  Sherman,"  etc. 
Witaess  and  a  few  others  voted  for  the  resolution,  all  the 
others  again^  it.  Gorham,  witness  says,  offered  an  amend- 
ment to  the  resolution — ^^  provided  they  do  it  legally."  There 
was  no  vote,  he  thinks,  on  this  amendment.  Herd  then 
offered  the  following  resolution : 

^'SeaoJvedj  That  these  Kentucky  gentlemen  be  requested 
to  leave  town  in  two  hours."  Some  one  here  proposed — ^'  or 
be  tarred  and  feathered."  Herd  expressed  his  disapproba- 
tion of  this,  and  added,  '^  or  be  prosecuted  for  breaking  into 
the  house  of  a  peaceable  citizen." 

Troutman  then  dBfered  a  resolution  to  adjourn  until  2 
O'clock,  and  added,  "you  will  find  me  on  the  ground."  Gor- 
ham disapproved  of  the  amendment  offered  to  Herd's  resolu- 
tion, and  remarked  it  was  unbecoming.  The  larger  portion 
of  the  crowd  at  that  time  had  dispersed.  The  witness  thinks 
from  one  fourth  to  one  third  only  remained  on  the  ground. 
Thfiie  seemed  to  be  very  little  excitement  at  the  time  of  the 
adjournment.  The  witness  is  broth^-in-law  of  Dr.  Oomb- 
stock. 

Asa  B.  Cook.    Witness  was  on  the  ground  at  half  after  8, 
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at  which  time  thero  were  preaent  six  or  eeven  white  perBOOB 
and  eight  or  nine  negroes.  Tnmtman,  Giltner,  and  the  other 
Sentackians  were  on  the  gronnd.  He  heard  Giltner  eay,  if 
thejr  shall  refbse  to  let  ns  take  the  slaves,  we  will  bring  a  regi- 
ment from  Kentackj  and  take  them. 

Hearing  a  oonversation  between  Trontman  and  Gorham, 
he  approached  them.  Trontman  said,  '^  I  nnderstand  yon  to 
say  that  I  shall  not  take  the  slayes."  Gorham  replied,  he  had 
not  said  so,  bat  he  supposed  Trontman  wonld  be  satisfied 
from  the  crowd  that  he  could  not  take  them.  Gorham  said 
they  were  not  abolitionists — advised  Trontman  not  to  make 
an  attempt  to  take  the  fogitives,  as  it  wonld  canse  great  ex- 
citement. Gorham  evinced  earnestness,  but  he  was  good 
natnred. 

In  one  or  two  instances,  Gorham  exerted  himself  to  allay 
the  excitement.  Dickson  called  on  witness,  Gtorham,  and 
others  to  assist  in  taking  the  slaves.  He  had  a  wanant,  bat 
after  tins  he  made  no  attempt  to  take  them. 

Gombstock  asked  Trontman  what  he  was  going  to  do.  He 
replied  that  he  was  going  to  take  the  slaves.  Combstock 
replied,  ^4t  is  evident  from  the  excitement  yon  can  not  take 
them."  Trontman  asked  Combstock  for  his  name.  He  gave 
it.  Trontman  said  he  did  not  want  the  slaves,  if  he  coold 
get  names  who  were  responsible.  Trontman  then  said,  "  I 
nnderstand  yon  to  say  we  shall  not  take  the  slaves."  Comb- 
stock replied,  that  he  had  not  said  so,  but  remarked,  '^you 
ought  to  know  from  the  appearance  here  that  yon  can  not 
take  them  by  moral,  physical,  or  legal  force."  Soon  after  this^ 
witness  left  the  ground  with  Combstock.  He  heard  no  reso- 
lution offered.  There  must  have  been  about  one  hundred 
and  fifty  persons  on  the  ground. 

In  the  course  of  his  examination,  this  witness  to  impeach 
Dickson  was  asked,  ^^  whether  Dickson  did  not  admit  to  him 
that  he  might  have  called  Gorham  and  others  to  assist  in 
taking  the  negroes  t"    In  his  examination,  Dickson  said  he 
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had  no  recollection  of  having  done  80.  But  the  conrt  le* 
fiifled  to  pennit  the  question  to  be  aeked,  as  it  did  not  oonlara- 
diet  the  witness  Dickson.  His  statement  of  a  want  of  reool^ 
lection,  is  not  a  ground  to  discredit  tiie  ftct  of  recollection 
not  being  ascertainable. 

Twenty-fonr  witnesses  were  examined,  who  corroborated, 
more  or  less,  the  fSacts  and  circnmstances  stated  by  the  two 
preceding  witnesses. 

From  the  fiusts  proved,  there  seems  to  be  no  donbt  of  the 
right  of  the  plaintiff  to  the  services  of  the  fogitives.  Gilt< 
ner  identifies  them  as  the  slaves  of  his  father,  and  Trontman 
does  the  same.  And  there  is  nothing  in  the  evidence  or  in 
the  circnmstances  of  the  case,  which  casts  the  least  donbt  on 
this  light. 

The  agew^  of  Trontman  and  those  associated  with  him, 
seems  also  to  be  established.  It  is  proved  by  Trontman  and 
fay  Giltner»  The  former  was  aathorized  to  call  to  his  assist- 
ance snch  persons  as  he  should  deem  necessary,  and  those 
who  acted  with  him  were  so  called.  And  in  addition  to  this, 
ttie  plaintijff  sent  his  son,  and  Messrs.  Ford  and  Lee,  to  assist 
him.  This  is  as  dear  a  proof  of  agency  as  conld  be  expected 
in  any  case. 

In  tbe  case  of  DriskiU  v.  Parieh^  8  M'Lean,  681,  donbte 
were  an^^ested  whether  snch  an  agency  conld  be  constituted 
by  parol.  But  that  was  a  case  where  a  written  power  was 
given,  and  it  was  not  produced  on  the  trial. 

We  suppose  that  a  parol  power  must  be  held  to  be  suflS- 
dent.  This  is  a  common  law  prindple,  and  the  statute, 
which  authorizes  the  agency,  does  not  require  it  to  be  in 
writing. 

From  the  witnesses  of  the  defendants,  as  well  as  those  of 
the  plaintiff,  there  would  seem  to  be  no  doubt  Trontman 
arrested  the  fugitives,  and  that  they  were  rescued  from  his 
possesdon  and  control.  When  he  entered  the  house  and 
oommnnicated  to  Adam  and  his  fSitmily  that  he  came  as  the 
28 


418  mCBlQAlX: 


GUtaer*.  Gorhsfti  et  al. 


agent  of  Giltner  to  take  {iiem  before  a  justice,  to  prore  ilie 
service  they^  owed,  and  to  take  them  back  to  E^itncky,  Adam 
yielded,  and  considered  himself  and  &niily  nnder  his  controL 
He  left  his  ftunilj  in  the  house  with  Trontman  aiid  otiiers^ 
and  went  into  the  village,  nnder  the  care  of  Dicksoii^  to  take 
Q^miflel. 

It  was  not  nntil  after  the  crowd  assembled,  became  ezeited 
and  showed  a  determination  to  resist  the  claim  of  the  agent 
of  Ofltner,  that  Adam  and  his  family  saw  a  pfro^>ect  of 
eseape.  Indeed  the  counsel  for  the  defendants  admit  there- 
was  a  resene,  and  that  it  was  not  in  the  power  of  Trontman 
and  his  assistants,  to  take  the  fiigitiTea  before  flie  jBStice. 
The  rescue  of  the  slaves  enabled  them  to  escape  to  Caaadft^ 
beyond  the  reach  of  the  claimant. 

As  th^re  was  an  arrest,  the  jmy  can  disregard  fiie  two 
connts  in  the  declaration  for  hindering  an  arrest*  If  thcgr 
shall  And  for  the  plaintiff,  it  will  be  nnder  the  two  caaaUB  for 
a  reBGue* 

The  resene  is  not  only  clei^y  proved,  birt  admitted,  eon- 
seqnently  only  two  questions  remidn  for  the  decisi<»  of  Hid 
jnry .  Are  the  defendants  gnilly  t  and  if  gnilt^,  what  amomit 
of  damage  is  the  plaintiff  entitled  to } 

There  is,  as  might  be  expected,  a  great  diieronce  among 
the  witnesses  as  to  the  nnmber  of  the  crowd.  It  was  hastily 
coUected,  nnder  drenmstanoes  of  great  excitement.  The 
estimate  of  the  witnesses  varies  from  one  hnndred  and  fifty 
to  two  hnndred  and  fi%.  Bome  of  thexn  suppose  tto«  might 
have  been  three  hnndred.  Now  to  subject  any  one  of  tiiat 
a^wd  to  an  action  for  the  rescue  of  the  slaves,  it  is  not 
necessary  to  show  that  he  used  manual  force,  or  conv^ed 
the  fugitives  beyond  the  power  of  tibie  claimants.  Being 
present  in  tiie  crowd,  if  by  words  or  actions  he  encouraged 
others  to  make  the  rescue,  he  is  responsible. 

It  may  be  that  the  respectable  persons  which  fonned  that 
assemblage  acted  under  a  mistaken  view  of  the  law,  bat  iMs 
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tmetitotm  no  jmtifieatioiD  or  ezcase.  Tbe  hijaaj  of  the 
plaintiff  18  the  same^  irheiber  the  aets  complained  of  were 
done  by  a  good  motive  or  a  l«d  one.  Tim  aeUm  proceeded 
en  their  own  responsibilitjr ,  and  they  cannot  now  eBcape  fi»ia 
it«  Bneh  assemblagee  are  dsjig&tom  to  the  poldic  peace  and 
to  priTate  rights*  Zmpelled  to  action  by  the  moet  reddese^ 
the  crowd  lose  sight  of  individiial  responsibility,  and  are  led 
to  commit  atioeitieB  from  which,  as  individoalB,  they  wonld 
shrinlc  wifli  horror.  Hence  tiie  danger  of  commingling  wilh 
tmch  a  crowd,  except  as  peaoe-makers  and  to  prevent  mis- 
Miei.  From  the  evidence  it  seems  that  many  of  the  most 
eidei^  and  respectable  citisens  of  Marshall  were  fotmd  at 
the  boose  of  Orosswhite.  And  so  far  as  Hmj  may  have  been 
indoeed  to  go,  to  protect  the  rights  of  the  colored  persons  in 
qneetion  from  an  illegal  seiinre,  their  motive  is  not  to  be 
condemned.  Bnt  when  they  were  informed,  by  the  principal 
agent,  IVontman,  tiiat  the  sdzure  of  the  negroes  was  only 
jbr  the  porpose  of  taking  them  before  a  jnstlce,  to  prove  tliat 
fliey  owed  service  to  Giltner,  there  was  no  excuse  for  opposi« 
tion  founded  in  law  or  in  consoienoe.  That  man  is  a  dan- 
geroos  dtiaen,  who  follows  his  conscience  in  violation  of  the 
legal  rights  of  others. 

Trontman,  as  the  agent  of  the  plaintiff^  was  in  porsuit  of 
a  ^BgBl  ri^t— a  right  sanctioned  by  the  fundamental  law  of 
the  TJnimi^Huid  his  conduct  under  tiie  emergencies  was  diar- 
acteii^ed  by  forbearance  and  a  respect  for  the  law.  He  was 
armed,  but,  as  it  seems,  only  for  self-defense. 

There  are  seven  defendants,  and  the  jury  will  apply  the 
evidence  to  eadi. 

It  is  insisted  that  the  jury  can  not  find  a  general  verdict  of 
guilty  against  all  the  defendants,  unless  they  all  participa- 
ted in  the  same  act  at  the  same  time.  That  those  who  may 
have  done  acts  which  made  them  responsible  at  the  first  as- 
semblage of  the  crowd,  can  not  be  connected  whatotliers,  who 
subsequently  did  other  acts  which  make  them  responsUe. 
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Bigtinct  trMpafloeo,  it  is  admitted,  can  not  be  joined  in  tlie 
Mane  actian.  But  anch  is  not  the  case  mider  oonaideratios* 
Th0  act  WAS  continnons.  The  dedaration  cfaaigeB  a  rescue, 
and  Uuit  was  acoompUslied  by  the  crowd,  in  a  oourse  of 
prooeeding  of  more  than  three  honm.  Threats  were  used, 
weapons  were  brandished  bj  certain  colored  indiyidnals, 
resolutions  were  passed,  oTincing  a  final  determination  bj 
the  crowd  not  to  suffer  ike  fbgitiyes  to  be  takoi  before  the 
jnstioe.  Now,  it  may  not  be  posdble  to  point  out  any  par* 
ticnlar  act,  standing  alone,  whidi  ejected  the  rescne;  but 
when  we  look  at  the  course  of  adion,  we  see  that  it  was  dond. 
bi  this  respect  the  ads  of  the  mnltitode  are  inseparable,  and 
responsibility  attadies  to  each  individual  who  participated* 

Flanter  Morse,  one  of  the  defendants,  entered  the  house  c( 
OroBswhite  not  long  afker  Troutman  entered  it,  and  in  a  most 
violent  and  excited  manner,  declared  that  he  would  oppose 
the  taking  of  Adam  and  lus  family ;  and  he  advised  them  not 
to  be  taken,  and  gave  an  assurance  that  he  and  others  wodd 
stand  by  them.  This,  if  you  belieye  the  witnesses,  identifies 
this  defendant  with  the  rescue. 

A  question  is  made  whether  this  and  some  of  the  other 
defendants  had  notice  that  Adam  and  his  fiunily  were  fiigi- 
tives  &om  labor.  The  words  of  the  act  are,  when  any  person 
shall  "knowingly  and  wilfully"  hinder  an  arrest  of  the  fiigi* 
tives,  or  rescue  them  after  they  shall  have  been  arrested.  In 
the  case  of  DriskiU  v.  Pariah,  8  M'Lean,  681,  it  was  hekl, 
"that  no  one  incurs  the  penalty  under  the  act  of  Oongrass, 
for  ^hindering  or  obstructing  an  arrest,'  who  does  not  act 
^knowingly.'"  And  the  same  principle  applies  in  the  caa^ 
of  a  rescue.  To  bring  an  individual  within  the  statute,  he 
must  have  knowledge  that  the  colored  persons  are  fogitivea 
firom  labor,  or  he  must  act  under  such  circumstances  as  show 
that  he  might  have  had  such  knowledge,  by  exercising  ordi- 
nary prudence. 

Morse  is  not  proved  to  have  been  present  when  Troutman 
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fliem  as  the  agent  of  Giltner.  He  came,  it »  belieyed,  sherlly 
after  tfaiB  annonneemeiit  was  made;  and  of  ^rhieh  he 
Bd(^  hare  heesa  informed  had  he  inqniied  of  the  ^npirtw 
of  the  hoQse,  or  of  diooe  'who  weie  at  that  time  pMa-> 
oit. 

bi  a  free  State,  every  human  being  ie  prasimed  to  be  free, 
-wittioiit  regard  to  color,  nntil  die  contrary  is  proved.  Tlie 
pranonption  is  said  to  be  against  tiie  freedom  of  a  ooloved 
penon  in  a  elave  State.  Theee  were  dnramstanoeB  snffieieat 
to  pot  Morse  upon  the  inquiry  whether  Adam  and  his  finnlly 
were  not  fbgitives  fit>m  labor.  And  the  same  remark  appliee 
to  the  other  defendants.  It  wae  not  neceasaiy  for  Trontman, 
en  the  approach  of  every  individual,  to  proclaim  his  authority 
and  object  It  was  enoogh  that  he  stated  than  once,  and  more 
than  onoe,  to  the  crowd. 

Cbailes  Ba*gen,  another  of  the  defendants,  approadted 
l!h>iitman,  drew  his  knife,  and  used  it  in  a  menacing  manner, 
mitil  he  was  led  aside  by  Didbon.  And  William  Parker, 
also  a  defendant,  came  to  the  crowd  with  a  gnn,  and  declared 
he  wonld  risk  his  life  to  prevent  the  Grosswhite  fiunily  fttMn 
being  taken.  James  Smith,  also  a  defendant,  coming  into 
the  crowd,  inquired  where  the  Kentockians  were  who  were 
aftkempting  to  kidziap  the  Orosswhite  family .  Trontman  being 
pointed  oat  to  him,  he  approadied  within  six  feet  of  him, 
raising  a  dnb,  when  he  was  seized  by  Di<Aaon,  who,  witibi 
the  aid  of  one  or  two  others,  led  him  away. 

None  of  the  witnesses,  it  is  believed,  state  anything  which 
contradicts  these  &cts,  and,  if  the  jiiry  believe  them,  they 
would  seem  to  be  condnsive  as  to  the  guilt  of  the  above 
defendants. 

In  regard  to  the  defendants  Gorham  and  Oombetock,  there 
ia  some  contrariety  in  the  evidence.  This  difference  exists  in 
r^ard  to  certain  facts,  and  as  to  the  order  of  time  at  which 
theyoccQned« 
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Feobi  ib»  fitetonent  of  Tnmtmfti,  aiid  Berend  olliet  wk- 
livbo  eonoborate  him^  it  yfohU  seem  tiuvt  OombBlodk 
first  dedAired  ^  ^  ttie  dayes  oobU  not  be  tftkm  l^  moml,  phynir 
Ml,  or  legid  fone;"  wmI  tfaat  iborfly  afWwaid,  CMmw 
adapted  tbe  iMne  aentiment,  ^diieh  he  ofiered  to  tba  crowd  in 
fonn  of  a  resolution,  that  was  passed  by  aedamation.  Qor^ 
ham  is  also  D^rasented  aa  saying  that  pnblio  sentiment  vas 
above  the  law,  and  that  the  people  had  taken  the  law  inle 
their  own  hwds,  and  that  he  came  there  in  obedieBoe  to 
public  sentiment,  to  pxeYont  ih/d  slayes  from  bs»g  tsJbwu 
These  statemants  were  made  by  rnmfd  six  or  ei^  of  the 
plaintiffii' witnesses. 

A  still  greater  number  of  tbe  defendants'  witnesses  rsfi^ 
sfttt  the  fiids  som^hat  diffinentiy.  They  say  that  Tronlman 
opposed  the  first  resdntion,  and  that  no  resolntian  was  offimd 
by  Gorham.  Some  of  the  witnesses  ^ay  that  to  Trontman'f 
reeelntion,  ^^  that  he  might  be  permitted  to  take  the  slayes," 
Qorfaam  ofll^»d  an  amendment,  ^^if  he  shall  take  them  le- 
gally/' The  resolution  said  to  haye  been  oi&red  by  Gtoihsm, 
identified  him  with  the  illegal  moyement;  bnt  if  be  offesed 
BO  resolntion,  and  mexely  proposed  the  amendment  to  Tpoat- 
man's  lesolntion,  as  aboye  stated,  that  set,  disoonneoted  with 
ethers,  did  not  implicate  him. 

And  in  rsgard  to  the  declaration  of  Oombstodk,  tibot  ^yon 
ean't  take  the  slayes  by  ^moral,  physical,  or  legal  ibree,'" 
many  of  the  defendants'  witnesses  say,  it  was  a  remark  made 
wholly  in  reference  to  the  public  feeling,  and  not  as  a  wish  or 
determination  of  the  defendant  to  piey^it  snofa  a  takiDg.  On 
tiie  contrary,  it  is  said,  that  he  referred  to  the  exdtemeafe  of 
the  crowd,  and  its  expressed  detennination,  not  to  permit  the 
.slayes  to  be  taken ;  and  that  his  motiye  was,  manifeatly ,  to 
preserye  the  peace,  and  preyent  Uoodnshed.  It  appears 
Oombstoek  airiyed  on  the  ground  somewhat  late,  and  re- 
mained only  a  short  time. 

That  the  fects  which  transpired  in  an  excited  crowd,  should 
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he  difiientlj  lektod  Iff  difierent  ^tnesaeB,  -wba  to  bd  ozpeo- 
tad.  IKtifaronoea,  undar  soeb  drcnrnfllBnces,  do  not  meoii- 
aaxily  aifthoriae  an  in^tBdon  agaiast  the  aiotiTiM  of  the 
ifknepseB.  Tba  ooi^Qtioa  aad  azoiteoaoat  of  the  onwd,  ini^ 
hava  ppeveatod  witneeiee  fiom  hearing  dytiantly  and  oom- 
pEahanding  liia  oMyremehte  of  peipona  most  aotively  engaged. 
It  IS  pn^wr  ikat  I  diodd  aay  of  Trooitmiai)  &&  hading  irit- 

whkb  lie  was  flaoed^  he  bore  fainaaelf  mlh  modeiatioii  and 
apellant  temper.  To  llie  teoats  and J^bnae  wluek  weie  tiuovn 
ont  againat  him  and  Ins  aaaoeiatoB,  hy  iaeonaiderata  individ- 
oals  in  tiie  crowd,  he  made  no  foply,  bat  autained  himialf 
w&L  a  manly  &rmaa8s« 

Tbfi  eredibilily^  of  iviineafias  seats  wifli  tiie  jnry.  Yon  mil 
deeide  where  witneaaes  dijfiBsr^  which  is  entithd  to  faalief .  It 
inll  be  jom  Avt;y  to  neoonette  statements  whioh  aaem  io  be 
ooaAradictOiiy,  if  tbey  can  be  reeondlad.  Tba  manner  and 
bearing  of  witneBsas  in  thdr  enminatioo,  are  entitled  to 
great  eonaideffatlon  wheve  tbiore  is  a  ooaflict. 

If  from  the  whola  e^dence  it  shall  appear  that  Oorham 
and  Oombstodc,  and  Herd,  the  other  defendant,  went  vifom 
tte  groond  with  tho  view  to  preserve  the  peaoe,  and  they  nor 
eitlier  of  ifaem  while  on  the  ground  said  nor  did  anytiiing  to 
eoDsito  the  eiowd  to  oppose  the  seisare  of  the  fbgitiveB  fer  the 
pnrpose  avowed;  and  especially  if  the  tendency  of  tiieir  acts 
was  to  allay  ibe  excrement  wiihovt  eneooraging  the  rescue 
of  tfae  fr^tives,  they  are  not  gmUy  as  ehavged  in  tiio  deela^ 
ration.  But,  on  the  eontrary,  if  ^elr  condaot  on  the  ground 
had  a  differenl  tendency,  if  they  said  or  did  anything  by 
xasobrtiws  or  otherwise  to  eneonra^  the  cro^  in  their  ille- 
gal acts,  the  defendants  are  gtiilty.  Of  this,  geaftlemen, 
yon  aro  Ihe  asdnsive  judges.  The  respeeiabili(y  and  high 
aooral  bearing  of  these  defendants,  will  not  in  the  least 
azcuse  an  iUegal  act,  whidi  is  injurious  to  any  one. 

It  seems  that  since  tiio  residence  of  the  i^tives  at  ICar- 
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flhall,  *  ehild  wab  bom  hy  the  wife  of  Adam,  and  &e  cost 
tte  leqnested  to  instract  the  jmy  that  the  plaintiff  bad  no 
right  to  the  <^ild,  or  through  his  agents  to  take  it  to  Ken- 
tocky.  Nothing  is  claimed  for  this  child  in  the  pleadings,  and 
no  question  in  regard  to  it  is  necessarily  ihyolyed  in  the  case. 

In  this  action,  as  in  eyerj  other  where  damages  are  claimed 
for  a  wrong  done,  the  wrong  must  be  dearly  proved— so 
proved  as  to  satisfy  the  minds  of  the  jmy. 

We  are  requests  to  say  to  the  jmy,  if  a  wilness  swear 
folsely  in  one  particolar,  he  is  not  to  be  believed  in  any. 
This  must  depend  on  the  natore  of  his  relation,  fihoold  the 
jury  beUeire  that  a  witness  sweam  fidsely,  delibecafteLy  and 
corraptly,  they  may  and  should  place  little  or  no  confidence 
in  any  other  part  dTfais  eyidenoe,  which  b  nncorroborated  by 
other  witnesses:  Bat  if  the  mis-statement  is  the  probaUe 
resnit  of  mistake  or  misapimhension,  the  jmy  wiU  notregaid 
it  farther  than  as  showing  an  inacooracy  of  memoiy  or  jndg* 
meat  The  jmy,  therefore,  in  weig^ng  the  evidence,  iriU 
judge  of  it  under  all  the  drcnmstances  connected  with  it 
Ihe  belief  of  a  witness,  resting  upon  focts  within  his  own 
knowledge,  is  evidence;  but  his  belief  is  not  eyidwce  when 
it  rests  upon  foots  not  within  his  knowledge.  The  direct 
peenniaiy  interest  of  a  witness  in  a  case,  howeyer  amall,  ron* 
ders  him  incompetent;  and  any  other  connectioii  of  agencgr 
or  relationahip  to  a  par^^  may  go  to  his  credibility. 

In  this  action,  the  pliUntiff  claims  the  value  of  the  slaves 
in  damages.  For  a  rescue,  as  also  for  hiiidorance  on  airest 
of  f^gitiyes  from  labor,  and  for  harboring  or  concesIiDig 
them,  the  act  of  Oongress  gives  a  penalty  of  five  hundred 
dollars ;  but,  beyond  this,  the  statute  sayes  to  the  party  iur 
juzed  an  action  for  damages.  Under  this  pax^vision  this 
action  has  been  brought;  and  if  the  juzy  shall  belieye  that 
the  defendants,  or  any  part  of  them,  aided  and  assisted  ijnthe 
rescue,  as  b^re  stated,  the  jmy  will  find  the  whole  of  the 
defendants,  or  a  part  of  them  guilty,  as  the  foots  may  author- 
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in.  There  can  be  no  doabt,  that  bj  leason  of  &.e  reieae, 
tbe  fiigitiyeB  escaped  to  Oanida.  The  yalue  of  their  Berrioes^ 
uliieh  has  beeo  proved  by  two  or  three  witneBBee,  with  little 
^viiatioins  in  their  esthnateB,  is  the  loss  which  the  phdnttff 
has  sustained. 

Any  ezpressioiis  of  Troatman,  that  he  shonld  not  pursue 
the  ftigitiTQS,  does  not  show  a  velinqinshaient  of  this  right  of 
action.  It  seems  to  have  been  an  expression  of  abaadfrnment 
of  Oe  daim,  imposed  upon  him  by  a  neeessily  which  he 
eoold  not  oontrol. 

This,  gentlemen,  is  an  important  ease.  It  involves  giMt 
principles,  on  which  in  a  great  degree  depend  the  harmony 
of  the  States,  and  the  prosperilTf  of  o«r  oommon  coontiy. 
^e  case  has  acquired  great  notoriety  by  the  action  of  the 
Kentady  LegishUnre,  and  rf  the  Senate  of  the  United 
Steles.  It  is  liie  first  one  of  the  kind  which  has  been  prose« 
cnted  in  this  State. 

The  defendants'  compel,  to  some  extent,  have  discussed 
the  abstract  pmciide  of  slavery.  It  is  not  the  province  of 
this  conrt,  or  of  tins  jury,  to  deal  with  abstractions  of  any 
kind.  With  the  ^policy  of  the  local  laws  of  the  States,  we 
have  nothing  to  do.  However  xtnjnst  and  impolitio  slavery 
may  be,  yet  tiie  people  of  Kentucky,  in  their  sovereign  ca* 
padty,  have  adopted  it.  And  yon  are  sworn  to  decide  this 
caee  according  to  law-^he  law  of  Kentucky  as  to  slavery, 
and  the  provisions  of  Aq  constitution,  and  the  act  of  Oon- 
grass  in  regard  to  the  reclamation  of  fugitives  from  labor. 

This  provision  of  the  constitution  is  a  guaranty  to  the  slave 
Stetes,  that  no  act  should  be  done  by  the  free  States  to  dis- 
cbaagb  from  service  in  any  other  State,  any  one  who  might 
escape  therefrom,  but  that  such  frigitive  should  be  delivered 
np  on  daim  being  made.  This  clause  was  deemed  so  impcnv 
tant,  that,  as  a  matter  of  history,  we  know  the  constitution 
conld  not  have  been  adopted  without  it.  As  a  part  of  that 
instrument,  it  is  as  binding  upon  eourts  atid  juries  as  any 
other  part  of  it. 
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The  ohief  63GeeUmce  of  oor  institutioiid  <K»ai«tB,  pot  ap 
mnoh  in  our  written  oonstitaticMDUi  and  la^ro,  as  ia  the  motA 
power  wUck  they  embodj.  IntdligeDt  foreigners  are  mon 
forcihly  ainick  with  tihk  great  iMst  than  with  any  otter. 
They  Bee  no  military  array— no  display  of  martial  nmic,  or 
men-at-iims,  to  attract  and  intbmdate;  and  ihej  inqaire, 
wh«B  is  the  govenunent  I  It  is  neither  to  be  seen  nor  ftit, 
and  yrt  die  people  aie  quiet  and  ordeiiy.  Foreigners  seem 
to  have  no  adequate  conception  ol  that  moral  power  which 
unseen  pervades  every  part  of  our  country.  Under  its  aegis 
oar  dtisens  repose  in  confidenoe,  as  to  the  safefy  of  ttieir 
persons  and  property.  If  injured  in  either^  they  look  fcr 
redress  to  anenergetio  and  eidighteaed  execstion  cf  the  laws. 
And  from  tiiis  does  moral  power  emanate.  Laws  the  most 
wise  and  wholesome,  if  not  oarried  into  eftet,  can  he  pre- 
dnetiTe  of  no  good.  They  will  remain  on  onr  stetnte  beohi 
as  monumentB  of  reproach. 

If  we  wish  to  give  permanency  to  onr  govemmmt,  and 
preserve  its  great  principles^  we  must  stand  by  tho  conatito- 
tion  and  laws;  and  in  the  administration  of  jnatioe,  espe» 
eially,  we  must  give  effect  to  them.  In  the  law  is  found  the 
only  safe  rule  by  which  controverBies  between  man  and  jaaa 
can  be  deoided.  In  no  supposable  case;  has  a  jnxor  a  right 
to  substitate  his  own  views,  and  disregard  establi^ed  pcin* 
dples  of  law.  A  well  instructed  oonscience  is  a  proper  gmda 
for  individaal  action;  but  vAea  we  are  called  upon  to  aot 
upon  the  interesta  of  others^  we  viokte  our  osths,  and  shoir 
ourselves  unwor&y  of  so  impoitant  a  trust,  when  we  adopt, 
ss  a  rule  of  action,  onr  own  convictions  of  what  the  law 
should  be,  rather  than  what  it  is. 

l^e  jury,  after  being  out  all  night,  retomed  at  tiie  opening 
of  the  court  the  next  morning,  and  dedared  tiiey  oould  not 
agree,  and  they  were  discharged. 

At  the  soooseding  term  a  verdict  was  given  for  the  pi<^^n*^^ 
for  the  value  of  the  slaves. 

Judgment. 
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FoesixT  &  Co.  i;,  Beu.. 

AfaM/diikildflr  of  airigotfaUt  nale,  indoned  befrn  imtixiiQ%  holds  it  lrio« 

any  dtimbf  the  mtJKortguivttbo  payee.  If  iodoned  after  maturity^  the  indocaee 
takes  it  at  bis  riskp 

L.  being  eoIyeDtyAnd  the  debtor  of  V.  &,  Co.  without  their  knowledge  procaree 
Md  Jodipfvee  «te  jMie  of  Ji.  to  debtor,  and  ptaoas  ii  in  the  haato  of  G.  to  b^ 
the  benefit  of  F.  d&  Co.,  and  Q.  holds  it  in  his  hands  till  it  is  past  due,  and  then 
delivers  it  to  F>  d&  Co.— held,  that  B.  can  not  in  a  quit  by  F.  Sl  Co.  on  this  note, 
set  off  the  Bote  of  L.  t»H.  indoreed  by  H.  to  B.  after  the  matority  of  the  note  held 
fayF.&Co. 

In  the  abeenoe  of  all  eireuin|tances  warranting  a  preoumption  of  fraud,  the  in- 
dorsement  to  F.  &  Co.  takes  efl^ct  from  its  actual  date,  and  not  from  the  date  of  ite 
dalirerytoF.&Cow 

Hr.  Tqffe  appeared  for  the  plamti£l. 
Mr.  JBnuh  for  the  defendant. 

OFINION  OF   JITDOK  UEAVlTr. 

Tboi  wait  is  IvoHght  on  a  note  drawn  by  flie  de&ndaiit  ton 
91,174  41,  payaUa  te  Bfitbm  Leming,  or  order,  twenty  days 
aA»r  date,  dated  3d  of  Febmary,  1847,  aad  indoned  by  Lem* 
ing  to  «he  plaintifi. 

Tha  defendant  haa  pleaded  a  setoff  to  &is  note,  in  snb' 
abuoe  as  follows:  that  belfoie  tiuf  indorsement  of  the  note  to 
the  plainftiffi,  Lemiag  was  indebted  to  BeQ,  in  the  snm  of 
•750,  on  anoto  dated  1st  of  May,  1847,  payable  to  E.  Holmes 
one  day  after  date,  and  in  the  flirther  sun  of  $750,  on  anote 
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dated  Ist  Jannaiy,  1847,  payable  to  said  Holmea,  the  Ist  of 
June  in  that  year,  both  indorsed  to  Bell  by  Holmes. 
"^The  matter  in  controversy  between  these  parties  is,  whether 
these  notes  constitiite  a  l^gal  set-off  in  the  present  action. 
And  this  depends  wholly  on  the  date  of  the  indorsement  of 
the  note  on  which  this  action  is  brought.  It  is  very  dear,  if 
the  jdaintiffii  became  the  owners  of  this  note  for  a  good  con- 
sideration, before  its  maturity,  and  without  notice  of  any  off- 
set against  it  by  the  defendant,  the  latter  can  not  avail  himself 
in  this  action  of  Leming's  note  to  Holmes,  indoised  by  Holmes 
to  him. 

It  is  well  setfled,  that  the  hona  Jide  holder  of  a  negotiable 
note,  indorsed  before  it  is  due,  holds  it  dear  of  any  claim  in 
&Tor  of  the  maker  against  the  payee,  existing  bdbre  or  at 
the  date  of  the  indorsement.  In  sudi  a  case,  the  remedy  of 
the  maker  is  against  the  payee  •  The  reverse  of  this  {Mfindjde 
obtains,  if  Ihe  note  is  indorsed  after  maturity.  Then  the 
indorsee  takes  it  at  his  own  risk,  subject  to  any  demand  in 
favor  of  the  maker  against  the  payee. 

It  will  be  for  the  juiy  to  decide  the  Question  of  &ct,  involv- 
ing the  actual  date  of  the  indorsement  of  the  note  in  question. 
It  would  appear  from  the  evidence,  that  this  note  beoune  the 
property  of  the  plaintifft  under  the  following  circumstances, 
as  set  forth  in  the  deposition  of  Joseph  B.  Gitchell.    He 
testifies,  that  in  January,  1847,  Leming  sent  for  the  witness  ; 
that  he  went  to  Leming's  house,  and  found  him  sick  and  con- 
fined to  his  room.  Leming  eq>ressed  a  wish  to  seenre  certain 
creditoro,  and  espedaUy  the  plaintifb  in  thissoit.    And  lor 
this  purpose  tzansferxed,  for  the  spedal  benefit  of  the  plain- 
tifib,  an  account  against  the  defendant,  amounting  to  $1,900, 
executing  at  the  same  time  an  order  for  the  paym^it  of  the 
account  to  them*    The  defendant,  it  seems,  reeogniied  tiiiB 
tzansfer,  and  on  the  1st  or  8dof  February,  1847,  pidd  in  cash 
on  the  acooont  transferred  for  the  security  of  the  plaintiff^  the 
sum  of  1186,  and  gave  his  note,  payable  to  Leming,  .for  the 
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balimce,  $1,174  41.  This  k  the  note  on  whidi  this  suit  is 
btonght— it  beaxB  date  ad  of  Febroaiy,  1847,  and^is  payaUe 
in  twenty  days.  Leming,  on  that  day  indorsed  the  note  in 
Uank  and  ddivered  it  to  Gitehell  for  the  nse  and  benefit  of 
the  plaintifffl.  Gitehell  acted  as  the  friend  and  agent  of 
jAaantiffi,  bnt  vithoot  any  previous  nnderetanding  or  con* 
ftience  mlh  them  in  regard  to  this  transaction*.  He  states, 
that  the  note  was  deUvered  to  the  plaintifih  or  their  aguit,  in 
the  beginning  of  May,  1847. 

From  the  evidence  before  the  jnry,  there  seems  to  be  noth- 
ing disdosed  impeaching  this  transaction  as  fraudulent.  Lem* 
ing,  who  waaa  bona  fide  debtor  of  the  plaintifis,  evinced  a 
proper  deaiie  that  they  should  be  paid,  and  for  this  purpose 
transferred  his  claim  against  BeU,  as  before  stated.  Subse- 
qnenHy,  on  the  2d  of  February,  1847,  Bell  gaye  bis  note  for 
the  balance  then  due  on  that  account,  payable  to  Leming  or 
order,  in  twenty  days,  and  this  note  on  the  same  day  was 
indorsed  by  Leming,  and  placed  in  the  hands  of  Gitehell,  to 
be  held  by  him  for  the  benefit  of  the  plaintiffi.  There  is  no 
evidence  that  Lenung  was,  at  this  time,  insolvent  or  even 
embarrassed  in  his  circumstances ;  and  there  is,  therefore,  no 
ground  to  presxmie  an  intention  on  his  part,  to  give  a  fraudu- 
lent preference  to  the  plaintifib  over  the  other  creditors.  Nor 
is  there  any  pretense  that  he  was  not  jusfly  indebted  to  the 
plaintiJSEs  to  the  amount  of  this  note. 

If  the  jury  are  satisfied  that  the  note  on  which  this  suit  is 
brought,  was  &irly  indorsed  to  the  plaintifb,  on  the  2d  of 
February,  1847,  and  on  that  day  became  the  property  of  the 
plaintifis,  through  the  agency  of  Gitehell,  though  not  delivered 
to  them  till  the  beginning  of  May  following,  it  will  result, 
from  the  principles  of  law  before  laid  down,  that  they  are 
entitled  to  a  verdict  for  the  amount  of  the  note  and  interest. 

The  notes  of  Leming  to  E.  Holmes,  insisted  on  as  a  proper 
matter  of  set-off  against  the  plaintifb'  daim,  were  indorsed 
hj  Holmes  to  the  defendant  on  the  Ist  of  May,  1847 — ^more 
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than  two  montlis  after  the  miitarity  of  thd  note  isdoiwi  bf 
Leming  to  the  plaintifi.  Theeo  notes  oin  not,  theieforo,  be 
get  off  in  ihit  suit.  It  wonld  seem,  fimn  the  eridenoe,  tfairt 
ttiey  were  tranefeiTed  to  the  defendant  upon  the  oondxtion  thit 
thej  ooald  be  set  off  agfdnet  the  note  on  which  tfaie  suit  k 
bronght.  ¥rom  this,  it  is  to  be  inftned  that  the  ^tefends&t 
entertained  donbli  whether  &ej  eonUL  be  so  nsed,  at  the  tbns 
liiej  weie  transfi^red  to  him.  He  hss  no  giomid  of  com- 
plaint  that  they  do  not  constitute  a^set-off  in  this  aetion.  By 
the  terms  of  the  agreement  between  the  defendant  and  HoLnes, 
the  formm  has  a  dear  right  to  retmn  &e  notes  to  Hoboaes; 
or,  if  he  prefers  that  comrse,  he  can  seek  his  remedy  by  suit 
against  Leming.  In  either  case,  he  will  net  be  a  snfferar. 
Verdict  fi>r  the 


M'Leak,  AsBiGinEB,  V.  Latatsite  Bank. 

Where  a  mortgage  is  giren  on  land  and  peiaonal  property,  and  other  lisDiaie  aet 
up  to  the  personal  property,  the  court  will  direct  the  real  estate  to  be  first  sold.  But 
f  it  should  be  insufficient  to  discharge  the  mortgage,  tiie  lien  on  the  personal  prop- 
Isrty  viii  be  eidbrced,  it  being  ptior  to  the  olbMi. 

When  a  jodgniBnt  is  appealed  from  the  Cammoo  Pleas  to  the  Supieme  Goort,  the 
judgment  below  remains  a  lien  on  the  real  estate  of  the  defendant,  in  the  conntf, 
and  it  would  seem  that  the  aocniing  Interest  and  costs  and  penalty  ought  also  to 
he  coniAdersd  as  an  ineldsRt  to  that  judgment 

A  mortgagor  is  not  responsible,  without  notice,  for  the  application  at  any  sur- 
plus which  may  remain  on  the  sale  of  the  mortgaged  property,  aAer  satisfying  his 
mortjHfage. 

Mr.  Oholson  appeared  for  the  plaintiff. 
Mr.  Chaee  for  the  d^endant. 

OPINION  OF  THB  COtJBT. 

FaoiC  the  case  of  M^Zean^  amgnee^  r.  Tie  L^ayMi 
Bmh  and  oihen^  8  M'Lean,  619,  it  appean  that  the  bank 
loaned  to  John  Hahard  &  Oo.  fifteen  thousand  doUais,  to  be 
paid  in  three  equal  annnsl  installments,  in&i  interest    A 
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mos'lgage  on  real  propeorty  was  given  to  sectu^  tiie  payment 
of  this  loon,  on  the  7^  of  Dee^nber^  1841.  Aboiit  a  ttoii& 
after  the  mortgage  yfBB  given,  If  ahaid  tsraoisferred  forty«&bie 
shares  of  stodc  to  the  bank,  as  oollateml  security,  for  the  pay- 
ment of  the  first  ihstallmmt  of  the  above  kan.  On  the  18tii 
of  April  following,  Mahard,  on  the  same  paper  on  which  the 
assigmnent  of  the  stock  had  been  made  to  the  bank,  indorsed 
*^tiie  forty-nine  shares  of  the  stock  are  tensfetred  to  John  S. 
BiK&ingham,  for  valrie  received*" 

This  last  transfer  was  made  on  the  supposition  that  the 
real  estate  would  pay  the  fifteen  thousand  dollars.  Bat  the 
eonrt  held  in  the  i^ve  case  that  the  asiignment  to  Bneking- 
ham  was>  void  nnder  the  bankrupt  law.  And  they  directed 
llie  real  properly  to  be  first  sold,  under  the  mortgage,  whidi 
has  been  done,  and  liie  proceeds  do  not  pay  the  above  loan. 
And  the  question  now  is,  whether  the  transfer  of  the  stock 
to  the  bank,  remains  a  lien  to  pay  the  first  installment. 

The  court,  on  the  principle  that  the  bank  held  two  liens^ 
directed  tiie  real  estate  to  be  sold  first,  and  applied  to  the  dis- 
charge of  the  fifteen  thousand  dollars  loan.  But  this  did  not 
afiect  the  lien  of  the  stock,  and  was  not  intended  to  afiect  it, 
if  the  real  estate  should  prove  insufficient  to  pay  the  above 
loan.  In  their  opinion  in  the  original  case,  the  court  say, 
^^the  final  disposition  of  this  stock  is  reserved  until  the  pro* 
eeeds  of  the  mortgage  shall  be  realiaed."  And  in  the  con*- 
duding  pait  of  their  opinion,  they  say,  ^^the  transfer  by 
Mahard,  of  the  forty-nine  shares  of  the  stock  of  the  La&yette 
Bank,  having  been  made  to  John  S.  Buckingham,  on  tiie  18th 
of  April,  1843,  but  littite  more  tiian  one  montii  before  the 
petition  in  bankruptcy  was  filed,  and  under  a  knowledge  of 
the  above  facts,  must  be  held  as  void  und^  the  bankrupt  act.'' 

As  the  trmsfer  of  this  stock  to  the  Budkinghams  was 
declared  to  vo]d,''under  the  bankrupt  law,  by  the  court,  the 
stock  must  be  considered  as  held  under  the  valid  transfer, 
preceding  that  to  Buokin^am,  to  the  Lafeyette  Bank.    This 
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Stock  waa  intended  to  aeoue)  to  tfaa  extent  of  ite  Talne^Uie 
ftnH  instalhnent  of  tlie  fifteen  thonauDd  doUftm  loan^  and  the 
oonrt  will  now  dii«et  that  it  shall  be  so  applied . 

.ExeeptionB  are  taken  to  the  report  of  the  master  1^  the 
Lafiftyette  Bank,  as  to  the  judgment  of  the  Bank  of  tbs 
United  States,  and  as  to-inteeest  allowed  on  the  EirankliB 
Bank  debt. 

L  That  the  original  jndgnMit  of  tbe  Bank  of  the  United 
States,  was  recovered  July,  1841,  finr  93798  68,  from  whadt 
an  af^peal  waa  tideen  to  the  Snprame  Oovrt,  when  the  Bank 
reooToed  a  second  judgment,  4tli  April,  18^,  ftr  taSS?  84 
damages,  and  9141  80  pienaky  and  cote  of  Snpiemn  Cioart. 
And  it  is  contraded  that  the  judgment  for  the  penalty  oan 
<mly  operate  from  the  date  of  its  rendition.  The  ponllty 
was  in^osed  nnder  n  statate  by  tiie  fii:qprama  Oovrt,  and 
can  not  be  oonndered  as  a  part  of  ttie  judgment  of  the  Oom- 
mon  Fleas,  as  ibe  amount  eonld  not  be  known  to  that  conit, 
nor  to  any  one  befoi^  tibe  judgment  <^  the  Sapreme  Ooort 

That  an  appeal  bcmd  was  given  idiidi  would  aecme  the 
penalty  and  costs  in  tiie  Supreme  Oourt.  And  this  penalty  and 
costs  in  tbe  Suptome  Court,  it  is  aigued,  oan  not  oonatitiite  a 
lien  aa  a  part  of  the  judgment  of  tiie  Common  Pleas. 

This  is  a  unall  point  to  be  brought  op  at  this  stage  of  tlie 
piooeedings,  in  n  case  which  involyes  numerous  and  iutiicato 
qnestLons  of  UeQ  covmng  a  laige  estate.    There  is,  undoubt- 
edly, plausibility  in  the  grounds  taken,  and  it  is  not  stated 
the  Supreme  Court  of  the  State  has  ever  demded  the  qnea- 
tion.    It  could  only  arise  where  liens  had  intervened  after 
the  rendition  of  the  judgment  in  the  Common  Pleas,  and 
before  the  judgment  in  the  Supreme  Court.    That  happens 
to  be  the  case  in  the  present  instance.    And  the  counsel 
contends  that  the  addition  to  the  judgment,  by  adding  the 
penalty  and  costs  in  the  Supreme  Court,  shoidd  not  attach  to 
the  («ginal  judgment  which  constitutes  a  Uen,  but  should  be 
thrown  upon  the  secuiities  on  the  appeal  bond. 
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There  seems  to  be  no  reason  why  the  accmnnlating  inter- 
est should  not  be  included  in  the  judgment  of  the  Supreme 
Oonrt  as  an  incident  of  the  judgment  below ;  and  the  costs  of 
the  Supreme  Court  and  the  penalty  which  it  annexes  are  a 
consequence  of  the  appeal.  As  such  sums  must  generally  if 
not  uniformly,  be  small,  it  is  presumed  they  have  been  con- 
sidered as  partaking  of  the  character  of  tiie  first  judgment. 
As  against  the  defendant  there  can  be  no  objection,  and  as 
against  the  opposing  lien  holders,  I  suppose  that  such  has 
been  the  course.  It  may  not  have  been  considered  of  suf- 
ficient importance  to  make  the  question  before  the  Supreme 
Court,  and  I  do  not  feel  disposed  in  the  present  case,  under 
the  drcumstances,  to  allow  the  exception;  it  is,  therefore, 
oyerruled. 

2d  excq^ytion.  Can  interest  be  allowed  on  a  debt  of  the 
mortgager  to  the  mortgage^  after  the  mortgagee  has  pur- 
chased, at  judicial  sale,  the  property  mortgaged  to  an  amount 
sufficient  to  satisfy  the  debt?  If  the  purchase  money  does 
not  equal  the  debt,  must  not  the  interest  stop  on  the  amount 
of  it,  whateyer  it  may  be? 

So  soon  as  the  side  shall  be  confirmed  and  the  purchaser 
has  a  legal  right  to  enter  into  the  possession  of  the  property, 
the  interest  on  the  mortgage  money  must  cease,  because  the 
amount  bid  is  payment.  But  when  sales  are  ordered  by  a 
Oourt  sittmg  in  Chancery  or  Bankruptcy,  the  mere  sale  is 
not  a  title  until  it  shall  be  confirmed  by  the  court,  and  a  tide 
<»dered  to  be  made.  For  until  that  time,  the  bidder  at  the 
sale  is  not  considered  the  owner  of  the  property.  The  coun- 
sel for  the  Franklin  Bank,  however,  admits  the  above  excep- 
tion, and  of  course,  it  must  so  stand. 

3d  exception.  The  counsel  for  the  Lafayette  Bank,  claims 
that  the  FranUin  Bank  must  pay  a  pro  rata  proportion  of  the 
amount  of  the  judgment  of  the  Bank  of  the  United  States, 
except  the  pensdty  and  interest.  The  facts  on  which  this 
position  is  founded  are:  The  judgment  of  the  Bank  was 
28 
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raMkred  Jnlj  teim,  1841.  The  mortgage  of  the  FrankliD 
Bank  on  lote  404  and  460  was  lecoided  October  18th^  1841. 
The  mortgage  of  the  lA&yette  Bank  on  the  oomitiy  propeity 
January  18th,  1842.  Ajud  the  judgment  on  the  appeal  iros 
entered  April  term,  1842. 

On  the  8th  of  March,  1843,  the  Franklin  Bank  assented  to 
the  sale  of  Mahard  to  Dyer,  released  to  him  all  her  interest  in 
the  part  sold;  and  agreed  with  him  to  indemnify  him  against 
the  judgment  of  the  United  States  Bank.  Of  the  prioe 
paid  by  Dyer  #10,000,  the  Franklin  Bank  xeoeiyed  $7^397 
88,  the  balance^  $8,702  67,  was  paid  to  the  BuirkinghamB, 
with  the  assent  of  the  Franklin  Bank.  The  Bnckinghams 
had,  according  to  the  a(](judicationa  made  in  thia  case,  no 
valid  liens  on  any  of  the  property:  as  all  the  incnmbittDoe 
of  their  judgments  was  pri(Mr  to  that  of  the  La&yette  Bank, 
and  that  of  their  mortgage  on  lots  404  and  460  junior  to  that 
of  the  Franklin  Bank. 

And  it  is  contended,  that  this  being  the  state  of  &cts, 
prior  to  the  xaortjgage  to  the  Franklin  Bank,  that  corporation 
acquired,  as  against  Mahard  and.  the  Bank  of  the  United 
States^  a  rig^t  in  equity,  to  compel  the  latter  institntion  to 
resort  to  lands  thj&n  imincumbered,  for  the  sads&ction  of  its 
judgment ;  or  in  case  the  judgm^it  should  be  satisfied  out  of 
the  mortgaged  property  to  have  the  judgment  assigned  to  it 
and  its  lien  on  the  property  preserved  for  its  benefit.  And 
when  tbe  La&yette  Bank  took  its  mortgage  on  the  ooantiy 
prop^ly,  it  acquired  a  similar  right,  as  between  itself  on  the 
one  side,  and  Mahard  and  the  Bank  of  the  United  States  on 
the  other.  And  it  is  contended  that  the  right  of  the  Frank- 
lin Bank  remained  the  same  after  the  mortgage  was  taken 
by  the  Labyette  Bank  as  before. 

The  Franklin  Bank  has  no  right  to  throw  the  judgment  of 
the  Bank  of  the  United  States  upon  the  property  mortgaged 
to  the  La&yette  Bank.  Every  mortgagee  must  inquire 
before  taking  a  security,  not  only  what  mor^agee  and 
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MsigmxDmts  bind  the  particular  parcel  proposed  to  be  nKMrt- 
gdged,  but  ako  what  mortgages  bind  eveiy  other  part  of  the 
mortgager's  estate.  Aiui  from  these  premises  the  counBel  con- 
dndea  that  the  judgment  of  the  United  States  Buik  should 
be  paid^  ^o  raia^  by  the  whole  property  which  it  bocmd. 
And  he  insists  that  the  FnmUin  Bank,  at  most,  oould  do  no 
more  thmi  throw  the  Bank  of  the  United  States'  judgment 
over  on  the  La&jette  Bank  property,  so  &r  as  is  necessaiy 
ftr  its  own  protection.  That  if  the  property  and  other  secu- 
rities was  stifBdent  to  pay  its  own  debt  and  also  the  Bank 
of  the  United  States'  judgment,  it  could  not  by  any  airange- 
ment,  throw  that  judgment  upon  the  property  mortgaged  to 
the  l4lt&yette  Bank  to  faror  junior  liens. 

It  is  admitted  that  when  an  individual  is  about  taking  a 
mortgage  or  o&er  security,  it  is  incumbent  on  him  to  ascer- 
tain whether  there  are  not  other  and  paramount  liens  on  the 
same  property.  And  if  in  this  respect  he  shall  be  negligent, 
he  must  suffer  the  consequent  loss.  But  it  is  apprehended 
that  the  principal  contended  for  is  not  the  one  just  stated. 
It  is  not  the  acquisition  of  a  Uen,  but  an  abandonment  of  one. 
The  complaint  against  the  Franklin  Bank  is,  that  it  was  con- 
tent to  receive  a  part  of  the  consideration  for  which  one  of 
the  lots  mortgaged  to  it  sold,  and  consented  that  the  residue 
of  the  purchase  money  should  be  otherwise  appropriated ;  and 
the  question  is,  whether  by  so  doing  it  rendered  itself  liable 
to  account  for  the  whole  amount  of  the  consideration  for 
which  the  lot  sold. 

The  general  principles  of  equity  argued  by  the  counsel, 
may  be  admitted,  and  yet,  it  is  supposed,  they  can  not  apply 
to  the  case  before  us. 

The  same  argument  was  pressed  upon  the  court  in  the 
original  case;  and  the  court  then  said,  "  Those  general  prin- 
ciples must  be  admitted,  but  they  can  only  apply  where 
notice  was  given  to  the  first  mortgagee  of  the  subsequent 
jiens,  as  in  case  of  a  mortgage  to  secure  future  adyances :. 
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and  there  is  no  proof  of  actual  notice  in  this  case.  The 
Bank  in  its  answer  denies  notice,  and  constnictiye  notice 
from  the  recording  of  the  snbseqnent  mortgages  is  insnffi* 
cient.  It  appears  that  the  balance  of  die  consid^ation  was 
paid  to  the  Bnddnghams,  who  were  subsequent  mortgagees. 
Chuion  et  oil.  v.  Knwp  est  al.^  6  Paige  85 ;  Ndaon^s  Hem  v. 
Boyoe^  J.  J.  Marshall  401;  Sharras  et  id.  ▼.  Oraig  A 
Mitchd,  2  Condensed  Bep.  411." 

The  reason  of  this  role  is  apparent.  The  FranUin  Bank 
looks  to  the  property  covered  by  its  mortgage  for  payment, 
and  that  being  received,  not  knowing  that  there  are  junior 
mortgagees  whose  rights  may  be  affected,  is  indifferent  as  to 
the  appropriation  of  the  surplus.  A  notice,  then,  which  putB 
the  party  on  his  guard,  is  essential  to  make  him  responsible; 
and  of  so  much  importance  is  this  notice,  that  it  must  be 
actually  given,  and  not  by  the  recording  of  a  mortgage 
which  determines  the  lien. 
•    The  above  exceptions  are  overroled. 
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TIm  indanaiieat  on  tbe  wiit,  reqnirad  by  tlie  BUtD  st&tnte,  which  hu  beeo 
•dopted,  may  be  olqectod  by  a  moUoa  to  qaaah  the  writ. 
In  Buch  case  an  amendment  would  be  permitted. 
A  neglect  to  make  the  indomment  ie  no  ground  lor  a  plea  In  bar. 
A  plea  in  abatement  is  the  only  one  that  ooold  be  filed. 

Mr.  Perry  for  plaintiff. 
Mr.  ■  for  defendant. 

OPnnON  OF  THB  OOUBT. 

The  defendant  in  this  case  craved  oyer  of  the  writ,  set  it 
forth,  and  demurred  to  the  declaration.  Several  causes  of 
demurrer  are  assigned,  but  the  variance  assigned  between  the 
indorsement  on  the  writ  and  the  declaration,  being  the  only 
one  relied  on,  will  be  noticed. 
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The  Btatate  adopted  in  our  practice,  leqtures  the  clerk  to 
indorse  the  cause  of  action  on  the  writ,  withoat  prescribing 
any  form.  An  indorsement,  therefore,  which  shall  state  the 
cause  of  action  in  general  terms,  will  be  a  compliance  with 
the  law.  As  this  is  a  requisite  of  the  statate,  it  may  oonsti- 
tate  a  gronnd  of  objection  to  the  writ,  where  the  indorsement 
is  not  made.  The  most  appropriate  manner  of  taking  advan- 
tage of  a  neglect  to  make  tihe  indorsement  would  seem  to  be 
by  a  motion  to  qnash  the  writ.  On  such  a  motion  the  court 
would,  of  course,  permit  an  amendment  of  the  writ  to  be 
made. 

A  defective  indorsement  might  be  pleaded  in  abatement, 
by  craving  oyer  of  the  writ;  but  it  is  no  ground  for  a  plea  in 
bar.  The  demurrer  is  overruled,  and  leave  given  to  amend 
the  writ. 


Odbhhbihbb  v.  Haetsoh  bt  al. 


Whtttjrer  siibteiibgM  may  bo  reforted  to  to  defeat  tho  dtima  of  ereditom,  a 
court  of  chanc«ry  will  reach  the  property  conveyed  or  covered. 
Aa  between  the  individttals  who  have  concocted  the  fraud,  chancery  will  not 


G&icnmatancea,  in  such  matten,  aio  aometimefl  strong  enough  to  atamp  the 
transaction  with  fraud,  although  against  the  oaths  of  the  parties  concerned. 

Messrs.  Sunter  and  Stanhery  for  complainants. 
for  defendants. 

OFUnOK  OF  THE  COUBT. 

At  a  former  term  a  decree  was  entered  between  the  pres- 
ent parties,  in  which  a  conveyance  of  ninety-three  and  three- 
fourth  acres  of  land  conveyed  by  A.  Y.  Taylor,  one  of  the 
defendants,  to  Miles  Hanson,  another  of  the  defendants,  was 
held  to  be  fraudulent  and  void  against  the  complainant,  who 
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liad  obtamed  a  judgment  ftgaiut  John  Hanaon,  the  land 
being  hia  property,  bio  having  oonTeyed  it  to  Taylor  in  fisand 
of  creditOfB;  and  titiB  conveyance  from  Taylor  to  Miles,  the 
son  of  John  Hanson,  being  with  foil  notice  of  the  fbuid,  and 
he  being  a  partioipator  in  it. 

The  only  point  which  remained  oneetOed  by  die  fonner 
deoiee  wae,  at  to  the  ownership  of  six  hnndred  dollara  which 
Taylor  received  from  Miles  Hanson,  on  &e  conveyance  to 
him  of  the  above  tract  of  land. 

tVom  the  investigation  in  tiiis  case,  John  Hanson,  his  son 
Miles  Hanson,  and  A.  V.  Taylor,  have  been  hdd  to  have 
acted  frmdnlently  in  the  transfer  of  the  knd,  to  defeat  the 
daim  of  tiie  plaintiff,  and  the  only  question  now  is,  whether 
the  smn  in  controversy  belonged  to  John  Hanson  or  his  son 
Miles.  Taylor  having  received  the  money  from  Miles,'on 
the  frandolent  conveyance  of  the  land,  is  liable  to  account 
for  it  to  the  complainant,  as  a  creditor  of  John  Hanson,  if  the 
money  was  advanced  by  him.  Neither  John  Hanson  nor 
his  son  Miles  conld  recover  the  money  from  Taylor,  as  no 
court  will  ever  interpose  its  authority  to  settle  a  niatfcer 
"Mtween  paHieeps  ervmrns.  They  are  left  as  between  them- 
selves, where  their  own  fraudulent  acts  have  placed  them. 

But  a  court  of  equity,  in  such  a  case,  will  interpose  in 
behalf  of  creditors,  and  for  their  benefit,  reach  the  property 
which  has  been  fraudulently  covered,  and  unjustly  withheld 
from  them. 

The  original  bill  charges,  that  prior  to  the  sale  o{  the  above 
tract,  by  Taylor  to  Miles  Hanson,  John  Hanson,  "in  his  own 
right  held  a  promissory  note  on  John  Greenwood,  of  the  city 
of  Columbus,  for  six  hundred  dollars,  loaned  by  him  to  said 
Greenwood,"  etc.  The  answer  to  the  bill  by  Miles  Hanson 
avers,  "  tiiat  on  the  11th  February,  1842,  he  paid  said  Tay- 
lor one  hnndred  and  fifty  dollars  in  cash,  and  gave  him  a 
note  on  John  Greenwood  for  six  hundred  dollars,  which  note 
was  given  by  him  to  John  Hanson.    That  the  note  of  Green- 
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wood  did  not  bd<»ig  to  his  &iher  bat  to  him.  That  preTiotB 
to  the  date  of  said  note,  he  had  kid  bj  the  stam  of  six  hnn- 
dred  doUais,  and  prefenring  to  hare  *  it  in  responsiUe  hands, 
he  sent  it  to  Oolnmbns  by  his  ibtiier,  who  jdaeed  it  in  the 
hands  of  John  Greenwood,  who  drew  a  note  {payable  to  his 
ftther,  whidi  his  fiither,  so  soon  as  he  letumed  from  Oolnm- 
bns, indorsed  to  him.  The  bill  charges  that  Ae  said  Taylor 
frandnlendj  obtained  possession  of  said  note  Und  appropria* 
ted  it  to  his  own  nse. 

John  Hanson,  in  his  answer,  denies  thtit  he  had  any  in- 
terest, eqnitable  or  otherwise,  in  said  note,  at  the  time  it  wad 
assigned  to  Taylor. 

It  is  proved  that  John  Hanson  loaned  the  money  to  Green- 
wood, and  took  the  note  payable  to  himself,  no  statement 
being  made  or  intimated  at  the  time,  that  Miles  Hanson  had 
any  interest  in  it.  And  at  the  same  tame  the  note  was  eze- 
cated,  seventeen  dollars  interest  was  paid  to  John  Hanson, 
doe  on  snms  which,  being  united,  made  np  the  amount  of  six 
hundred  doUais,  for  which  the  note  was  given.  The  state* 
ments  in  regard  to  this  money,  given  by  John  Hanson  and 
Miles,  are  not  consistent  with  each  other,  nor  with  the  state- 
ments made  at  different  times  by  themselves. 

The  land  purchased  did  not  belong  to  Taylor  but  to  John 
Himson  as  this  court  have  determined,  and  this  purchase 
being  fraudulent,  it  is  by  no  means  probable,  that  the  mon^ 
paid  by  Miles  was  his  own.  He  had  a  frill  knowledge  of  the 
transaction,  and  it  is  unreasonable  to  suppose  that  he  would 
pay  six  hundred  dollars  on  a  fraudulent  contract.  The  fraud 
was  concocted  between  the  three  defendants,  with  the  view  of 
defrauding  the  creditors  of  John  Hanson ;  he  was  most  enter- 
ested  in  putting  the  property  beyond  their  reach.  The 
payment  to  Taylor  was  made  to  cover  the  fraud,  and  the 
presumptions  arising  from  the  facts  are  strong  that  the  money 
as  well  as  the  land,  was  fdmished  by  John  Hanson*  He 
loaned  it  as  his  own,  received  interest  on  it,  which  was  an 
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important  element  in  the  deliberate  fraud  that  was  committed. 
The  acts  in  regard  to  the  land  are  so  connected  that  the  trans- 
action can  not  be  yiewed  as  a  whole,  without  coming  to  tlid 
condnsion  that  the  whole  was  frandnlent.  In  the  nature  of 
things,  one  part,  the  oonyeyance  of  the  land,  could  not  be 
fraudulent,  if  the  money  was  paid  by  Miles  Hanson.  But  he 
acted  fraudulently,  as  we  have  already  determined,  and  oon- 
nected  together  as  the  parties  were,  it  would  seem  to  be 
impossible,  that  a  matter  in  which  the  fraud  consisted,  sbonld, 
in  any  one  of  its  parts  be  bona  fide.  We  are  satisfied  that 
the  money  paid  for  tibis  land  by  Miles  Hanson  to  Taylor  was 
advanced  by  John  Hanson.  And  the  question  that  remains 
is,  whether  Taylor,  who  has  appropriated  it  to  his  own  use, 
shall  be  held  to  account  for  it  to  the  complainant.  Taylor 
has  paid  no  value  for  it,  as  the  land  on  which  it  was  paid  did 
not  belong  to  him,  but  to  John  Hanson.  The  money  paid, 
equally  with  the  land,  we  think,  belonged  to  John  Hanson, 
and  is  liable  to  the  claims  of  his  creditors.  We  shall,  there- 
fore, decree  that  the  six  hundred  dollars  and  interest  thereon, 
from  the  time  it  was  received,  shall  be  paid  to  the  complain- 
ant in  days,  and  on  fiulure  to  pay,  Hiat  execotion  shall 
issue,  etc. 


Dob  bz  diqc.  0.  Ghimn  v.  Dabmbix. 

An  entry  of  land  within  the  Viiginia  military  district  of  Ohio,  and  aBorrey  of  the 
same  before  the  extinguishment  of  the  Indian  title,  is  made  void  by  eertain  acts  of 
CJonjiiretB. 

K  person  having  snch  a  claim  is  entitled,  having  a  patent,  to  oompenaatioa  to 
his  improvements  such  as  the  occupying  claimant  law,  he  having  acted  in  good 
faith. 

Mr.  Stanton  appeared  for  plaintiff. 
Mr.  Zawrmce  for  defendant. 
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OPINION  OF  THK  OOUBT. 

Thib  is  an  ejectment  to  recover  poesession  of  a  tract  of  land 
in  the  Yirginia  Militaiy  district,  between  the  litde  Miami 
Biyer  and  the  Sciota.  The  lessor  of  the  plaintiff  claims  imder 
a  patent  dated  30th  of  January,  1827.  The  entry  was  made 
in  Jnlj,  1819,  and  the  snrvey  was  ezecnted  in  1821. 

The  defendant's  patent  was  dated  14th  of  April,  1806. 
His  entry  was  made  16th  November,  1798,  and  the  survey 
was  execated  2d  of  April,  1799. 

The  entry,  survey  and  patent,  nnder  which  the  defendant 
ddms,  being  of  older  date  than  the  patent  nnder  which  the 
lessor  of  the  plaintiff  claims,  the  counsel  allege  that  the  entry 
survey  and  patent  of  the  defendant  were  void,  as  the  entiy 
was  made  on  the  land  whilst  it  was  Indian  Territory. 

By  the  proclamation  of  Congress,  at  Princeton,  the  12th 
September,  1783,  ^^  all  persons  were  prohibited  from  making 
settlements  on  lands  inhabited  or.  claimed  by  Indians,  with- 
out the  limit  or  jurisdiction  of  any  particular  State,  and  from 
purchasing  or  receiving  any  gift  or  cession  of  such  lands  or 
claims,  without  the  express  an&ority  and  direction  of  the 
United  States  in  Congress  assembled.'' 

By  the  act  of  the  3d  of  March,  1793,  it  is  made  a  penal 
offense  to  treat  with  any  Indians  for  the  purchase  of  land. 
The  same  penalty  is  imposed,  a  thousand  dollars,  on  any  one 
who,  without  a  license,  shall  settle  upon  the  public  lands  by 
the  act  of  19th  May,  1796. 

By  the  intercourse  act  of  the  30th  of  March,  1802,  and  5th 
sec.  that  any  person  who  shall  make  a  settlement  upon  Indian 
lands,  and  who  shall  survey  or  attempt  to  survey  such  lands, 
or  designate  any  of  the  boundaries  by  marking  trees,  or  other- 
wise, shall  forfeit  a  sum  not  exceeding  one  thousand  dollars, 
and  be  imprisoned  not  exceeding  twelve  months. 

By  the  Indian  Treaty  at  the  rapids  of  the  Maumee,  on  the 
29tli  September,  1817,  a  large  tract  of  land  was  ceded  to  the 
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United  States,  within  which  the  land  in  controversj  was 
situated.  It  seems,  then,  that  any  entry  made  within  this 
teiTitozy  prior  to  the  aboye  oession  was  piohibited  by  law, 
and,  of  oooise,  no  right  conld  be  acqnixed  against  law.  The 
oonrt,  therefore  instnicfeed  the  jniy  to  this  effeet 

The  jnry  found  defendants  gnilty,  etc. 

On  motion,  the  court  held  that  the  defendant  was  entitled 
to  relief  nnder  the  occupying  claimant  law. 


Dob,  kx  DEM.  Bfbaoub  bt  al.  v.  Johk  Lithebbbbsy. 

The  c<rart  of  common  pleas  have  tha  power  to  appoint  gnawJiana,  and  also  guar* 
d^MBBodUiem, 

A  guardian  may  waiTe  process,  and  enter  liis  appearance  for  his  wank. 

Temporary  absenee  from  the  coonty  doas  not  aAct  tbs  jnrisdietisn  of  tfas  covt, 
in  tiie  appointment  of  a  guardian. 

The  domicil  of  the  infant  is  always  preeiuned  to  be  that  of  its  mother. 

The  place  when  its  paxwits  lired  and  died,  and  its  property  remains,  is  pnsomed 
to  be  the  proper  piece  for  the  oonrt  to  make  the  appointmsBt 

The  signature  of  the  judge  to  the  record,  is  not  neoossary  under  the  statute. 

A  court  has  the  power  to  make  amendments  nunc  pro  tune. 

The  ease  still  being  continued  on  the  docket,  snd  the  counsel  pteMmied  to  be  in 
ooort,  no  notice  of  an  amendment  was  necoasaiy. 

It  supplied  the  defect,  by  the  delinquency  of  the  clerk. 

After  the  lapee  of  twenty-three  years,  when  a  great  change  has  taken  place  in 
the  ralue  of  Ae  property,  courts  require  clear  gronni  to  set  adds  the  pioceedings 
from  idiich  titles  emanated. 

Parol  proof,  after  so  great  a  lapse  oi  time,  not  admissible  to  show  that  the  minom 
were  residents  of  Clermont  county,  and  not  of  Hamilton. 

We  can  not  have  before  us  thsoyidencethat  was  bsftvsihe  ooomoa  pleas*  wfasa 
the  guardian  was  appointed. 

Every  presumption  is  in  fiiTor  of  the  proceedings  of  a  court  having  a  gemaral 
jurisdiction. 

Mesars.  OhoUon  Miner  and  Fishback  for  plaintifib. 
Messrs.  Fox^  Ovyynne  and  Chase  for  defendant. 

OPINION  OP  THB  OOUBT. 

This  action  is  farotight  to  recover  possession  of  certain  lots 
of  gronnd  in  llie  city  of  Oindnnati. 
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Deed  from  Stenbens  HarpeiB  to  Joseph  Seaman,  dated  the 
29th  October,  1806,  for  fhe  premises  in  dispnte.  Deed  from 
Seaman  and  Stenbens  to  Samnel  Harpers,  on  the  same  day, 
signed  by  Seaman.  Deed  from  Joseph  Seaman  to  H.  Ha:fer 
20th  Angttft,  1818,  for  fhre  acres,  a  part  of  the  land.  Deed 
from  Joseph  Carpenter,  dated  18&i  Angnst,  1813,  to  H. 
Hkfer  fi>r  five  acres.  Deed  from  William  Cooper  to  Hemy 
Hafer,  36th  May,  1818,  for  twelve  acres  and  sixty-two  hnn- 
dredths. 

It  was  proved  that  Henry  Hafer  died  in  1825,  in  Cincin- 
nati, and  left  three  children,  two  daughters  and  a  son.  The 
eldest  daughter  died  in  1882,  leaving  Caroline  and  Henry 
smviving.  Haflar  was  in  possession,  two  or  three  years,  and 
claimed  the  prapert7  tmtil  his  death.  The  property  was 
improved  and  was  situated  in  the  Eastern  Liberties,  and  one 
of  the  witnesses  says  that  Hafer  was  in  possession  five  years. 

Caroline  married  A.  Spragne,  one  of  the  lessors  of  the 
phiintiff,  and  lives  in  Kentucky. 

The  defendants  claim  under  an  administrator's  sale  of  the 
premises. 

A  certificate  was  given  in  evidence  under  the  seal  of  the 
Court  of  Common  Pleas,  of  Hamilton  county,  showing 
that  Ghriffen  Yeatmfln  was  appointed  guardian  of  Caroline 
and  Henry. 

Letters  of  administration  were  granted  to  Francis  Eerr,  on 
the  estate  of  Hafer. 

A  record  was  offered  in  evidence,  showing  a  petition  by 
the  administrator,  stating  the  debts  due  by  the  estate  of  Hafer 
and  that  there  was  no  personal  property  out  of  which  the 
debts  could  be  paid,  and  praying  an  order  fer  the  sale  of  real 
estate,  eto.  Giiffen  Yeatman,  fhe  guardian,  acknowledged 
notice. 

This  record  was  objected  to,  because  it  does  not  appear  to 
be  a  final  record,  and  was  not  signed  by  the  judge. 

The  Court  admitted  the  record  saying,  that  from  the 
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nature  of  the  proceedingB  they  took  place  at  different  times. 
Nothing  more  than  an  application  by  the  administrator  and 
an  order  of  sale,  could  take  place  at  the  first  tenn.  At  a 
Bubeequent  term  the  sale  would  be  brought  before  the  Conrt, 
etc.  The  statute  or  usage  requires  that  the  signature  of  the 
judges,  or  of  the  presiding  judge,  should  be  signed  to  the 
minutes  of  the  proceedings  of  each  day;  but  it  is  not  neoes- 
saiy  that  this  shall  appear  in  the  record  of  each  case.  And 
an  omission  of  the  signature,  it  i9  supposed,  would  not  make 
the  proceeding  void.  The  objection  is  not  understood  to 
relate  to  the  authentication  of  the  recoid. 

The  sale  of  the  property  was  made  on  the  27tih  of  May, 
1826,  to  one  Wicks  and  others,  and  deeds  were  made,  as 
appears  from  the  return  of  the  administrator,  to  the  pur- 
chasers. Deed  from  James  Smith  et  al.,  to .  Mort- 
gage of  Henry  Hafer  to  Francis  Kerr.  The  record  of  the 
Court  of  Common  ^eas  was  giyen  in  eyideiice  in  r^;ard  to 
the  sale,  etc. 

A  number  of  witnesses  were  examined  to  proye  that  at  a 
certain  time  the  children. of  Hafer  were  taken,  by  some 
firiends  to  Clermont  county,  in  Ohio.    Objections  to  be  made 
on  the  argument.    On  the  part  of  the  lessors  of  the  plain- 
tiff, it  was  argued  that  to  render  the  sale  good,  the  heirs 
must  have  been  made  defendants.    That  this  is  the  law  of 
Ohio,  has  been  repeatedly  decided.    3  Chase  Stat.  1311, 
sec.  19.    Also  the  act  24  and  the  act  of  the  IStii  of  March, 
1881,  are  referred  to,  as  requiring  notice  to  the  heir.    That 
in  the  case  of  Ewing^a  Zewee  v.  JSigbee^  7  Ohio  Bep.  840,  it 
was  held,  coming  up  collaterally,  that  the  heirs  muat  be 
notified.    That  in  12  Ohio,  253,  where  the  question  was 
collateral,  it  was  held  that  notice  to  the  heirs  was  essential 
to  the  exercise  of  jurisdiction.    If  the  heirs  were  not  made 
parties,  the  proceedings  would.be  void.     That  in  1  Hill, 
189,  it  was  ruled,  that  inJGEint  heirs  can  not  be   conclu- 
ded by  a  surrogate  sale  of  lands,  without  the  appointment  of 
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guardian.  In  1  Feten  Bep.  840,  it  is  said  there  must  be 
jnriBdJction  to  protect  officers  from  liabilily  as  trespassers,  12 
Ohio,  195;  8  Ohio,  340;  11  Ohio,  443.  Where  there  is  no 
power  to  act,  no  legal  consequences  can  follow.  If  there 
was  no  jurisdiction  the  proceedings  were  yoid.  And  that 
there  was  no  jurisdiction  may  be  shown  aliunda.  The  heirs 
were  not  made  parties  by  the  appointment  of  Yeatman  gen- 
eral gaardian.  This  appointment  was  made  nine  days 
before  the  petition  was  filed. 

The  court  had  no  power  to  appoint  Yeatman  guardian. 
3  Chase,  1817.  Power  to  appoint  a  guardian  is  limited  to 
the  county  in  which  the  court  sits.  In  3  Leigh,  719,  evi- 
dence was  admitted  to  show  fliat  the  party  was  entitled  to 
letters  of  administration.  If  such  jurisdiction  be  exceeded 
by  Hie  court,  the  act  is  void.  9  Mass.  Eep.  543.  If  letters 
of  administration  be  granted  in  a  county  other  than  where 
the  deceased  resided  at  his  decease,  the  grant  is  void.  5 
Rck.  30,  same.  Also  18  Pick.  496 ;  8  Wend.  189 ;  3  Wms. 
on  Executor,  1084.  Where  an  appointment  of  a  guardian  is 
made  for  a  minor  without  the  county  it  is  void.    13  Ohio, 

195. 

On  the  30th  December,  1835,  the  court  appointed  Griffin 
Yeatman  guardian  of  the  minor  children  of  Henry  Hafer, 
deceased.  At  this  time  the  heirs  were  not  in  the  county. 
Nine  days  afterward  the  administrator  filed  his  application 
to  sell  the  land.  As  guardian  he  acknowledged  notice,  and 
waived  process.  Four  years  afterward,  in  1839,  the  court, 
without  motion,  or  notice,  entered  the  following :  '^  And  now 
here,  to  wit,  on  1st  of  September,  1839,  the  court  being  sat- 
isfied that  Oriffin  Yeatman  was  appointed  in  November  term, 
1835,  guardian  ad  Utum^  and  accepted  service  aftier  the 
appointment;  that  Yeatman  swears  that  in  November,  1835, 
he  was  so  appointed  at  the  request  of  Eerr,  the  administra- 
tor, on  the  application  of  Charles  Fox,  Esquire;  and  the 
court  order  the  entry  nunc  jpro  tunc!'* 
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And  ii  is  contended  that  the  reeord  could  not  be  eo 
amended*  3  Ohio  Condaneed,  696;  &  lb.  284;  1  Pelen, 
840 ;  3  Sand.  104.  An  order  or  jndgmeat  nunc  pro  imc 
does  not  preenppoee  any  snch  judgment  had  been  entered. 
This  is  never  done  ezeept  on  the  death  of  a  party,  or  to  avoid 
prejodicebj  deli^.  1  Starkie  £v.  98S;  1  Strange,  436;  1 
Tamit.  385;  1  Burr.  146, 219.  The  court  had  no  power  k 
1829  to  amend  the  ncord  of  1825.  The  power  to  amend 
may  be  inquired  into.  6  Dana,  226;  1  Peters,  340;  20 
Wend.  145;  28  lb.  616;  8  Ohio,  887, 549,  MO;  2  Ohio,  87; 
2  Ohase,  1275,  sec.  96.  Any  defeet  in  prooees  or  in  tiie 
{deading  may  be  amended — nothing  else.  This  was  not  a 
clerical  error.  3  McLean,  486.  It  is  not  ptopoaed  to  amend 
the  judgment,  bat  to  amend  the  record  by  iniiRrfcrng  the  jndg- 
moat,  which  the  derk  had  neglected  to  do.  9  Ohio,  132;  3 
Ohio,  528.  Power  of  amendment  at  conmioit  law.  1  Boc 
Ab.  145;  1  Salk.  47;  3  lb.  81;  2  Wibon,  147;  27  Eng. 
Oom.  L.  264;  1  Peters,  432;  7  Peters,  4S2;  7  Peten,  482; 
lb.  522.  No  power  after  the  term  to  amend  a  judgment, 
except  a  mere  matter  of  form.  2  Ohio,  248 ;  3  lb.  486, 
528-4,  577.  Two  contradictory  records  are  before  the  coort 
If  the  judge  had  inspected  the  final  reeord  he  would  have 
corrected  the  errors. 

If  the  court  had  the  power  to  make  the  entry,  it  could  not 
do  so  legally  wfthout  notice.  14  Peters,  154.  But  if  the 
power  may  be  exercised,  it  can  not  operate  retiospectiveff .  2 
Ohase,  1274,  sec.  87 ;  27  Oom.  L.  264. 

It  is  urged  thst  the  reeord  affords  no  evid«iice  that  Yeat- 
man  was  appointed  a  general  guardian.  That  k  has  not  tiie 
signature  of  the  judge,  as  required  by  the  statote.  2  Gbase, 
1275,  sec.  9d--4.  The  object  of  requiring  the  judged  signa- 
ture was,  to  see  that  the  reeord  was  correct. 

If  the  heirs  are  necessary  parties,  they  must  be  so  made,  to 
give  jurisdiction.  The  sale  was  made  under  an  old  ord^. 
The  power  to  sell  must  be  in  the  bands  of  the  sheriff. 
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The  aboye  paints  were  dificttssed  at  krge  and  ably  by  the 
complamantB'  eomiflel,  and  some  authorities  nc^  named  above, 
w€re  cited.  The  synopsis  is  a  veiy  imperfect  (me,  bat  it  states 
the  groimd  on  which  the  aigoments  for  the  plaintifib  were 
mainly  founded;  and  it  will  enable  the  jniy  better  to  under- 
stand the  views  of  the  court. 

The  controverted  points  in  the  case,  gentlemen  of  the  jury, 
are  questions  of  law,  which  are,  properly,  referred  to  the 
court  These  questions,  howev^,  refer  to  £acts  which  are 
befoiB  the  jury,  and  on  which  the  questions  of  law  arise, 

Hafer  died  in  1835.  He  left,  as  his  heirs,  two  daughters 
snd  a  son.  Li  1832,  his  eldest  dau^ter  died.  Some  short 
time  after  his  death,  the  grand  parents  took  the  children  to 
CSermont,  the  place  of  their  residence* 

At  November  term,  1825,  Deoember  the  30th,  the  court 
appointed  GrifBn  ^  Yeatman  guardian  of  the  persons  and 
esta^  of  Mary  Hafer,  aged  nine  years,  Caroline  Hafer, 
aged  seven  years,  and  Henzy  Hafer,  aged  five  years  j  and 
the  guardian  gave  bond  in  one  hundred  dollars  in  each  case. 

On  the  2M;h  December,  of  the  same  year,  IVands  Eerr, 
administrator,  filed  his  petition,  naming  the  minor  heirs  as 
defendants^  and  stating  Ihe  debts  due  by  the  estate  and  its 
assets^  real  and  peisox^al;  fixmi  which  it  appears  that  the 
estate  owed  upwards  of  sixteen  thousand  dollars,  and  the 
petition  prayed  that  the  real  estate  might  be  sold.  And  on 
the  same  day  the  following  entry  was  made :  ^^  As  guardian 
of  the  children,  mentioned  in  the  above  petition^  I  hereby 
admowledge  notice  of  the  above  petition,  and  waive  the 
necessity  of  process  being  issued."  Signed,  Griffin  Yeat- 
man. 

And  also,  the  following  entry  was  made  on  the  same  day : 
''  and  now,  here,  to  wit,  on  the  29th  of  December,  1825,  in 
the  term  of  November  and  year  aforesaid,  the  petition  of  the 
administrator  of  Heniy  Hafer,  deceased^  fer  the  sale  of  cer- 
tain real  estate  ther^  described,  notice  acknowledged  by 
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Oriffin  Yeatman,  gnArdian  to  the  minorB  mentioned  in  tbe 
said  petition,  wheieapon  the  oonrt  appointed  Casper  Hopple 
et  al.,  appiaieerB,  etc.  An  order  of  sale  was  issued,  the  ap- 
praisement haying  been  made,  dated  7th  Febniaiy,  1886. 
The  administrator,  aiW  giving  due  notice,  sold  the  real 
estate  for  about  one  thousand  dollars  less  tiian  the  appiake- 
ment." 

The  canse  was  continued  regularly,  until  August  tenn, 
1839,  when  Griffin  Yeatman  made  an  affidavit,  that  at  ^o- 
vember  term  he  was  appointed  guardian  ad  litem j  for  the 
minor  heirs  of  Hafer,  to  appear  in  their  behalf,  in  an  appli- 
cation by  Hie  administrator  for  the  sale  of  the  real  estate  of 
Henry  Hafer,  deceased,  which  appointment  he  suppoeed  had 
been  entered,  and  he  requested  that  it  might  then  be  entered, 
etc.  And  the  court  at  the  same  term  say,  being  salisfied 
that  Oriffin  Yeatman  was  appointed  guardian  (id  litem  for 
the  defendants,  to  defend  this  suit,  at  the  term  of  November, 
1825,  and  prior  to  the  order  of  appraisement  in  the  cause, 
who  then  accepted  of  his  appointment,  and  appeared  in  the 
case,  and  that  the  defendants,  by  their  said  guardian,  ap- 
peared in  the  cause  prior  to  the  said  order  of  appraiseinent ; 
and  it  being  suggested  that  there  is  a  doubt  whetiier  the  said 
facts  sufficiently  appear  of  record,  it  is  ordered  to  be  entered, 
as  of  the  t^m  of  November,  1826,  that  said  Griffin  Yeatman 
was  appointed  by  the  court,  guardian  ad  litem  for  said  de- 
fendants, and  that  the  said  giuudian  voluntarily  appealed, 
etc.,  and  the  sale  was  ratified. 

It  is  contended  that  there  could  have  been  but  one  appoint- 
ment of  guardian. 

The  guardian  first  appointed,  was  of  the  persons  and 
estates  of  the  minors.  He  was  appointed  the  20th  of  De- 
cember, 1826,  and  gave  bonds  on  the  29th  of  the  same  month. 
There  can  be  no  mistake  as  to  this  appointment.  It  is  not 
only  matter  of  record,  but  the  facts  are  so  clearly  stated  as  to 
leave  no  room  for  doubt.     This  appointment  was   made 
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before  the  petition,  by  the  adminifttnttor,  for  the  sale  of  the 
real  estate,  was  filed. 

It  appean  tiiat  siibseqiient  to  this  appointment  of  guardian 
the  same  person  was  appointed  goaidiaa  ad  lUtm.  This 
was,  no  donbt,  supposed  to  be  necessary  in  tiie  proseention  of 
the  petition. 

The  defense  set  np  nnder  the  mortgage  can  not  be  sus- 
tained. If  the  prooeedings  are  void,  there  is  no  connection 
by  any  of  the  defendants  wilSi  the  mortgage.  And  if  the 
proceedings  be  valid,  the  mortgage  has  been  dischaiged,  and 
in  no  sense  can  it  constitnte  an  outstanding  titie  to  affect  the 
recovery  of  the  lessors  of  the  plaintiffl 

It  is  said  there  are  discrepancies  between  the  records.  The 
final  record  is  admitted  to  be  evidence,  Uiongh  not  signed  by 
the  judge.  In  the  case  of  09bcrfi  v.  The  8Me  cf  Ohio,  7 
Ohio  Rep.  (part  1)  212,  it  is  said,  ^^the  signatore  of  the 
presiding  jndge  adds  no  validity  to  a  record;  and  die  record 
itself  woold  be  evidence,  or  an  exemplification  might  be  sent 
abroad  and  used  witiiont  such  signature." 

The  final  record  differs  firom  the  short  entries  made  in  the 
Uotter*  And  this  difference  always  eodsts.  -  In  the  minntes 
the  petition  or  pleading  is  never  stated  at  length.  Short 
entrieB  are  made,  firom  which,*  and  the  papers  referred  to,  the 
record  at  lengtii  is  made  np. 

Has  a  coart  the  power  to  inqnire  into  the  jurisdiction  of 
the  court  whose  record  is  offered  in  evidence  t  This  power 
18  necessarily  exercised  by  all  courts.  But  in  making  such 
an  inquiry,  the  court  must  be  careful  to  discriminate  between 
what  constitutes  jurisdiction  and  error.  Where  a  coiurt,  fifom 
its  general  powers,  has  jurisdiction  of  the  subject  matter,  a 
due  notice  served  on  the  party,  if  the  proceeding  be  in  per- 
Bonam^  or  an  attachment  laid  on  the  land,  if  the  proceeding 
be  in  rem,  gives  jurisdiction ;  and  after  this  attached,  no  pro- 
ceeding in  the  subsequent  stages  of  the  case,  however  erro- 
80 


460  OHK>. 

Dm  ax  dam.  Spngne  et  al.  9.  John  Lltbaibeny. 

neons,  will  make  them  Yoid,    Bank  VhUed  SkUea  v.  Vaor- 
heesy  10  Peters ;  1  McLean,  224. 

In  this  respeol;  tbere  is  a  difievence  between  eoort^p  of  a 
general  and  a  Umked  oat  Bpeoial  jnrifldiotian*  In  the  ktter, 
tke  ftcta  moat  appear  on  the  face  of  the  proceedings  whidi 
give  jurisdiction,  bat  in  the  former,  jmisdiction  ia  proaamed, 
nnlesB  the  oootnuy  appear.  In  tl^  one  case,  jnriadiction 
may  be  presomed,  in  the  other^  no  snch  presmnpdon  lies. 

In  Orignon^^  Leasee  t.  A^toTy  2  Howard's  £ep.  339, 
which  inTolved  collaterally  the  validity  of  an  admiaistiator'B 
sale,  thaoonrtsay,  '^  no  otber  reqnicates  to  the  junBdictioB  of 
the  connty  court  are  prescribed  than  the  death  of  Qrigaon, 
the  insufficiency  ci  his  personal  estate  to  pay  his  debts,  and 
a  representation  thereof  to  the  county  court  where  be  dwdt 
or  his  real  estate  was  situate,  making  these  fiticts  appear  to 
the  court" 

And  that  proceeding  was  under  a  law  which  reqnixed  "the 
said  courts,  previous  to  their  passing  on  the  said  lepreseata- 
tion,  shall  order  due  notice  to  be  given  to  all  parties  con- 
cemed,  or  their  guardians,"  etc. 

To  give  jurisdiction  in  the  case  before  us,  must  the  heirs  be 
made  parties  t 

This  is  a  question,  as  has  been  contended  by  the  couosd 
for  the  plaintiffl,  under  the  Ohio  statutes,  and  we  follow  the 
construction  of  the  statutes  by  the  Supreme  Court  of  the 
State.  In  the  16th  <^  Ohio  Bep.  a  proceeding  to  sell  the 
lands  of  the  deceased,  was  dechued  void,  ^^  where  no  notice 
was  given  to  the  heirs,  and  the  land  was  not  deecnbed." 
Aiams  v.  JeffHea^  12  Ohio,  274;  the  court  aay,  "the  heir 
has  a  right  to  be  a  party  to  the  proceedings  which  deprive 
him  of  his  estate,  and  we  are  constrained  to  deny  the 
jurisdiction  of  a  court  which  attaempts  to  proceed  without 
him." 

There  are  some  general  expressions,  Eohh  v.  Leasee  iff 
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IruMkQy  15  Oiuo^  700,  ^faich  wcmld  seem  to  eoiifiiefc  with  the 
above.  Tlie court  saj,  ^' withtbese things  the  Oourt  of  Pro- 
bate, (MA  an  application  to  sell  land,  have  nothing  to  do,  any 
iiirth^  than  to  aeoertaiB  whether  there  are  debts }  whether 
th6  p^nonal  asaets  ar6  sufficient,  and  whether  it  is  neoessaij 
to  aell  the  land,"  etc.  Bat  the  question  in  that  case  wad, 
whether  a  guardian  adi  {{^^971  coiM  "i^ve  piweBS  ax^ 
Bj  the  19th  sectiim  of  the  act  which  zegidates  these  prooeed- 
ings,  S  Chase,  184,  it  is  provided,  ^'that  the  application  shall 
be  bj  petition,  to  which  tiie  lawful  heir,  or  tiie  person  having 
the  next  es&te  of  inheritance  of  the  testator  or  intestate,  shall 
be  made  defendant." 

In  Imng  et  al.  v.  JBaUisfer'a  AdsaCtn^  7  Ohio  Bep.  188, 
tbecovt  say,  ^^before  the  passage  of  this  act,  it  was  held, 
that  a  citation,  served  on  the  general  gaardJian  of  a&  infimt 
definidant,  was  a  proper  mode  of  giving  snch  de&ndant 
notice  of  the  pendency  of  the  petition.  It  is  admitted  that 
Ae  general  goaidian  may  waive  process,  and  appear  for  &e 
misoTS.  This  was  done,  in  tiiis.  case,  by  Qriffin  Yeatman, 
the  gnavdian.  Was  Yeatman  dnly  appointed  gnardisBt 
Be&TO  this  answer  is  given,  it  may  be  proper  to  inquire, 
wfaeiber  we  can  go  beyond  the  entry  upon  the  record  % 

The  statute  provides,  ^^  tiiat  the  court  of  Oommon  Fleas 

ahaU  have  powor,  whenever  they  comRider  it  necessary,  to 

i^point  a  guardian  or  guardians  to  all  minors  within  their 

county,''  etc«    In  the  case  of  Le^ee  of  Msuon  v*  Sawy&Tj  12 

Ohio,  195,  the  court  held,  that  the  appointment  of  guardian 

IB  open  to  inqidry  ooUateorally.     And  they  say,  ^^if  the 

plaintiff's  lessor  was  not  so  within  the  county,  he  being  the 

mino(r,  the  court  had  no  jurisdiction;  and  the  fiu^  may  be 

shown  in  this  ccdlateral  way."    In  Zemee  of  Perry  v.  BraSn- 

ardy  11  Obio,  442,  the  court  held,  '^  that  the  guardianship  (tf 

a  minor  female  expires,  by  operation  of  low,  when  the  ward 

arrives  at  the  age  of  twelve  years."    In  both  these  cases,  the 

nod&or  was  the  plaintiff  in  the  suit. 
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The  onlj  objection  to  the  fint  appointment  of  Yeatmaii  is, 
that  the  minor  heixs  were  not  within  Hamilton  connty  at  the 
time  the  appointment  was  made.  That  this  wonld  be  exam- 
inable by  the  Bnpreme  Ooort,  on  a  oertiorari  or  otherwise, 
may  be  admitted.  Bat  can  it  be  examined  into  ooUaterallyt 
In  Zudkne^s  Mnrs  y.  MoBride^  8  Ohio,  357,  the  ootut  9bj^ 
^^80  ftr  as  the  oomrtB  of  Common  Pleae  were  inyeeted  with 
jnriBdiction  oyer  the  subject  matter  npon  whidi  they  haTe 
acted,  their  dedsions  and  orders  are  final  and  condnsiTe;  if 
not  reversed  lor  error,  they  can  not  be  impeached  coUateiaUj. 
The  gronnds  and  prooft  on  which  they  proceeded  are  not 
examinable  in  this  case." 

This  is  an  important  qneetion  of  law,  which  must  rest 
upon  general  prindples,  and  does  not  depend  on  the  oon- 
stmction  of  a  statute. 

In  making  the  appointment  of  gnardian,  the  court  hayiiig 
general  jurisdiction,  is  presumed  to  hare  examined  the  &ctB 
on  whidi  llieir  jurisdiction  depended.  The  court  hdd,  in 
LiMoln  T.  Tawrey^  2  McLean,  486,  ^^that  the  appearance  of 
the  defendant  is  a  material  fitct,  and  so  is  the  service  of  pro- 
cess. It  is  admitted  that  the  allegations  in  a  record  which 
were  not  material  nor  traversable,  are  not  condusive  on  the 
parties*  But  the  record  is  condusive  of  all  matters  in  rda* 
tion  to  the  judgment,  whidi  were  material,  and  which  might 
have  been  traversed."  3  Serg.  &Eawle,  1S8;  Zsech  v. 
Annitoffey  2  Dallas,  125 ;  Oreen  v.  OwingUm^  16  John. 
Bep.  58. 

In  Thon^^eon  v.  Talmie^  2  Peten,  165,  the  court  say, "  the 
age  of  the  heirs  was,  at  all  events,  a  matter  of  fiuA  npon 
which  the  court  was  to  judge ;  and  the  law  no  where  requires 
the  court  to  enter  on  record  the  evidence  upon  which  Ihey 
dedded  that  fact.  And  how  can  we  now  say,  but  that  the 
court  had  satis&ctory  evidence  before  it,  that  one  of  the  heirs 
was  of  age." 

If  it  was  so  stated  in  terms  on  the  fiuse  of  the  prooeeding, 
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and  even  if  the  juriediciion  of  the  ooort  depended  upon  that 
fiiet,  it  is  by  no  means  dear  that  it  would  be  permitted  to 
C(Atradiet  it,  on  a  diieet  proceeding  to  reverse  any  order  or 
decaree  made  by  the  court.  Bnt,  to  permit  tliat  &ct  to  be 
drawn  in  question  ooUateraDy,  is  certainly  not  warranted  by 
any  principle  of  law. 

The  principle  was  decided  in  the  case  lost  dted,  which 
must  govern  the  question  now  under  consideration.  The 
matter  of  fiurt,  as  to  the  residence  of  the  minors,  when  Teat- 
man  was  appointed  guardian  was,  of  necessity,  b^re  the 
court  of  Common  Fleas,  when  they  made  the  appointment ; 
and  it  was  not  necessary  to  i^ace  that  fact  upon  record.  That 
court  determined  it,  and  can  the  &ct  be.open  to  proof  collate- 
rally, when  the  record  is  offered  in  evidence }  If  sudi  be  the 
law,  then  every  &ct  necessary  to  be  established  in  a  judicial 
proceeding,  whether  it  relate  to  the  jurisdiction  of  the  court, 
or  to  the  merits  of  the  clsse,  and  which  did  not  constitute  a 
part  of  the  record,  is  open  for  examination.  And  how  num« 
beriess  are  these  facts,  in  the  action  of  courts  ?  In  this  view, 
less  effect  would  be  given  to  the  judgment  of  the  court,  than 
to  the  verdict  of  a  jury.  In  the  transaction  of  its  business, 
a  court  in  almost  every  step  taken  in  a  cause  must  act  upon 
Tules,  adopted  by  statute  or  by  judicial  discretion.  And  all 
these  roles  impose  limitations,  within  which,  certaiu  things 
must  be  done.  And  when  the  court,  having  the  subject  be- 
fore it,  decides  a  matter  under  these  rules,  can  sudi  matter 
ever  be  inquired  into  collaterally  ? 

I  am  awai«  that,  in  New  York,  it  was  held,  where  no  fraud 
or  unfidmess  was  alleged  in  regard  to  the  service  of  process, 
evidence  might  be  heard  to  contradict  the  return  of  the 
ofibers;  in  a  case  on  a  record  from  a  sister  State,  that  de- 
cision, I  think,  must  stand  alone. 

Nine  days  before  the  petition  was  presented  by  Kerr,  Yeat- 
man  was  appointed.  A  waiver  of  process  and  an  entry  of 
his  appearance  were  made  in  the  presence  of  the.  court,  and 
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ivere  entered  upon  its  record.  Should  the  ftct  under  cDDikU 
eration  be  held  to  be  open,  collaterally,  it » impossible  to  sa;^ 
to  what  uncertainties  and  misehieft  the  prinoiple  might  lead. 
How  is  tke  evidenceon  which  the  court  acted  to  bepieeenredt 
Life  is  nncertain,  and  a  fiu^t  susceptible  of  dear  proof  now, 
may  be  involved  in  great  uncertainty  twenty  years  hence. 
No  one  may  be  able  to  prove  it.  And  shall  tities,  nnder  judi- 
cial sales,  rsst  upon  so  nnoertain  a  basis  t 

Admit  all  that  is  oonleaded  for,  in  regard  to  the  lesideiMe 
of  the  in&nts,  when  the  gnanUan  was  appointed.  No  one 
will  contend  that  the  min6rs  most,  in  fact,  be  within  Ihe 
cennty  when  Ihe  appcnntment  was  made.  Hiey  may  have 
been  absent  on  a  visit;  their  own  mo&er  was  not  living,and 
they  were  left  in  the  chiEWge  of  their  stepmother.  Her  home 
wonld  be  their  domieQ,  and  by  the-  law,  she  was  entitled  to 
ooenpy  the  mansion  house  one  year  from  the  death  of  her 
hmAand,  What  is  to  fix  the  domidl  of  infents  t  The  home 
of  these  in£Emts  was  in  Hamilton  county,  llieir  property 
waa  there,  and  it  was  there  only  that  a  guardian  could  prop- 
erly be  appcxinted.  if  tjiey  had  not,  at  the  time,  an  actual 
residence  in  Hamilton  county,  they  had  constructtyely.  It 
was  the  place  of  their  birth,  where  their  father  and  mother 
lived  and  died,  and  where  all  their  pmperty  was  to  be  found. 
They  had  left  the  county,  at  most,  only  a  few  montfaa  before 
this  appointment  was  made.  There  is  no  suggeelion  of  fraud 
or  unfiiimess  in  the  appointment. 

If  it  were  proper  now,  after  the  lapse  of  twenty-three 
yearn,  to  inquire  into  these  fkcts,  bow  are  we  to  ascertain  that 
Ote  court  of  Common  Pleas  had  not  evidence  before  it,  that 
the  absence  of  the  minors  from  tlie  county  was  <mly  tempo- 
raiy ,  and  did  not  affect  their  domidl  t  If  this  question  were 
open,  we  should  incline  to  say  that  the  residence  of  the  in- 
fonts  with  their  grand-parents,  for  a  few  montibs,  in  Clermont 
county,  is  not  evidence  of  a  change  of  domicil,  under  the 
eireumstances,  so  as  to  aflfoct  the  jurisdiction  of  the  court. 
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But  we  think,  tiiat  this  matter,  -without  an  allegation  of  fraud 
OT  unfaimeds,  is  not  open  for  inquiiy^  especiallj  after  the 
lapse  of  twenty-three  years. 

The  amendment  at  the  instance  of  Kerr,  iSie  administra- 
tor, on  the  affidavit  of  Yeatman,  1  Sept.  18S9,  who  stated  tibat 
at  the  Koyember  terln  he  was  appointed  guardian,  dd  litem ^ 
as  a  prerequisite  by  the  court,  to  the  attainment  of  an  order 
to  sell  the  land,  was  the  exercise  of  a  discretioh  which  no 
court,  in  a  collateral  manner,  can  disregard  or  treat  as  a  nul- 
lity. It  was  not,  in  &ct,  the  amendment  of  a  judgment  or 
an  order.  It  was  supplying  tiie  omission  of  tiie  derk  in 
&iling  to  enter,  as  his  duty  required,  the  appointment.  The 
court  was  satisfied  ifrom  the  evidence,  that  the  appointm'ent 
had  been  made  by  them,  and  that  the  deik  had  failed  to 
perform  his  clerical  duty  in  entering  it.  The  case  had  pro- 
ceeded upon  the  presumption  that  the  entry  of  the  appoint- 
ment had  been  made  as  ordered.  The  capacity  of  Teatman 
as  guardian  ad  litem^  had  been  recognized,  in  several  impor- 
tant steps  taken  in  t^e  case.  By  the  entiy  nunc  pro  tunOy 
no  one  was  taken  by  surprise,  no  one  gained  an  advantage; 
in  the  opinion  of  the  court,  such  an  entry  was  necessary  to 
l^alize  the  proceedings.  The  debts  of  the  estate  were  large 
and  no  doubt  pressing,  and  it  was  the  interest  of  the  heirs  to 
have  them  paid;  under  such  circumstances  the  order  was 
ent^ed.  It  had  every  equitable  consideration  to  recommend 
it,  and  there  was  no  objection  to  it,  as  it  seems,  of  any  fScnrce. 
The  objection  comes  idter  the  lapse  of  near  a  quarter  of  a 
century,  when  the  land,  in  the  hands  of  the  purchasers,  their 
heirs  or  grantees,  by  the  improvements  thereon,  and  by  the 
growth  of  the  city,  has  become  of  immense  value,  and  it  is 
made  before  a  different  tribunal  from  that  which  authorised 
the  entry:  under  such  circumstances  the  objection  can  not  be 
(EmBtained.  When  the  order  was  made,  the  parties  were  stiU 
before  the  court,  the  cause  having  been  regularly  continued 
to  that  time,  and  under  the  circumstances  we  are  not  prepared 
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to  say  that  a  court  oonld  set  aside  the  proceeding,  i^hidi 
exerdsed  a  snpervisoiy  power  oyer  the  action  of  the  Conunon 
Fleas — ^but  the  only  question  before  us  la,  whether  the  order 
was  YOid.  We  think  it  can  not  be  so  treated.  The  qnestionB 
of  law  haying  been  considered  by  the  court,  gmtlemen,  but 
little  has  been  left  for  yonr  consideration.  Yonr  yerdict  will 
be  made  under  the  opinion  of  the  court  expressed. 

Certain  instmctions  were  asked,  which  were  refused ;  and 
the  Court  charged  the  jniy  that  the  connly  of  Hamilton^ 
where  the  children  were  bom  and  where  their  &ther  died^ 
leaying  a  widow,  the  step-mother  of  his  minor  heixs,  and 
who  was  entitled  to  do^er  in  the  lands,  and  who  remained,  aa 
appears  from  the  eyidence,  some  time  in  the  oonniy,  consti- 
tuted in  law  the  domicil  of  the  minors,  their  proper^ 
being  there;  and  that  notwithstanding  their  absence  as 
proyed,  the  court  of  Common  Fleas,  of  Hamilton  countjr, 
had  power  to  appoint  a  guardian  for  them.  That  the  &ct» 
on  which  the  court  acted  were  not  required  to  be  placed  on 
record,  and  that  eyery  presumption  was  in  &yor  of  the  action 
of  the  court,  especially  after  the  lapse  of  twenty-three  years. 
That  the  proceedings  of  the  court  on  the  petition  of  the  ad- 
ministrator for  the  sale  of  the  lands,  and  the  deeds  made 
under  the  sales,  diyested  the  titie  of  the  heirs,  and  yested  it  in 
the  purchasers. 

The  court  then  informed  the  jury,  that  by  the  ruling  of  the 
aboye  points  of  law  £»yorable  to  the  defendants,  their  yerdict 
would  be,  not  guilty. 

Verdict,  not  guilty. 


HOTOHKISS'S  EXEOUTBIZ,   BTTO.   V,   ObB&KWOOD  &  WoOD. 

A  patant  rigbt  can  not  be  mistained  for  making  an  arttcle  of  a  new  natiiM, 
according  to  a  known  mode. 

n  the  material  be  new,  as  a  compound  invented,  a  patent  right  may  be  claimed 
for  that 
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The  uiTention  most  relate  to  eometliiog  new,  in  etroctura  or  materiel. 

Door  knobe  laying  been  made  of  glass,  wood,  brass,  and  other  materials,  the 
making  of  the  same  of  potter^  ware,  or  porcelain,  a  material  long  known,  will 
not  eotiiie  aqy  one  to  a  patent 

And  if  the  mode  of  fastsning  the  shank  to  the  knob  be  the  same  as  has  been 
done  in  fastening  the  shank  to  knobs  made  of  other  materials,  there  is  no  in- 
Tention  to  soslain  an  exclnsiTe  right. 

And  this  is  the  case,  allhoitgh  the  porodain  knob  may  be  more  Talnahle  thiui 
knobs  made  of  any  other  materials. 

Mr.  Euoing  for  plaintiffii. 

Messrs.  Fox  and  Chase  for  defendants. 


•  OPINION  OF  THE  OOUET. 

This  action  was  bronght  against  the  defendants,  to  recover 
damages  for  the  infidngement  of  a  patent  right  obtained  bjr 
John  E.  Hotchkiss  and  others,  for  an  improTod  method  of 
making  knobs  for  locks,  doors,  cabinet  fnnutute,  and  all 
other  pnrpoaes  for  whidi  wood  and  metal,  or  other  material, 
for  knobs  are  used,  etc. 

The  defendants  pleaded  not  guilty,  and  gave  notice  that 
the  improvement  claimed  was  known  and  practiced,  and  that 
each  knobs  were  made,  nsed,  and  sold  by  others,  before  his 
patent,  in  different  parts  of  this  conntrj,  and  also  in  Great 
Britain  and  Qermany,  etc. 

The  patent  was  given  in  evidence^  and  the  schedule  which 
conatitates  a  part  of  the  patent,  in  which  the  patentees 
dfiimed  that  they  ^^had  invented  an  improved  method  of 
making  knobs  for  locks,  doors,"  etc.  "  And  that  the  im- 
provement consists  in  making  said  knobs  of  potter's  day, 
Boch as  is  used inany  spedea of  pottery ;  also  of  porcelain ; 
the  operation  ie  the  same  as  in  pottery,  by  molding  and 
burning,  and  glazing;  they  may  be  plain  in  snr&ce  and 
color,  or  ornamented  to  any  degree  in  both ;  the  modes  of 
fitting  them  for  their  application  to  doors,  looks,  fomitore, 
and  other  uses,  will  be  as  various  as  the  uses  to  which  they 
Bciaj  be  applied,  but  chiefly  founded  on  one  prindple,  that  of 
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having  the  cavity  in  which  the  screw  or  shank  is  inserted,  hy 
which  they  are  &8tened,  largest  at  the  bottom  of  its  depth,  in 
form  of  a  dove-tail,  and  a  screw  formed  therein,  by  pouring 
in  metal  in  a  fused  state.  In  the  annexed  drawing  A  repre- 
sents a  knob  with  a  large  screw  inserted,  for  drawers  and 
similar  purposes ;  B  represents  a  knob  with  a  shank  to  pass 
through  and  receive  a  nut ;  O  the  head  of  the  knob  calculated 
to  receive  a  metallic  neck ;  D  a  knob  with  a  shank,  caksola- 
ted  to  receive  a  nut  on  the  outside  or  £ront." 

^^  What  we  claim  as  our  invention,  and  desire  to  secure  by 
letters  patent  is,  the  manu&etnring  of  knobs,  as  stated  in  the 
foregoing  specifications,  of  potter's  clay,  or  any  kind  of  day 
used  in  potteiy,  and  shaped  and  finished  by  molding,  taming, 
burning  and  glaang ;  and  also  <^  poroelam«" 

Evidence  was  given  to  the  jury,  conducing  to  show  Ae 
novelty  and  utility  of  the  invention  by  the  patentees,  m 
datmed  by  them,  and  tliat  it  was  tiieir  joint  invention. 

Some  evidence  was  given  by  the  defendants  tending  to  show 
that  Ae  said  alleged  invention  was  not  originally  invented 
by  any  one  of  the  said  patentees ;  and  that,  if  said  invention 
was  original  with  any  of  the  patentees,  it  was  not  the  joint 
invention  of  all  of  them ;  and  other  evidence  t^iding  to  show 
that  the  mode  of  fastening  the  shank  or  oollet  to  the  knob, 
adopted  by  the  plaintiffi  and  described  in  their  spedflcations, 
had  been  known  and  used  in  Middletown,  Oonnecticut,  prior 
to  die  alleged  inventions  of  the  plaintiff,  as  a  mode  of  fast- 
ening shanks  or  collets  to  metallie  knobs.  And  the  evid^ce 
being  dosed,  the  counsel  fbr  the  plaintifis  insisted  in  the 
atgument  that,  altiiough  the  knob,  in  the  form  in  whidi  it  ia 
patented,  may  have  been  known  and  used  in  the  United 
States,  prior  to  their  invention  and  patent,  and  alftough  the 
shank  and  spitidle,  by  which  it  is  attached,  may  have  been 
used  and  known  in  the  United  States  prior  to  said  invention 
and  patent,  yet  if  such  shank  and  spindle  had  nev^  b^bre 
been  attached  to  potter's  day  or  porcelain,  and  if  it  required 
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flkiU  and  thought  and  iiiT^iitioti  to  attaeh  the  said  knob 
of  day  to  the  metal  shank  and  qpindle,  so  that  the  same 
wonld  nnite  finnly  and  make  a  solid  and  substantial  article 
or  mAnn&otore;  and  if  the  said  knob  of  olay  or  porcelain  so 
attached,  were  an  article  better  and  chei^^  than  the  knob 
theretofore  manirfactared  of  metal  or  other  materials,  that 
the  patent  'wba  talid,  nad  asked  the  court  so  to  instruct 
thejujy. 

Iliis  instraction,  gentlemen  of  the  jury,  the  eoart  refose  to 
prey  in  tiie  form  requested.    Tb&  plaintifis  claim  no-  inven- 
tion in  regard  to  the  material  of  wld<di  the  knob  is  eompoaed. 
la  their  specifications,  they  say,  ^*  the  imparorement  consists 
in  making  said  knobs  of  potter's  day,  snch  as  is  nsed  in  any 
epecSes  of  pottery ;  also  of  porcelain,'^  etc.    These  mat^als 
have  been  known  Jfor  ages,  nor  was  tiiere  any  novelty  in  the 
knob  itself,  as  knobs  of  a  similar  form,  made  of  other  mate^ 
rials,  had  long  bden  in  nse.    They  had  been  constructed  of 
brass,  silver,  glass,  wood,  iron,  etc.    The  sha^  and  spindle 
weranotdauaed.  asuaw^    There  was  nothing  left,  then,  bnt 
the  attaching  of  the  spindle  to  the  knob.    And  on  this  point 
the  instmction  is  made  to  tnm;    '^  Yet  if  such  shank  and 
qpindle  had  never  before  been  attached  to  a  knob  made  of 
potter^  clay  or  porcelain,  and  if  it  required  ^  skill  and  thought 
and  invention'  to  attach  the  said  knob  of  clay  to  the  metal 
diank  and  spindle,  so  that  the  same  would  unite  firmly  and 
make  a  substantial  article  or  manufacture,"  etc.   It  is  true  this 
part  ci  the  instruction  is  foxmded  upon  the  supposition,  that 
to  attach  the  spindle  to  the  knob  of  clay  or  porcelain,  ^^  re- 
quired skill  and  thought  and  invention,"  leaving  the  inven- 
tion, without  designating  it  in  any  form,  or  saying  that 
it  must  be  different  from  any  known  mode,  open  to  the 
jnry.    Now  it  requires  skill  and  thought  to  attach  a  spin- 
dle to  any  kind  of  knob.      Such  skill  as  an  individual 
acquainted  with  mechanics,  only,  can  exercise ;  and  no  skill 
can  be  6x»«ised  without  more  or  less  of  thought.     And 
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where  skill  and  thouglit  are  united,  two  of  the  leqnisiteB  to 
BUBtain  the  right  of  the  plaintifib,  nnless  the  mind  of  tiie  jioy 
were  brought  distinctly  to  the  point  of  inyention,  which  is 
the  hinge  of  the  case,  they  might  infer  its  existenoe  from  die 
two  preceding  requisites. 

To  give  an  ezclusire  r^ht,  there  must  be,  what  ia  called 
a  new  principle,  invented.  Not  a  new  principle  in  an  ab- 
stract sense,  for  none  such  is  likely  to  be  discoyered ;  but  s 
new  combination  or  mode,  for  instance,  of  attaching  the  spin- 
dle to  the  knob.  If  in  this  there  is  nothing  different  from  a 
known  mode,  there  can  be  no  invention  which  gives  a  new 
light  to  the  plaintifb.  And  yet  the  mind  of  the  jury,  by  the 
instruction  asked,  is  not  drawn  to  this  consideration.  This 
instraction,  therefore,  in  the  form  asked,  is  rather  calculated 
to  mislead  the  jury  than  to  bring  to  their  minds,  distinctly, 
what  the  invention  must  be. 

Another  part  of  this  instruction,  as  asked,  is  objectionable. 
^^  And  if  the  knob  of  clay  or  porcelain  so  attached,  wete  in 
article  better  and  cheaper  than  the  knob  theretcrfbre  manu- 
fiustured  of  metal  or  other  materials,  that  the  patent  yM 
valid,"  etc.  Now,  here,  the  ^^  cheapness"  and  '^  quality"  of 
the  article  are  relied  on  as  giving,  or  contributing  to  give, 
the  jdaintifb  an  exclusive  right.  But  these  afford  no  ground 
whatever  for  a  patent.  The  words  ^^  so  attached,^'  are  used 
referring  to  the  {»receding  part  of  the  sent«M)e,  requiring  skill, 
thought  and  invention,  but  not  so  as  to  bring  the  mind  of 
the  juiy  to  what  must  be  invented  to  sustain  the  patent ;  and 
tiie  quality  and  cheapness  of  the  article  are  so  connect^  as 
to  have  an  influence  on  the  jury,  to  which  they  asre  not 
entitled.  In  an  action  of  this  kind,  the  comparative  value  of 
the  tlnng  invented,  so  far  as  the  exclusive  right  is  conoeined, 
it  is  not  necessary  to  show  beyond  the  fietctthat  it  is  useful,  or 
of  some  value. 

An  article  made  according  to  a  known  method^  may  be 
better  than  other  artides  made  in  the  same  manner,  on  ac- 
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count  of  itB  superior  meehanism.  Bat  this  is  no  foundation 
of  an  exclnsive  right.  And  if  ja  material  not  before  nsed  in 
the  same  stractore  be  nsed,  that  gives  no  claim  to  a  patent, 
thongh  the  article  be  more  yalnable  than  any  other  of  the 
kind.  If  a  compoimd  be  made,  not  before  known,  of  different 
ingredients,  that  is  a  ground  for  a  patent,  not  for  the  thing 
oonstrncted,  but  for  the  compound  of  which  it  is  made. 

The  ground  on  which  a  patent  may  be  daimed  is,  that 
something  new  and  useful  has  been  inrented.  A  thing 
which  did  not  before  exist.  A  machine,  for  instance,  differ- 
ing from  all  other  machines  in  its  structure,  movement  or 
^bct,  by  reason  of  the  introductiou  of  some  new  mechanical 
combination  or  principle. 

The  court  will,  therefore,  instract  the  jury,  ^^  that  if  knobs 
of  the  same  form  and  for  the  same  purposes  with  that  described 
by  the  plaintiffs  in  their  specifications,  made  of  metal  or  other 
material,  had  been  known  and  used  in  the  United  States  prior 
to  the  alleged  invention  and  patent  of  the  plaintiffs ;  and  if 
the  spindle  and  shank,  in  the  form  used  by  the  plaintiffs,  had 
before  that  time  been  publicly  known  and  used  in  the  United 
States,  and  had  been  theretofore  attached  to  metallic  knobs 
by  means  of  the  dpvetail  and  the  infusions  of  melted  metal, 
as  the  same  is  directed  in  the  specification  of  the  plaintiffs,  to 
be  attached  to  the  knob  of  potter's  clay  or  porcelain,  so  that 
if  the  knob  of  day  or  porcelain  is  the  mere  substitution  of  one 
material  for  another,  and  the  spin<Ue  and  shank  be  such  as 
were  theretofore  in  -common  use,  and  the  mode  of  connecting 
them  to  the  knob  by  dovetail  be  the  same  that  was  theretofore 
in  use  in  the  United  States,  the  material  being  in  common 
use,  and  no  other  ingenuity  or  skill  being  necessaiy  to  con- 
struct the  knob  than  that  of  an  ordinary  mechanic  acquainted 
with  the  business,  the  patent  is  void  and  the  plaintiffi  are  not 
entitled  to  recover.'' 

The  oonnsd  for  the  defendants  asked  the  court  to  instruct 
HbB  jury,  that  if  they  should  be  satisfied  that  any  one  of  the 
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patentees  was  the  origiBal  inyentor  of  tke  nvtiele  in  questbn, 
and  that  the  same  was  new  and  useful,  jet  if  they  should  be 
satiafied  from  the  evidenoe  that  all  the  patentees  did  not  par 
tLcipate  in  the  invention,  the  patent  is  void,  and  the  plain- 
ti&  can  not  recover.  And  the  eoort  gave  the  instnictioD, 
modified  by  the  remark,  that  the  patent  was  primc^/aeiB 
evidence  that  tiie  invention  was  joint,  though  the  &ct  nugU 
be  disproved  at  the  trial ;  and  the  court  said,  there  was  no 
evidence,  except  that  of  a  slight  presumpticm,  against  the 
joint  invention  as  proved  by  the  patent. 

The  jury  found  for  the  defendants,  and  the  case  being 
taken  to  the  Supreme  Oourt,  <m  points  excepted  lo^  was 
a£Srmed.    11  Howard. 


PAfiE3ES  V.   COBJBIN. 

Where  a  patent  right  has  been  infiinged,  the  defendant  not  knowing  of  the  pliin- 
tiiTe  right  at  the  time,  no  more  than  compeneatocy  damages  wiU  be  givea. 

But  where  the  infringement  is  characteriaed  by  a.dii^ioBition  to  afiect  the  inter* 
est  of  the  patentee,  counsel  fees,  and  what  may  be  termed  vindictiTe  damages, 
may  be  asseaaed  by  the  jury. 

Mr.  Ewing  for  plaintiff. 

OPINION  OF  THB  OOUBT. 

This  is  an  aetion  for  the  infringonent  of  a  palent,  by  ths 
oonstruetion  of  a  water  wheel  for  a  saw  tnill,  using  the  right 
which  exclusively  bdonged  to  the  plaintiff.  The  defendant 
suffered  a  default,  and  the  jury  were  sworn  to  inquire  of  the 
damages,  etc. 

The  counsel  prayed  the  oourt  to  instruct  the  jury  that  the 
plaintiff  was  entitled  to  recover  as  a  part  of  the  damages  Uie 
counsel  fees  paid  by  the  plaintiff.  The  court  declined  givii^ 
the  instruction  positively,  but  said  to  the  jury,  the  damages 
wore  to  be  asoessed  by  them  in  the  ezenaae  of  Idbeir  judg- 
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ment,  from  the  evidence.  That  where  the  act  complained  of 
had  been  done  without  a  knowledge  of  the  plaintiff's  right, 
and  under  such. circumstances  as  to  authorize  the  jury  to  infer 
that  the  defendant  was  not  aware  that  he  was  violating  the 
rights  of  any  one,  the  damages  should  be  so  graduated  as  to 
give  nothing  more  than  to  compensate  the  injury  done  to  the 
plaintiff.  But  where  the  circumstances  were  of  a  somewhat 
aggravated  character,  what  was  sometimes  called  in  the  law 
vindiotive  damages  might  be  given,  which  would  include 
counsel  fees,  and  something  more  by  way  of  example  to  deter 
others  from  doing  the  same  thing.    Verdict  for  plaintiff. 


The  United  States  v.  Hbnky  R.  Wabnbe,  Cyeenius  H. 

WlBHUE,  RaYMO   DeMOND,  AND  JoHN  KiSBY. 

[Jndgfi  McLean  was  present  at  the  commencement  of  the  trial,  but  left  before  the 
eridence  closed,  to  attend  the  Supreme  Court  at  Washington.] 

In  the  ooDstiuction  of  statutes,  it  is  a  rule  of  universal  application,  that  effect 
must  be  given  to  the  words  used  by  the  Legislature,  when  there  is  no  uncertainty 
or  ambiguity 'in  theirmeaning. 

CiongiMB  having  expressly  i»0vided,  in  the  12tfa  sec  of  the  act  7th  July,  1838, 
that  any  act  of  '^misconduct,  negligence,  or  inattention^^  on  the  part  of  those  con- 
cerned in  the  steamboat  navigation,  producing  death  as  a  result,  shall  be  deemed 
manslanghter,  it  is  not  necessary  to  aver,  in  an  indictment  framed  upon  it,  or  to 
proive  on  trial,  m  malicious  intent  in  the  persons  chaiged-Hmch  intent  not  being 
made  a  necessary  ingredient  of  the  offense. 

The  essence  of  the  crime,  under  the  section  referred  to,  consists  in  the  fact  of 
then  being  "misconduct,  negligence,  or  inattention^^  in  such  degree,  and  ^of  suefa 
a  charaoter,  as  to  have  produced  the  result  set  forth  in  the  indictBient,  inespective 
of  the  intention  of  the  persons  charged. 

In  an  indictment  under  said  section,  charging  neglect  of  duty  on  the  part  of 
steamboat  officers,  whereby  the  boat  came  into  collision  with  a  sehDoaer,  and  the 
Ibrmer  was  sunk,  and  Uvee  destroyed;  if  it  appear  that  the  accident  was  the  re- 
sult of  misconduct,  or  unskillfiilness  of  the  persons  in  charge  of  the  schooner,  or 
that  the  collision  was  from  any  other  cause,  unavoidable,  the  defendants  ought  not 
to  be  convicted. 

Under  the  second  count  of  the  indictment,  to  justify  a  verdict  of  guilty,  the  jury 
must  be  satisfied  that  the  persons  whose  lives  are  averred  to  have  been  destroyed, 
came  to  their  death  by  drowning,  as  a  result  of  collision. 
II  the  jury  are  satisfied,  that  the  individuals  whose  lives  were  lost,  having  bem 
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•ppriied  that  they  womld  be  safe  hy  remaining  <m  the  upper  deck  of  the  staanbeat, 
and^tfaat  in  fact,  those  who  remained  there,  were  sayed ;  under  the  influence  of  ek- 
cessive  alarm,  unnecessarily  and  indiscreetly  left  the  boat,  when  sinking,  on  floats 
or^raits,  and  were  drowned ;  the  loss  of  their  lives  is  not  so  connected  with,  end  a 
necessary  result  of  eoUiaion,  ss  that  the  defendants  can  be  held  responsiUe  fer  ssdi 
loss  of  life. 

But,  if  the  persons  drowned  conducted  with  ordinary  prudence  and  diecretion,  in 
the  circumstances  in  which  they  were  placed,  their  deaths  may  be  viewed  ss 
directly  resulting  from  the  collision,  and  the  avennent  of  the  indietmeiit  in  that 
respect,  is  supported. 

It  was  the  doty  of  the  captain,  with  reasonable  promptitude,  to  ascertain  the  ex- 
tent of  the  iiunry  to  the  boat,  and  upon  the  discovery  being  made  that  ahe  would 
go  down,  without  necessary  loss  of  time  to  order  the  boat  to  be  run  ashore;  end  i£, 
from  indecision,  or  neglect,  he  feiled  in  these  duties,  and  the  death  of  the  passen- 
gen,  or  others,  resulted  tirom  such  delay,  he  is  responsible  for  such  result 

T.  W.  BarUey^  JSsq.^  District  Attorney,  appeared  for  tihe 
United  States. 
Messrs.  Swayne  and  Beecher  for  the  defendants. 

OPINION  OF  IHB  OOUBT,   BT  JUDQB  LBAVHT. 

Ths  defendants,  viz.,  Warner,  as  captain,  Wishae  as  first 
mate,  Demond  as  second  mate,  and  Kirby  as  wheelsman  of 
the  steamboat  Chesapeake,  then  navigating  I^tke  Erie,  were 
jointly  indicted  for  manslaughter,  nnder  the  12th  section  of 
the  act  of  Congress  of  the  7th  of  July,  1887,  entitled  "An 
act  to  provide  for  the  bettex  secmity  of  the  lives  of  passen- 
gers, on  board  of  vessels  propelled  in  whole  or  in  pari  by 
steam.'^  6  Peters,  Laws  of  the  United  States,  804.  This 
section  is  in  these  words :  "  That  every  captain,  engineer, 
pilot  or  other  persons,  employed  on  board  of  any  steamboat, 
or  vessel,  propelled  in  whole,  or  in  part,  by  steam,  by 
whose  misconduct,  negligence  or  inattention,  to  his  or  tbeir 
respective  duties,  the  life  or  lives  of  any  person  or  peiBons 
on  board  said  vessel  may  be  destroyed,  shall  be  deemed 
guilty  of  manslaughter,  and  upon  conviction  thereof,  befine 
any  Circuit  Court  of  the  United  States,  shall  be  sentenced  to 
confinement,  at  hard  labor,  for  a  period  not  more  than  ten 
yeaiB." 
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The  indictmjent  containa  five  comits,  of  which  the  follow- 
ing is  a  condensed  statement  : 

1.  CSiarges  the  defendants,  in  their  respectiTe  capacities^ 
with  general  miscondnct,  ne^gence,  inattention,  whereby 
the  collision  took  place,  the  boat  wad  sonk,  and  the  lives  of 
seyeral  persons  destroyed. 

2.  Charges  that  it  was  tiie  duty  of  the  defendants  to  keep 
a  lookoat,  and  so  to  steer  or  navigate  the  boat,  as  to  avoid 
collision,  and  that  in  their  respective  capacities,  they  neglect- 
ed these  duties,  whereby  the  collision  took  place,  the  boat 
sonk,  and  the  lives  of  Eli  Gone,  William  N.  Yerke,  and 
David  Folsom,  were  destroyed  by  drowning, 

8.  Qiaiges,  that  it  was  the  duty  of  the  captain  and  mate,  to 
keqp  a  lookout,  and  to  give  orders  to  the  wheelsman  so  to  steer 
as  to  avoid  collision,  etc. ;  and  that  the  captain  and  the  mate 
neglected  these  duties,  and  the  wheelsman  neglected  to  steer, 
etc.,  whereby  collision  took  place  and  lives  were  lost. 

4.  Contains  substantially  the  same  averments  as  the  pre- 
ceding, with  the  addition,  that  it  was  the  duty  of  the  defend- 
ants after  the  collision,  to  make  an  immediate  examination 
of  the  injury;  and  that  they  neglected  this  duty,  etc.,  whereby 
the  boat  sunk,  and  the  lives  of  certain  persons  were  lost. 

6.  Charges,  that  after  collision,  the  defendants  neglected 
their  duties  in  the  following  particulars:  1.  In  not  causing 
an  immediate  examination  to  ascertain  the  extent  of  the 
injury  to  the  boat:  2.  In  neglecting  to  close  the  ash-hole: 
d.  In  neglecting  to  run  the  boat  ashore,  at  the  nearest  and 
most  convenient  point  without  delay ;  whereby  the  boat  sunk 
and  lives  were  lost. 

A  motion  for  leave  to  the  defendants  to  sever  in  their  trial, 
and  a  motion  to  quash  some  of  the  counts  of  the  indictment 
were  overruled.  The  jury  were  then  sworn  to  try  the  de- 
fendants, Warner,  Wishue  and  Demond.  The  defendant, 
Kirby,  was  not  put  on  his  trial,  and  as  to  him,  the  District 
Attorney  subsequently  entered  a  nolle  proeequi. 
31 
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[Ab  it  -would  occupy  too  much  space  to  set  forth  separately 
and  in  detail,  the  testimony  of  the  nnmerons  witnesses  Bwom 
on  the  part  of  the  prosecution,  it  is  proposed  to  give,  in  brief 
an  outline  of  their  statements,  which  with  the  references  to 
the  evidence,  contained  in  the  chaige  of  the  court,  as  aj^li- 
cable  to  the  different  allegations  in  the  incictment,  will  pre- 
sent a  satisfEK^ry  view  of  all  the  material  fietcts  of  the  case.] 

In  the  afternoon  of  the  9th  of  June,  1847,  the  steamboat 
Ohesapeake,  with  the  defendants  on  board,  in  the  several 
capacities  before  stated,  left  Buf&do,  destined  for  Cleveland. 
Between  11  and  12  o'clock,  in  the  night  of  that  day,  being 
about  six  miles  fiom  shore,  and  nearly  opposite  the  hsurbor  of 
Oonneaute,  the  captain  and  first  mate  having  retired  to  their 
berths,  and  the  defendant  Demond,  as  the  second  mate,  being 
the  officer  on  watch,  and  the  defendant  Eirby,  at  the  wheel, 
the  boat  came  in  contact  with  the  schooner  John  Porter, 
Oaptain  Thoiaas,  master,  bound  for  Bufialo,  striking  her 
nearly  at  right  angles,  about  midship,  on  her  starboard  side, 
and  causing  her  to  sink  in  from  five  to  ten  minutes  after  the 
collision;  her  crew  being  saved  from  immediate  death  by 
their  transfer  to  the  steamboat.  It  was  very  soon  ascertained 
that  a  hole  had  been  made  on  the  larboard  side  of  the  bow  of 
the  boat,  and  that  water  was  rapidly  coming  in.  The  pumps 
were  immediately  set  to  work,  all  hands  ordered  to  bail,  and 
attempts  made  to  stop  the  leak ;  and  the  boat  was  put  toward 
shore,  heading  for  the  light  at  Conneaut  harbor,  but  the  water 
gained  so  fast,  that  when  within  one  and  a  half  or  two  milea 
from  shore,  the  fires  were  extinguished,  and  the  engine  ceased 
to  work;  and,  in  an  hour  and  a  half  firom  the  stopping  of 
the  engine,  the  boat  sunk,  in  thirty-six  feet  water. 

There  were  about  sixty  cabin  passengers  on  board,  who 
with  the  steerage  passengers,  officers  and  crew,  made  the 
whole  number  between  eighty  and  ninety.  As  the  boat  went 
down,  the  hurricane  or  upper  deck  broke,  and  became  de- 
tached from  (be  boat.  This  deck  had  been  made  fast  by  ropes 
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to  the  mast  of  the  boat,  and  remained  etationaiy  over  the 
place  where  the  boat  sunk.  The  captain  had  given  notice  to 
those  on  board,  that  this  deck  was  the  place  of  safety,  and 
advised  all  to  get  on  it.  Some  fifty  or  sixty  persons  took 
refage  upon  it,  and  were  all  saved;  and  there  was  room 
enongh  for  twenty-five  or  thirty  more.  The  persons  on  this 
deck  were  taken  from  it  abont  daylight,  by  the  steamboat 
Oeneral  Harrison.  The  night  was  not  dark,  the  sky  being 
dear  and  the  stars  visible.  There  was  sotae  mist,  or  fog, 
near  the  snrface  of  the  lake;  the  wind  was  off*  shore,  and 
neaiiy  fi?om  the  point  8.  S.  W. 

There  was  bnt  one  yawl  attached  to  the  boat,  which  was 
sent  ashore  with  thirteen  or  fourteen  persons  in  her,  who 
were  all  saved.  Some  of  the  passengers,  and  a  part  of  the 
crew  of  the  boat,  prepared  floats  or  rafts,  made  of  doors, 
tables,  etc.,  on  which  as  the  boat  sonk^  they  launched  into  the 
lake ;  and,  of  those  who  betook  themselves  to  these  means  of 
safety,  a  Mrs.  Howk,  and  four  others,  viz.,  Messrs.  Yando- 
ren.  Gone,  Terke,  and  Folsom,  lost  their  lives. 

The  counsel  for  the  defense,  after  the  District  Attorney  had 
closed  his  opening  argument,  declined  addressing  the  jury, 
and  moved  the  court  to  instruct  them  to  the  following  efl^: 

1.  As  all  crime  consists  in  iatention,  the  defendants  are 
not  guilty^  unless  they  knowingly  and  willftilly  neglected  their 
duty. 

2.  As  the  law  does  not  require  infidlibility,  the  defendants 
are  not  responsible  for  errors  in  judgment,  in  the  perform- 
ance of  their  duties. 

3.  That  greater  strictness  in  proof  is  required  in  criminal 
than  in  dvil  cases,  and  the  defendants,  in  order  to  be  holden 
liaUe,  must  be  brought  within  the  statute  in  every  particular. 

4.  That  if  the  loss  of  life  was  not  the  necessary  conse- 
quence of  the  sinking  of  the  boat,  but  resulted  from  impru- 
dence in  leaving  the  wreck  contrary  to  the  captain's  advice, 
he  can  not  be  convicted. 
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5.  That  if  the  edlisiom  was  ocoasioned  by  want  of  proper 
lightB  on  the  schooner,  the  defendants  ought  not  to  be  con- 
victed. 

Judge  Leavitft  chaiged  the  jiury  subBtantially  as  foUovs: 

Before  I  call  the  attention  of  the  jniy  to  the  teetiniony,  at 
it  applies  to  tiie  allegations  of  the  indictment,  it  beoomes  my 
duty  to  notice  the  propositions  submitted  by  the  counsel  for 
the  defense,  on  which  tiie  instntotion  of  the  court  is  requested. 

The  section  of  tiie  Act  of  Congres,  on  which  this  indict* 
ment  is  framed,  declares,  that  officers  and  others,  employed 
on  any  steamboat,  by  whose  ^^  misconduct,  negligence,  or  in* 
attention,  the  life  or  lives  of  any  person  or  persons  on  board," 
shall  be  destroyed,  shall  be  deemed  guilty  of  mazislaughter. 

It  is  beUeved,  this  is  the  first  prosecution  which  has  been 
instituted  under  this  law,  and  that  no  construction  has  been 
given  to  it,  in  reference  to  the  points  now  presented,  by  any 
of  the  courts  of  the  Union. 

It  is  a  rule  of  universal  application  in  the  construction  of 
statutes,  that  courts  must  be  governed  by  the  words  used  to 
express  the  intuition  of  the  legislature,  when  they  are  free 
from  all  uncertainty  or  ambiguity.  And  this  rule  leads  the 
mind  to  the  conclusion,  that  it  was  the  design  of  die  law- 
making power,  in  the  adoption  of  the  section  under  conside- 
ration, to  create  an  offense,  and  annex  a  punishment  to  it,  on 
principles  variant  from  those  which  apply  to  crimes  at  com- 
mon law,  or  to  those  generally  created  by  statutory  enact- 
ment. At  common  law,  and  usually  in  statutoiy  crimes,  the 
intention  with  which  the  act  is  done,  charged  as  criminal, 
constitutes  the  element  of  the  crime.  But,  in  the  section 
now  brought  to  the  notice  of  the  court,  the  L^slature  seem 
studiously  to  have  avoided  the  use  of  any  terms,  or  words, 
making  the  intmtion  of  the  party  an  ingredient  of  the  of- 
fense. It  is  declared,  in  words  so  plain  as  to  admit  •  of  no 
doubt,  that  any  act  of  ^^  misconduct,  negligence  or  inatten- 
tion," on  the  part  of  any  one  concerned  in  steamboat  naviga* 
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tion,  producing  ai  a  resvdt,  the  loss  of  life,  shall  incur  the 
guilt  and  the  penalty  of  the  crime  of  manslaughter.  K  it 
had  been  intended  that  Aese  consequences  should  follow,  in 
cases  only  where  there  was  evidence  of  a  positiTe,  malicious 
intent,  the  words  used  would  doubtless  have  been  such  as  to 
hare  made  that  intention  dear.  And,  in  that  case,  the 
offense  defined  and  punished  by  the  statute,  would  have  been 
the  same  as  manslaughter,  as  recognized  at  ooxumim  law,  and 
the  statutes  of  all  the  States  ai  the  Union.  But,  it  is  most 
obvious,  from  tiie  language  of  this  section,  that  Congress 
intended  to  go  beyond  this,  and  to  provide  punishment  for 
acts  to  which  the  common  law  did  not  affix  guilt  or  annex  a 
penalty. 

I  am,  therefore,  led  to  the  conclusion,  that  it  will  be  the 
duty  of  the  jury,  if  satisfied  the  n:iaterial  allegations  of  the 
indictment  are  sustained  by  the  evidence,  to  return  a  verdict 
of  guilty.    There  can  be  no  doubt,  thalt  it  was  the  intention 
of  Congress  to  create  an  ofiSanse  by  this  statute,  the  essence  of 
whidi  consists  in  ^^ misconduct,  negligenoe,  or  inattention" 
in  such  degree,  and  of  such  character,  as  to  have  resulted  in 
the  loss  of  human  life.    This  is  a  subject  m^tor,  clearly 
within  the  jurisdiction  of  Congress ;  and  having  provided, 
that  certain  acts  of  delinquency,  attended  with  a  certain 
result,  shall  subject  the  party  to  a  penalty,  irrespective  of 
motive  or  intention,  there  is  no  reason  why,  in  a  proper  case, 
the  law  should  not  be  enforced.    If  it  were  true,  as  insisted 
by  tiie  counsel  for  the  defense,  that  this  view  of  the  law  gives 
to  it  a  character  of  harshness  and  severity,  which  must  ren- 
der it  odious  to  the  community,  and  a  reproach  to  a  humane 
government,  it  would  afford  no  reason  why  courts  and  juries 
should  refiise  to  carry  it  into  effect.    Until  repealed  by  the 
power  which  enacted  it,  it  must  have  the  force  of  law.    But 
the  statute  under  consideration  is  not  liable  to  this  objection. 
It  is  true,  it  declares,  that  certain  &cts  being  established,  the 
parties  implicated  shall  be  deemed  guilty  of  manslaughter ; 
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bat  it  vests  in  the  courts  an  ample  discretion  in  regard  to  the 
punishment  to  be  inflicted,  which,  properly  ezerdsed,  will 
effectoally  guard  against  undue  severity.  The  penalty  conse- 
quent on  a  conviction  may  be  imprisonment  for  ten  years ;  bat 
if  the  dicumstances  are  such  as  to  call  on  the  court  for  lenity, 
the  punishment  may  be  merely  nominal — not  extending  be- 
yond a  few  hours'  or  a  few  days'  imprisonment.  And  it  may 
be  here  remarked,  that  this  great  latitude  of  discretion,  vested 
in  the  courts  by  the  statute,  by  which  it  becomes  their  duty 
to  graduate  the  punishment  according  to  the  &cts  of  the 
case,  even  to  the  extent  of  making  it  merely  nominal,  is  con- 
clusive to  prove,  that  Congress,  in  this  enactment,  did  not 
contemplate  the  commission  of  the  crime  of  manslaughter 
in  its  heinousness  and  gmlt,  as  defined  by  the  common  law. 
If  such  had  been  the  view  of  that  body,  it  would  not  have 
been  left  in  the  discretion  of  the  court,  in  case  of  a  convic- 
tion, to  assess  a  merely  nominal  punishment.  For,  accord- 
ing to  the  common  law  sense  of  the  crime  of  manslaughter, 
it  is  impossible  to^conceive  of  any  case  in  which  the  exercise 
of  such  a  discretion  would  be  either  justifiable  or  necessaiy 
to  the  extent  contemplated  by  the  statute. 

It  may  not  be  improper  here  to  remark,  that  the  title  of  the 
act  of  OongresB,  and  the  circumstances  leading  to  its  passage, 
are  significant  of  the  purposes  of  its  enactment,  and  throw 
light  upon  its  true  construction.    It  is  entitled,  "  An  act  to 
provide  for  the  better  security  of  the  lives  of  passengere  on 
board  of  vessels,  propelled  in  whole  or  in  part  by  steam." 
It  is  a  matter  of  publi<^  notoriety,  and  constitutes  a  part  of 
the  histoiy  of  the  times,  that  within  a  short  period  anterior 
to  the  date  of  this  statute,  numerous  steamboat  disasters  had 
occurred  in  our  country,  attended  ynik  a  melancholy  loss  of 
human  life,  under  circumstances  justifying  the  conclusion 
that  there  was  gross  negligence,  yet  without  the  possibility  of 
proving,  either  positively  or  inferentially,  a  malicious  intent. 
Such  was  the  fearful  magnitude  of  the  evil,  that  publio  fed- 
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iug  demanded  such  national  legislation  on  the  subject  as 
wonld  be  eflfective  in  preventing  the  grecorrence  of  those  ca- 
lamities«  The  stem  legislative  provision  under  consideration, 
was  the  result  of  this  state  of  things.  Its  design  was  to 
enforce  the  greatest  possible  vigilance  and  caution  on  the 
part  of  those  concerned  in  steamboat  navigation.  The  utility 
<^  the  law  has  been  satis&ctorily  tested  by  its  salutary  re- 
sults. It  has  greatly  elevated  the  business  of  steamboat 
navigation,  by  introducing  in  all  its  departments,  men  of 
higher  moral  characters,  and  superior  practical  qualifications 
for  their  duties.  As  a  consequence^  the  instances  of  reckless 
disregard  of  human  life,  and  accidents  resulting  from  im- 
proper hazards,  are  much  less  frequent,  while  the  public 
confidence  in  the  safety  of  steamboat  traveling  is  gteatly 
increased. 

It  will  be  for  the  jury  to  say,  whether  the  resolt  charged  in 
the  indictment,  namely,  the  deaths  of  the  individuals  named, 
is  justly  imputable  to  the  ^^  misconduct,  n^ligence,  or  inat- 
tention "  of  the  defendants,  or  any  of  them.  If  the  collision 
happened  from  the  improper  and  unskillful  navigation  of  the 
schooner,  or  any  other  cause,  rendering  it  an  unavoidable 
occurrence,  the  defendants  are  .entitled  to  a  verdict  of  acquit- 
tal, in  so  far  as  they  are  charged  with  misconduct  or  omis- 
sion of  duty  in  connection  with  the  collision. 

There  are  some  other  points  presented  in  the  instructions 
asked  for,  which  will  be  noticed  by  the  Court  in  the  consider- 
ation of  the  evidence,  as  applicable  to  the  indictment.  To 
this  evidence,  I  propose  very  briefly  to  direct  the  attention  of 
the  jury. 

It  will  be  proper  to  remark  here,  that  the  case  presents 
itself  in  two  aspects ;  firs%  in  reference  to  the  allegations  of 
misconduct  and  negligence,  producing  the  collision,  and 
seoondj  in  reference  to  the  allegations  of  misconduct  and 
negligence,  in  not  taking  prompt  measures  for  the  safety  of 
the  passengers  after  the  collision. 
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The  seoand  and  fifth  counts  are  thoee  principally  relied  on 
by  the  proBecation ;  and  liie  views  whieh  I  propoee  ta  pfeeent, 
will  be  confined  to  these. 

The  second  count  chaiges  snbstantiaUy,  that  the  defendants, 
in  their  sereral  capacities^  were  guilty  of  miflcondxict  and 
neglect,  in  not  keeping  a  proper  lookout,  and  in  not  vsaig 
ibe  proper  effin-ts  to  steer  and  navigate  the  boat,  whereby  she 
came  in  collision  with  tiie  schooner  John  Porter,  and  the 
Uvea  of  the  penons  named  were  destroyed  by  drowning. 

As  the  testimony  clearly  shows,  the  captain  and  first  mate 
were  not  on  duty  for  some  time  before,  and  when  the  col- 
lision took  place,  they  can  not  be  held  answerable  for  it;  and, 
under  the  second  count,  the  inquiries  of  the  jury  will  be  con- 
fined to  tiie  conduct  of  the  second  mate,  who  was  tben  the 
ofiicer  on  dedc. 

Did  the  second  outte,  Demond,  fidl  in  his  duty,  in  not 
keeping  a  proper  lookout,  as  the  officer  on  deck  t  Oaptaios 
Kelsey,  Shook,  Perkins,  and  Stannard,  experienced  and  skill- 
ful navigators  on  the  lakes,  have  been  sworn  as  experts  in 
this  case.  They  concur  in  stating  that  the  officer  on  deck  is 
for  the  time  being,  the  sailing-master,  and  eharged  with  the 
general  supervision  of  the  boat;  that  it  is  his  duty  to  be  on 
the  lookout  for  lights,  obstractions,  etc.;  to  give  orden, 
when  necessary,  to  the  wheelsman  and  to  the  engineer,  and 
that  in  general  his  proper  place  is  on  the  deck,  though  it  is 
his  duly  to  be  in  other  parts  of  the  boat,  where  his  presence 
may  be  required ;  and  these  witnesses  also  state,  that  it  is 
proper  and  usual  for  the  mate,  when  leaving  the  deck,  except 
it  be  for  a  very  short  period,  to  give  notice  to  the  wheeUmaA 
of  his  intention,  and  request  him  to  keep  a  lookout  during 
his  abs^ice«  It  k  also  stated,  by  all  the  experts  except  one, 
that  it  is  the  duty  of  the  wheelsman,  not  only  to  steer,  but  to 
keep  a  lookout  for  lights,  etc.,  and  that  his  portion  for  fhk 
purpose  is  the  most  favorable  one  on  the  boat. 

The  witness  Eirby,  who  v^as  at  the  wheel,  when  the  col- 
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liflion  took  place,  says  the  defendant,  Demond,  was  o&  deck 
▼ery  shortly  brfore  it  happened,  and  had  just  left  the  wheel- 
house,  as  the  boat  strnck  the  schooner.  He  saw  Demond 
ran  to  the  bell  and  ring,  to  stop  the  ^gine,  and  immediately 
after,  the  eollision  took  place.  There  is  no  evidence  that 
Demond  gave  any  oid^s  to  the  wheelsman;  nor  does  it 
appear  he  saw  the  schooner,  till  at  the  very  moment  of  the 
collisioB. 

The  witness  Seymonr  states,  that  he  was  at  tiie  wheelhonse 
for  some  time  before  the  collision  happened ;  that  Demond 
was  on  the  deck,  walking  back  and  forth,  and,  part  of  the 
time,  sitting  with  witness  in  conversation  with  him.  Wit- 
nefls  retired  to  bis  berth,  and  had  hardly  got  to  his  room,  till 
he  heard  two  bells  in  quick  succession,  one  to  stop  the  engine, 
and  one  to  back  off«  He  also  says,  that  while  on  deck  he 
saw  no  lights,  bnt  those  of  the  light-house  at  Oonneant,  and 
of  the  steamboat  Oonstellation. 

This  is  all  the  material  testimony  as  to  this  point;  and 
from  this,  the  jnry  will  dedde  whether  Demond  was  guilty 
of  negligence  or  omission  in  not  having  discovered  the 
schooner  in  time  to  avoid  the  collision. 

The  jury  will  also  inquire,  under  the  second  count,  whether 
Demond,  as  the  sailing  master  of  the  boat,  failed  in  duty,  in 
not  giving  proper  orders  to  the  wheelsman,  as  to  the  course 
and  direction  of  the  boat.  And  in  this  inquiry,  it  will  be 
proper  tor  the  jury  to  bear  in  mind,  that  if  the  wheelsman 
was  steering  the  boat  correcUy,  no  order  was  required  from 
the  sailing  master,  and  he  can  not,  therefore,  be  in  fault  for 
not  giving  an  order. 

It  seems,  from  the  testimony  of  all  the  experts,  that  the 
steamboat,  at  the  time  she  struck  the  schooner,  was  in  the 
track  usually  followed  1^  boats,  going  up  the  lake,  which  at 
that  place  is  about  six  miles  off  shore.  Eirby,  the  wheels- 
man,  says  he  saw  the  schooner's  light  flash  up  for  a  moment ; 
saw  the  light  over  the  left  bow  of  the  boat,  about  one  mile 
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distant,  witness  steering  at  the  time  W.  S.  W.  He  then  pat 
the  boat  one  point  fnrther  out  into  the  lake — ^in  a  few  minute 
saw  the  schooner  vexy  near ;  put  the  hehn  hard  a-port,  aod 
immediately  the  boat  struck  the  schooner.  Witness  aajs, 
after  he  saw  the  light  of  the  schooner,  it  disappeared,  and  he 
saw  it  no  more — supposed  it  was  hid  by  the  sails. 

Capt.  Thomas,  the  master  of  the  schooner,  states,  that  he 
first  saw  the  steamer's  lights  six  or  seven  miles  ahead,  he 
steering  at  that  time  N,  £.  by  £.  He  then  put  his  vessel  one 
point  further  out  into  the  lake,  and  kept  her  steadily  on  that 
course.  This  witness  says,  it  is  tho  usage  for  sailing  vessels, 
descending  the  lake  at  that  point,  to  keep  in  shore  from  the 
steamboat  track ;  but  he  thought  he  was  rather  too  near  the 
land,  and  therefore  gave  the  <»der  to  put  the  schooner  fiuther 
out.  He  also  testifies  that  there  was  a  light  at  the  end  of  the 
jib  of  the  schooner,  and  also  that  just  before  the  coUision,  he 
took  the  light  out  of  the  binnacle,  held  it  up,  and  hailed  the 
steamboat. 

Although  several  witnesses  state  there  was  no  light  on  the 
schooner  at  the  time  the  collision  happened,  the  weight  of 
evidence  proves  there  was  a  light. 

In  coming  to  a  conclusion  as  to  who  was  in  fault  in  this 
ooUision,  it  will  be  important  for  the  jury  to  attend  specially 
to  the  testimony  concerning  the  relative  position  and  oonise 
of  the  schooner  and  the  steamboat  just  before  and  at  the 
time  they  came  together.  For,  if,  as  before  stated,  the  acci- 
dent occurred  through  the  improper  navigation,  and.  wrong 
course  of  the  schooner,  the  sailing  master  of  the  steamer  can 
not  be  held  accountable. 

The  captains  already  named,  testifying  as  experts,  agree  in 
the  opinion,  that  the  schooner  steering  N.  E.  by  £.,  and  the 
steamer  W.  S.  W.,  being  six  miles  apart,  the  sdiooner  mast 
have  been  considerably  in  shore  from  the  line  of  the  steam^s 
course,  and  that  it  was  the  duty  of  the  schooner  to  have  kept 
inside  of  that  line,  hugging  the  shore.    And  these  witnesses 
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say,  if  she  had  pursued  that  oouise,  a  collision  would  have 
been  impossible,  without  a  change  of  the  steamer's  direction. 
Eirby  says,  he  first  saw  tiie  schooner^s  light  over  the  left 
bow  of  the  steamer,  and  if  so,  the  schooner  was  then  in  shore 
from  the  line  of  the  steamer's  direction. 

It  is  proved  by  the  experts,  to  be  the  general  usage  in  the 
navigation  of  the  lakes,  that  when  a  sailing  vessel  and  a 
steamboat  are  approaching  in  opposite  directions,  it  is  the 
doty  of  the  former  to  pursue  her  course  steadily;  and,  if 
necessaiy,  the  steamboat  is  expected  to  diverge  from  her  pre- 
yious  direction.  Capt.  Shook,  and  perhaps  some  of  the 
other  professional  navigators,  say,  Kirfoy,  the  wheelsman  of 
the  Chesapeake,  was  right,  under  the  circumstances,  in  first 
putting  the  boat  one  point  out  into  the  lake,  and  when  very 
near  the  schooner,  putting  the  helm  hard  a-port,  the  effect  of 
which  was  to  give  her  a  still  more  northerly  direction. 

If  the  jury,  upon  frdi  consideration  of  the  evidence,  shall 
come  to  the  conclusion  that  the  schooner,  through  mistake,  or 
unskillfiilness  of  her  sailing  master,  was  proceeding  across 
the  line  of  the  steamer's  proper  course,  and  that  therefore  the 
collision  was  unavoidable,  the  defendant,  Demond,  can  not 
be  held  responsible  for  the  consequences.  Upon  this  suppo- 
sition, there  is  no  ground  for  the  conclusion,  that  the  acci- 
dent was  the  result  of  neglect,  or  inattention  on  his  part. 

If,  however,  the  jury  are  satisfied,  the  collision  is  attribu- 
table to  his  delinquency  in  duty,  in  not  keeping  a  vigilant 
lookout,  and  in  not  properly  navigating  the  boat,  as  charged 
in  the  second  count,  it  will  then  be. their  duty  to  inquire 
further,  whether,  as  the  result  of  the  collision,  the  lives  of  tiie 
individuals  named  in  the  indictment  were  lost  by  drowning. 

There  is  no  room  to  doubt,  from  the  evidence,  that  the  lives 
of  those  persons  were  destroyed  by  drowning*  But,  it  is 
insisted,  and  Ihe  court  is  requested  so  to  instruct  the  jury, 
that  if  the  loss  of  their  lives  was  not  a  necessary  result  of 
the  collision,  the  allegation  in  the  indictment,  as  to  the  means 


476  OHIO. 

United  States  «.  Heary  R.  Wuner  et  aL 

by  which  they  came  to  their  deaths,  is  not  enstained,  and, 
conseqaently,  that  there  can  not  he  a  Tordict  of  goilty  on 
this  cotmt,  Of,  indeed,  any  of  the  counts  in  the  indictment 

The  evidence  is  not  satisfiGKstory  to  prove,  that  any  lives 
were  loBt,  except  those  of  persons,  who  left  the  boat,  on  floats 
or  rafts.  And  it  is  proved,  beyond  all  donbt,  that  the  csp- 
tain,  and  probably  some  other  officers  of  the  Chesapeake, 
notified  the  passengers  that  they  would  be  safe  by  getting  on 
the  hurricane  deck;  and  it  is  also  deariy  proved,  that  all 
who  sought  this  place  of  safety  were  preserved.  Whether 
the  persons  who  unfortunately  resorted  to  other  means  to  save 
thenoselves,  were  apprized  of  the  security  afforded  by  the  hur^ 
ricaae  deck,  is  not  known.  If,  being  made  acquainted  with 
the  fact,  or  if,  by  reasonable  vigilance,  they  could  have 
acquired  this  information,  the  persons  whose  lives  were 
destroyed,  under  the  influence  of  excessive  alarm,  unneceS' 
sarily  and  indiscreetly  left  the  boat,  preferring  to  run  the 
hazard  of  launching  into  the  lake,  on  floats  or  rafts,  and  as  a 
consequence,  were  drowned,  the  destruction  of  their  lives  is 
not  BO  connected  with,  and  a  necessary  result  of  the  steamboat 
disaster,  as  to  make  the  defendants  auswerable  for  their  loss. 

On  the  other  hand,  if  these  persons,  under  thepressnro  of 
the  circumstances  in  which  they  were  placed,  conducted  with 
ordinary  prudence  and  discretion,  then  the  all^ation  in  the 
indictment,  as  to  the  means  by  which  they  came  to  their 
deaths,  ii^  sustained. 

The  court  will  now  call  the  attention  of  the  jmy  to  the  fifth, 
or  last  count  of  the  indictment. 

This  count  charges  the  defendant  with  a  feilure  in  duty, 
after  the  collision,  in  the  following  particulars : 

1.  In  not  causing  an  immediate  examination  to  ascertain 
the  nature  and  extent  of  the  injury  to  the  boat 

3.  In  neglecting  to  cloee  the  ash-holes. 

8.  In  neglecting  to  nm  the  boat  ashore  at  the  nearest  and 
most  convenient  point,  without  delay. 
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I  will  not  detain  the  juiy  by  a  re-statement  of  the  eyidenoe 
of  each  witness  on  these  points ;  bnt  will  present  a  summary 
of  the  material  facts  proved,  in  relation  to  each  of  them. 

First,  as  to  the  allegation  of  improper  delay  in  the  exami- 
nation of  the  injury  to  the  boat. 

The  degree  of  promptitude  required  of  Hxe  officers  of  the  boat, 
in  making  this  examination,  must  depend  in  some  degree  on 
the  character  of  the  riiock  produced  by  the  collision.  If  it  waa 
severe,  and  of  a  nature  wbich  should  have  induced  the  appre- 
hension in  the  mind  of  an  experienced  and  skillful  navigator 
that  the  boat  was  seriously  injured,  the  officers  should  be  held 
to  greater  promptitude  and  vigilance  in  the  examination  of 
tiie  injury,  than  under  the  opposite  state  of  &cts.  It  appears, 
that  to  some  of  the  witnesses,  the  shock  from  the  collision 
seemed  slight,  and  produced  no  apprehension  of  serious  injury 
to  the  boat ;  while  others  thought  it  severe,  and  such  as  neces- 
sarily to  jeopard  the  safety  of  the  persons  on  board. 

The  defendant,  Capt.  Warner^  had  retired  to  his  room  for 
the  night,  but  was  roused  by  the  shock  of  the  collision ;  and 
some  of  the  witnesses  say,  they  saw  him  very  soon  after  the 
collision,  leaving  his  room  without  coat,  hat  or  boots,  and 
going  to  the  forwaid  part  of  the  boat.  These  witnesses  state, 
that  no  more  time  elapsed  between  the  shock  of  the  collision 
and  the  appearance  of  Oapt.  Warner  on  the  deck,  than  was 
necessary  to  enable  him  partially  to  dress  himself.  The  wit- 
ness, Lytle,  states,  that  he  had  not  gone  to  his  berth  when 
the  collision  took  place,  but  was  near  the  saloon  below  the 
promenade  deck.  He  was  alarmed  by  hearing  the  engineer's 
bell  ring  in  a  veiy  quick  and  hurried  manner;  and  immedi- 
ately the  collision  occmred ;  tiie  schooner  and  the  boat  stuck 
together  for  a  very  short  time,  when  the  boat  backed  off,  and 
they  separated.  This  witness  immediately  lowered  a  light 
over  the  bow  of  the  boat,  and  discovered  a  hole,  in  the  left 
Aide  of  the  bow,  through  which  the  water  was  coming  in. 
He  went  at  once  on  deck,  where  he  met  the  captain,  and 
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reported  to  him  the  result  of  hk  examination.  The  captam 
then  ordered  the  second  mate  to  make  a  thorough  examina- 
tion, and  very  soon  the  order  was  given  to  put  the  boat 
ashore.  The  wituesses,  Hubbard,  Kimball,  and  Dwigfat, 
agree  in  stating  there  was  an  examination,  but  can  not  state 
the  precise  time  whidi  elapsed  from  the  collision  till  the 
examination  was  made.  The  last  named  witness  says,  he 
does  not  know  that  the  captain  could  have  done  more  than 
he  did  do.  The  witness,  Howk,  thinks  about  twdye  minntes 
passed  from  the  time  of  the  collision,  till  it  was  discovcired  the 
boat  was  leaking. 

As  to  the  ayerment  of  neglect,  in  not  stopping  the  aah-hole, 
the  jury  will  haye  no  difficulty  in  the  conclusion  that  it  is  not 
sustained.  This  hole,  it  would  se^n,  opens  on  the  outside  d 
the  boat  about  six  inches  below  the  timbers  of  the  main  deeL 

Oapt.  Shook  and  others  testify,  that  when  the  boat  had  so 
far  sunk  as  to  take  in  water  at  this  hole,  it  would  be  impos- 
sible to  prevent  her  from  going  down,  and  that  the  only  effect 
of  closing  it,  would  be  to  retard  the  sinking  for  a  short  time. 

I  now  call  the  attention  of  the  jury  to  the  third  spedficataon 
of  the  fifth  count,  namely,  neglect  in  not  running  the  boat 
ashore  at  the  nearest  and  most  convenient  point  without 
•delay. 

It  was  clearly  the  duty  of  the  cf^tain,  as  the  best  mode  of 
securing  tiie  Uves  of  the  passengers,  as  soon  as  it  was  ascer- 
tained there  was  danger  the  boat  would  go  down,  to  ran  her 
ashore,  with  as  litde  delay  as  circumstances  would  allow. 
In  the  adoption  of  this  course,  the  law  will  hold  him  to  rea- 
sonable promptitude.  And  if,  frx>m  indecision  or  gross  n^- 
lect  of  duly,  he  omitted  to  give  the  proper  order  in  time,  and 
as  a  consequence,  the  lives  of  passengers  were  lost,  he  is 
responsible  for  that  result. 

It  is  therefore  an  important  inquiry,  whether  there  was 
unreasonable  delay  in  giving  the  order  to  run  ashore.  There 
is  some  variation  in  the  statement  of  the  witnesses,  as  to  flie 
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time  that  elapsed  between  the  oolliBion  and  the  giving  of  this 
order.  Howk  says,  this  time  was  between  twenty-fiye  and 
thirty  minutes ;  Kimball  thinks,  that,  about  twenty  minutes 
after  the  boat  struck,  he  heard  the  captain  say,  he  was  about 
to  run  the  boat  ashore ;  Dwight  says,  that  in  about  fifteen 
minutes  after  the  collision,  the  boat  was  under  headway  for 
the  land;  Hubbard  thinks,  from  twenty  to  thirty  minutes 
elapsed ;  Stem  states  the  time  at  from  ten  to  fift;een  minutes ; 
Mrs.  Bradbury  thinks  it  was  twenty  minutes ;  Church  says, 
he  was  on  deck  within  fifteen  minutes  after  the  boat  struck, 
and  she  was  headed  for  shore  ^  Mr.  Mcllyane  says  it  was 
twenty  minutes  after  the  collision,  before  he  heard  there  was 
aleak;  Seymour  gives  it  as  his  opinion,  the  time  did  not 
exceed  eight  or  nine  minutes ;  and  Lytle  says,  the  schooner 
sunk  in  ten  minutes  aftier  the  collision,  and  that  the  boat 
started  for  shore  immediately  aft;er.  Capt.  Thomas  says,  the 
schooner  went  down  in  ten  minutes,  and  he  supposes  the  boat 
started  for  shore  as  soon  as  it  could  be  done. 

It  is  in  evidence  that  after  the  discovery  of  the  leak,  an 
attempt  was  made  to  stop  it,  by  forcing  mattrasses  and  bed 
clothing  into  the  hole,  from  the  inside  of  the  boat,  and  also 
to  check  the  inflow  of  water  by  passing  a  sail  over  the  bow; 
but  both  attempts  were  unsuccessfiil.  It  also  appears,  that 
strenuous  efforts  were  made  to  keep  the  boat  afloat,  by  put- 
ting the  p^ps  to  work,  and  by  bailing,  but  without  avail. 
And  it  is  also  proved  that  after  the  order  was  giv^i  to  head 
the  boat  for  the  shore,  every  possible  effort  was  made  to 
increase  her  speed,  by  making  all  the  steam  that  could  be 
made,  and  that  the  firemen  and  engineers  remained  at  their 
posts,  doing  their  duty,  till  the  fires  were  put  out  by  the 
water,  and  the  engine  stopped. 

There  seems  to  no  doubt,  from  the  opinion  of  the  experts, 
that  the  captain  was  right  in  directing  the  boat  for  the  pier 
at  Ck>nneaut,  although  that  was  not  the  nearest  point  of  land 
in  a  direct  line  from  the  boat.    The  experts  also  concm*  in 
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the  opinion  that  tbe  defendant,  Wamer,  was  in  the  strict  line 
of  his  dnty,  as  a  hnniane  seaman,  in  pioyiding  for  the  safefy 
of  the  crew  of  the  sinking  schooner,  by  transferring  them  to 
his  boat.  And,  in  so  £ur  as  any  delay  occnired  fiom  his 
attention  to  this  duty,  he  is  not  liable  to  oensnre. 

Upon  the  whole,  the  jury  will  judge,  taking  all  the  dieam- 
stanoes  into  view,  whether  Oapt.  Warner  conducted  with 
reasonable  promptitade  in  giving  the  order  to  ran  the  baafc 
ashore. 

Without  any  further  comments  on  the  evidence,  the  case 
is  now  committed  to  the  jury.  If  satisfied,  from  the  proof, 
the  defendants  are  guilty  of  ^^  neglig^ice,  misconduct,  or 
inattention,"  and  that  human  life  has  been  lost  thereby,  it 
will  be  the  duty  of  the  jury  to  return  a  verdict  of  guilty. 
And  here  it  may  be  proper  to  remark,  that  is  not  claimed— 
nor  does  the  evidence  afford  the  slightest  ground  tor  sudi 
an  assumption— that  the  defendants,  or  any  of  th^n,  were 
actuated  by  any  malicious  purpose,  as  connected  with  this 
unfortunate  disaster.  And,  in  some  respects,  it  is  clearly 
proved,  they  were  active  and  prompt  in  attending  to  thdbr 
duties  after  the  collision  took  iplaoe,  and  that  their  conduct 
was  highly  meritorious. 

It  is  also  proper  that  I  should  remaik,  that  the  ddimdants 
are  entitled  to  the  full  benefit  of  the  evidence  which  they 
have  adduced,  proving  their  general  good  professional  char- 
acters. And  in  reference  to  allegations  of  negligence  or  mis- 
conduct,  concerning  which  the  jury  may  be  in  doubt  as  to 
weight  of  the  testimony,  the  &ir  professional  reputations  of 
the  defendants,  may  properly  have  such  weight  as  to  torn 
the  scale  in  their  favor. 

Verdict  of  acquittal. 
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RaTMOND  V.   LONOWOBTH. 

A  copy  of  an  official  letter  of  inBtruction  hom  the  Auditor  of  State  to  the  County 
Auditor  of  Hamilton  eounty,  certified  fay  the  latter  to  be  a  true  copy,  is  admisaibie 
as  eTidence. 

If  the  list  of  lands  forfeited  for  the  non-payment  of  taxes,  required  by  law  to  be 
forwarded  by  the  Auditor  of  State  to  the  proper  county  Auditor,  is  not  made  out  and 
antentjcated  aoeordlng  to  law,  the  aubBequent  proceedings  are  void. 

Such  list  must  be  audienticated  by  the  seal  of  the  office  of  the  Auditor  of  State. 

The  signing  of  such  list  as  follows:— J.  B.  Auditor  of  State  by  J.  B.  T.,  without 
any  designation  of  the  latter  as  chief  clerk  of  the  Auditor's  office— -is  not  a  signing 
within  the  reqairement  of  the  statute. 

The  mat  in  question  was  entered  on  the  tai  list,  and  so  described  in  all  the  sub- 
sequent proceedings  aa  **  five  acres  in  sec.  34,  T.  4,  R.  1.*'  Held,  that  the  tax  sale  is 
void  for  the  vagueness  and  uncertainty  of  the  description. 

Mr.  Raymond  for  plaintiff. 

Messrs.  Stwnherry  and  Nolle  for  defendant. 

OPINION  OF  JUDGE  LKAVITT. 

This  is  an  action  of  ejectment  to  recover  a  tract  of  five 
acres  of  land,  near  the  city  of  Cincinnati.  To  prove  title  to 
die  premises  tibe  plaintiff  offered : 

1st.  A  deed  from  the  Anditor  of  Hamilton  county  to  Oharles 
Phelps,  dated  Febmary  12, 1845,  reciting  that  said  tract  hay- 
ing been  duly  forfeited  and  re-forfeited  to  the  State  of  Ohio  for 
the  taxes,  interest  and  penalty  for  I2ie  years  1837  and  1838, 
had  been  dnly  sold  to  said  Phelps  pursuant  to  the  statute. 

3d.  A  deed  from  said  Phelps  to  Daniel  Eaymond,  dated 
December  10, 1845. 

3d.  A  deed  from  Daniel  Baymond  to  the  lessor  of  the 
plaintiff,  dated  June  12, 1848. 

The  defendant  then  offered  an  abstract  from  the  records 
of  the  Auditor's  office  of  Hamilton  county,  sho^ng  the  pro- 
ceedings in  the  forfeittire  and  sale  of  said  tract.  This  abstract 
sets  fordi,  that  said  tract  had  been  entered  on  the  tax  list  of 
said  county  for  the  year  1837,  in  the  name  of  James  Cooper, 
and  is  described,  on  said  list  as  ^^five  acres  in  section  24, 
32 
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Township  4,  Eange  1,"  and  that  having  been  delinquent  for 
that  and  the  following  year,  the  tax,  interest  and  penalty 
being  added,  it  was  offered  for  sale — and  remaining  nnsold, 
was  retnmed  to  the  Auditor  of  State  as  forfeited ;  and,  that  a 
list  containing  said  tract  among  others,  was  afterward  trans- 
mitted by  the  Auditor  of  State  to  the  Auditor  of  Hamilton 
county,  with  instructions  to  sell  the  same  according  to  the 
requirements  of  the  statute.  The  abstract  also  esiiibited  the 
fact,  that  said  tract,  having  been  duly  advertised,  was  sold 
on  the  11th  of  December,  1843,  to  the  said  Phelps. 

As  a  part  of  said  abstract,  there  is  a  copy  of  the  letter  of 
instructions  from  the  Auditor  of  State,  appended  to  the  list  of 
forfeited  lands,  transmitted  to  the  Auditor  of  Hamilton  county 
in  the  following  words : 

"  AunrroB  of  State's  Office, 

ColumbnSj  June  5, 1843. 
AunrroB  of  Hamilton  County: 

You  will  carefully  examine  the  foregoing  list,  and  strike 
from  it  such  lands  or  lots,  as  you  may  know  to  be  erroneously 
forfeited,  taking  care  that  none  such  escape  the  duplicate  of 
taxation. 

You  will  then  proceed  to  advertise  and  sell  the  remainder, 
according  to  the  original  act  for  the  sale  of  forfeited  lands,  etc. 

Signed,  John  Bfough^  Auditor  of  State, 

byJ.  B.  Thomas." 

On  the  part  of  the  plaintiff,  the  admission  in  evidence  of 
the  abstract  referred  to,  is  opposed,  on  the  ground  that  tlxe 
above  letter  of  instructions  from  the  office  of  the  Auditor  of 
State  is  a  copy,  and  not  the  original  letter.  The  court  has 
no  difficulty  in  ov^ruling  the  objection  to  this  item  of  testi- 
mony. The  letter  is  an  official  document,  transmitted  by  the 
Auditor  of  State  to  the  Auditor  of  Hamilton  county,  received 
by  the  latter,  and  made  a  part  of  his  official  record  of  sales  of 
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forfeited  lands.  The  original,  as  an  office  paper,  is  in  the 
proper  keeping  of  the  Auditor  of  Hamilton  county,  which 
he  can  not  rightfully  permit  to  be  taken  from  his  files.  It  is 
well  settled,  that  a  duly  authenticated  copy  of  such  a  paper  is 
competent  evidence.    1  Greenleaf 's  Ev.  p.  108. 

This  objection  being  disposed  of,  the  inquiiy  is  presented, 
whether  the  abstract  referred  to  shows  such  a  compliance 
with  the  requisitions  of  the  statutes  of  Ohio,  in  regard  to 
sales  for  taxes,  as  will  sustaia  the  tax  title,  under  which  the 
plaintiff  claims. 

It  is  insisted  on  the  part  of  the  defendant,'  that  the  list  or 
abstract  of  forfeited  lands  transmitted  to  the  Auditor  of  Ham- 
ilton county  fifom  the  office  of  the  Auditor  of  State  is  defec- 
tiye,  in  not  being  authenticated  by  his  seal  of  office.  If  this 
objection  is  sustainable,  it  clearly  yitiates  the  tax  title  set  up 
in  this  case.  The  list  which  the  statute  requires  should  be 
transmitted  to  the  Auditor  of  State,  is  the  basis  on  which  alone 
the  Ooimty  Atiditor  is  authorized  to  sell  for  taxes.  And  if 
the  requisitions  of  the  law  have  not  been  strictly  complied 
with  in  this  respect,  all  the  subsequent  proceedings  are  void. 

The  Supreme  Court  of  Ohio,  in  the*  case  of  Hannd  v. 
Smithy  15  Ohio  Bep.,  184,  have  decided  that  under  the  tax 
law  of  1842,  it  is  necessary  that  the  list  of  forfeited  lands 
required  to  be  forwarded  to  the  County  Auditors  should  be 
authenticated  by  the.  seal  of  the  Auditor  of  State.  And  that 
court  also  held,  that  if  the  act  of  1842  did  not  require  this 
formality,  it  would  be  necessary,  under  the  act  of  January 
31, 1831,  prescribing  the  duties  of  the  Auditor  of  State,  and 
providing,  among  other  things,  that  he  shall  keep  a  seal  of 
office,  and  that  ^^  all  official  copies  taken  from  the  records  or 
other  documents  in  his  office,  shall  be  under  said  seal,  and 
shall  be  certified  and  signed  by  the  Auditor."  As  the  list 
of  forfeited  lands  is  a  matter  of  record  in  the  office  of  the 
Auditor  of  State,  it  follows  that  a  copy  from  the  record  must 
be  Terified  by  his  official  seal. 

The  proceedings  in  the  tax  sale  are  also  objected  to  as 
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invalid,  on  the  gronnd  that  the  list  of  forfeited  lands  is  not 
officially  signed  by  the  Auditor  of  Stale.  It  is  signed  Joim 
Brcugh^  Auditor  qf  SiaUj  hy  J.  B.  TAamMy  without  any 
designation  that  the  signing  was  by  the  latter,  in  his  capadty 
of  Chief  Glerk  in  the  Anditor^s  office.  By  the  ruling  of  ibQ 
Supreme  Court  of  Ohio,  in  the  case  before  cited,  this  signing 
is  insufficient;  and  in  the  case  of  Miner  v.  McZeanj  which 
was  tried  in  this  court,  at  July  term,  1845,  reported  in  the 
Western  Law  Journal,  Yol.  3,  p.  4,  Judge  McLean,  in  giying 
the  opinion  of  the  court,  says,  that  ^^  where  the  signature  of 
the  Auditor  of  State  is  necessary,  I  doidtit  whether  it  can  be 
affixed  by  a  deputy.  In  the  absence  of  the  Auditor,  the 
Chief  Clerk  is  ei]q>re6sly  authorused  to  act,  by  the  statute;  bat 
this  proyision  is  limited  to  the  person  who  holds  the  office  of 
Chief  Clerk.''  I  think  it  de^  that  the  signing  in  question,  is 
not  a  legal  auth^tication  of  the  act  of  the  Auditor. 

The  invalidity  of  the  proceedings  which  form  the  basis  of 
the  tax  title  in  this  oase,  is  also  Uiged,  on  the  ground  of  the 
vagueness  and  uncertainty  in  the  description  of  the  land  in 
the  tax  Ust,  and  which  runs  through  all  the  subsequent  pro- 
ceedings, up  to  the  time  of  the  sale.  It  is  described  as  JSve 
acresy  in  section  24,  etc.  The  statute  requires  a  pertinent 
description  of  t^  land,  so  that  the  same  may  be  identified. 
It  needs  no  argument  to  prove  that  the  description  here 
given  does  not  meet  the  requisition  of  the  statute.  Indefi- 
niteness  in  the  description  of  land  sold  for  taxes,  constitutes  a 
fiital  objection  to  the  validity  of  tax  sales.  3  Ohio  Kep., 
387;  6  lb.,  468 ;  15  lb.,  134 ;  16  lb.,  24. 

The  position  is  assumed,  in  the  argument  of  the  pLaintifiTs 
counsel,  that  the  whole  course  of  judicial  decisions  in  Ohio, 
in  regard  to  tax  sales,  has  proceeded  from,  erroneous  con- 
stmctions  of  the  state  laws  on  that  subject,  and  an  entire 
misapprehension  of  the  true  principles  erf*  public  policy  oon* 
nected  with  it.  WhUe  I  do  not  yield  my  assent  to  this  con- 
clusion, I  may  properly  remind  tiie  counsel  that  from  a  veasy 
early  period  in  the  history  of  the  national  judieiaiy,  the 
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Supreme  Court  of  the  United  States  have  uniformly  recog- 
nized their  obligation  to  conform  the  decisions  of  that  tribu- 
nal, in  all  cases  involving  the  construction  of  state  laws,  to 
those  of  the  state  courts.  It  is  quite  unnecessary  to  refer  to 
the  numerous  cases  sustaining  this  remark.  I  trust,  that 
this  course,  so  warmly  commended  by  the  best  and  wisest 
men  of  the  nation,  and  which  has  done  so  much  to  prevent 
unpleasant  collisions  between  the  national  and  state  courts, 
will  long  continue. 
The  jury  returned  a  verdict  for  the  defendant. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 


ILLINOI&-DECEMBGR  TERM,  1848. 


Dubois  v.  MoLeak. 

A  deed  executed  for  land,  which  is  held  advenely  to  the  grmntor,  by  an  indi- 
▼idnal  in  poeeeaaion,  ia  Yoid  under  the  chanperty  act 

The  atatute  of  limitation  can  only  run  againat  the  legal  title. 

A  law  authorizing  executon  to  aell  00  much  land  of  the  eatate,  aa  dball  be  Dooee- 
aary  to  pay  the  debta  of  the  eatate,  ia  held  by  the  Supreme  Court  of  Illinois,  to 
be  unconatitutional. 

In  the  caae  before  the  court,  the  law  paaaed  March,  1819— the  aale  was  made 
in  182a 

In  analogy  to  the  atatute  of  UmitationB,  the  power  expired.  The  aale  of  18S8, 
waa,  therefore,  void. 

The  debt  aa  which  the  land  waa  aold,  waa  contracted  by  the  executor,  after 
the  law  of  1819  waa  paaaed. 

OPHaON  OF  THE  COUBT,  BY  JUDGE  POPE. 

The  plaintiff,  one  of  the  heirs  of  loniseant  Dubois,  who 
died  in  1846,  ehows  a  patent  for  the  land  to  his  father,  dated 
in  1845.  The  patent  is  based  upon  a  Gtovemor's  confirma- 
tion, ratified  by  the  act  of  Congress,  of  1809;  by  this  act 
the  patent  is  authorized  to  be  issued. 

The  defendant,  to  show  an  outstanding  tide,  produces  a 
deed  to  Bradley,  dated  in  1825,  from  plaintiff.  The  phuntiff 
denies  that  this  deed  includes  the  land  in  controversy,  and 
adduces  proof.  But  it  is  unnecessaxy  to  consider  the  proof 
because  the  defendant  does  not  claim  under  the  deed  to 
Bradley,  either  immediately  or  remotely,  but  adrei^ely  to  it. 
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He,  therefore,  can  not  avail  himself  ^of  the  estoppel  that 
might  defend  Bradley.  There  was  an  adverse  possession  to 
Dubois  at  th^'date  of  the  deed;  and  it  was  therefore  void 
under  the  laws  against  champerty  and  maintenance. 

The  defendant  shows  a  deed  dated  in  1828,  from  the 
executors  of  Dubois,  for  the  premises  in  controversy,  to  those 
und^  whom  the  defendant  claims.  The  executors  profess 
to  sell  the  land  by  authority  oonferred  on  them  by  the  act  of 
the  Illinois  Legislature,  of  the  4th  of  March,  1819;  the 
second  section  was  repealed  in  1820.  This  act  authorizes 
them  to  sell  as  much  of  the  land  as  may  be  sufficient  to  pay 
the  debts  of  their  testate.  He  relied  upon  the  statute  of 
limitations  of  1835,  barring  real  actions  after  seven  years' 
residence,  under  "a  connected  title  in  law  or  equity,  deduci- 
ble  of  record,"  etc.  He  proved  residence  by  some  one  most 
(not  aU)  of  the  time  from  and  after  1839,  till  suit  brought, 
and  that  the  mill  on  the  premises  was  run  nearly  all  the 
time  by  the  hands  of  the  defendant  who  resided  off  the  land ; 
but  does  not  prove  that  those  who  resided  on  the  land  had 
any  title.  The  defendant  has  not  proved  a  possession  of 
twenty  years,  nor  shown  that  any  one  resided  on  the  land 
under  a  title  in  law  or  equity^  deducible  of  record,  etc. 

But  assuming  that  either  or  both  these  facts  were  proved, 
or  may  be  on  another  trial,  what  would  it  avail  the  defend- 
ant? To  answer  this  question,  it  becomes  necessary  to  look 
into  the  plaintiff's  title,  during  the  period  f^om  1828,  (the 
date  of  the  deed,)  to  1845,  (the  date  of  the  patent.)  It  was 
a  confirmation  by  the  Gk>vemor,  ratified  and  confirmed  by 
Congress  in  1807,  when  patents  were  ordered  to  be  issued  in 
such  cases,  when  the  Gk>vemor  had  not  given  the  claimants 
patents.  In  this  and  other  cases  it  had  not  been  done.  In 
1807  the  title  of  plaintiff  was  an  inchoate^  legal  title,  and  so 
remained  until  the  examination  of  the  patent  in  1845.  The 
legal  title  was  not  perfected  until  the  patent  was  issued. 
The  plaintiff  could  not  maintain  ejectment  until  the  land 
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was  separated  Irom  the  public  domain.  Seiore  that,  the 
legal  title  was  in  the  United  States.  As  the  plaintiff  could 
not  sne,  no  latches  can  be  imputed  to  him;  therefore  the 
statute  of  limitations  did  not  begin  to  run  before  the  date  of 
the  pat^it. 

The  case  of  Stoddaar€C%  Seirs^  etc.,  reported  in  Feteis' 
Beports,  does  not  contravene  this  position,  because  in  that 
case  the  land  had  neyer  vested'  in  the  United  States,  having 
been  severed  from  the  domain  of  Spain  before  Louisiana 
was  transferred  to  the  United  States. 

Is  the  deed  of  1828,  from  the  executors  of  Dubois,  opera- 
tive to  convey  the  estate  I  This  depends  upon  the  construe* 
tion  of  the  Constitution  of  Illinois,  and  the  law  of  Mafch  4, 
1819.  The  legislature  assigns  no  reason  f(xr  the  passage  of 
the  law,  but  gives  to  the  executors  of  Dubois  authority  to 
sell,  in  such  manner  as  they  please,  the  lands  of  their  testate, 
for  the  payment  of  his  debts,  restricting  them  to  the  sale  of 
no  more  than  enough  to  patigfy  them.  Is  this  law  constita- 
tional  ?  The  Supreme  Court  of  Illinois,  in  the  case  of  Lam 
V.  Domum^  says  no.  This  is  a  decision  of  the  Supreme 
Court  of  Illinois  upon  the  power  of  the  legislature.  It  is 
made  the  duly  of  this  Court  and  the  Supreme  Court  of  the 
United  States  to  conform  to  that  decision. 

The  cases  reported  in  the  2d  and  16th  Peters's  Bep.,  may 
seem  to  conflict  with  that  of  Lane  v.  Dormcm^    Yet  the 
latter  case  is  authority  to  this  Court,  as  it  is  a  decision  of  the 
State  Court,  giving  a  ccmstruclion  to  the  law  of  the  State. 
But  in  the  cases  in  Peters's  Beports,  It  is  evident  that  the 
Supreme  Court  of  the  United  States  relied  mudi  upon  the 
justice  of  the  case  and  the  antiquity  of  the  traasacdon.    In 
the  case  at  bar,  the  defendant  does  not  attempt  to  show 
fairness,  but  relies  upon  the  presumption  that  the  executors 
acted  correctly  aft»  a  lapse  of  eighteen  years.    But  length 
of  time  is  not  available  against  him  who  can  assert  his  better 
title. 


DECEMBER  TEBM,  1848.  489 

AiwwBnUih  «.  BwUngim. 

Another  view  of  this  case  merits  notice,  viz:  At  the 
same  session  of  the  legislature  at  which  the  law  of  March 
1th,  1819,  was  passed,  yiz:  On  the  asd  March,  a  general 
law  was  enacted  which  authorized  execntors  and  administra* 
tors  under  certain  regulations,  to  sell  lands  for  the  payment 
of  debts  of  their  testates  or  intestates.  These  laws  are  in 
pari  materia  and  must  be  construed  together:  therefore,  the 
regulations  in  the  general  law  furnished  the  rule  of  action  for 
the  executors  of  Dubois  under  the  special  law,  if  it  did  not 
supersede  it.  They  have  not  shown  this.  Their  not  doing 
so  is  a  cause  to  suspect  fraud. 

Agam,  the  laws  giving  power  to  sell  were  passed  in 
March,  1819.  The  sale  was  made  in  1828 ;  nine  years.  In 
analogy  to  statutes  of  Limitations  this  power  expired  in 
1824.  Ko  reason  is  assigned  for  the  delay.  Hence  the  sale 
in  1828  was  without  authority. 

Again,  the  only  debt  shown  to  support  the  sale  in  1828, 
was  one  of  two  hundred  and  £%-seyen  dollars,  contracted 
by  the  executors  in  August,  1824.  The  land  sold  for  more 
than  $1200 — ^the  surplus  unaccounted  for.  The  land  was 
sold,  not  for  a  debt  of  Dubois,  but,  for  a  debt  contracted  by 
the  executors,  more  than  fire  years  after  the  passage  of  the 
law,  and  it  is  not  proved  that  they  had  paid  that  debt.  It  is  no 
answer  that  this  debt  was  contracted  by  the  executors  in  due 
coarse  of  administration,  and  for  the  benefit  of  the  estate, 
it  is  sufficient  that  it  did  not  exist  March  4th,  1819,  and 
therefore,  not  embraced  by  the  law.  But  certainly  it  was 
only  a  liability  and  not  a  debt. 


ARRowsmxH  V.  BuBLurom. 
ITiis  Court  was  held  hy  Judge  Pope. 

% 

Under  the  limitation  law  of  niinois  of  1835,  two  things  are  neeeitary  to  the 
defense  :  /r«<,  posseeaion,  and  mcmiJ,  a  connected  title  in  law  or  eqiuty  deducible 
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of  rBeord,  etc.   Possessioa  without  title  oounts  for  ootfaiiif .    The  pezty  in  pones- 
eion  mnet  have  held  under  title  lor  seven  years  next  preceding  the  action  brought. 

To  render  an  Auditor^sdeed  evidence  of  title  to  land  sold  for  taxes  under  the 
law  of  1827,  it  must  be  first  shown  that  the  requintians  of  the  law  have  been  com- 
plied  with. 

The  statute  of  Illinois  of  1838-9,  *^to  quiet  poeseeaion  and  conform  titles  to  land," 
is  not  a  limitation  law.  It  is  a  legislative  conveyance  and  atyndioation  of  one 
man^  land  to  another,  and  therefore  unconatitutioBaL 

Color  of  title  in  good  fidth  must  be  such  a  title  as  would  pus  the  lend  of  itielf, 
if  a  better  title  be  not  shown;  if  it  do  not  amount  to  that,  but  is  on  its  face  bad,  the 
tenant  can  not  be  said  to  take  possession  in  good  faith. 

The  belief  of  a  tenant  that  his  title  is  good  must  be  a  legal  and  ifitsU^t  belieii 
and  can  only  be  arrived  at  by  an  inspection  of  his  title.  If  the  court,  on  eueh  in- 
spection, pronounce  it  a  "connected  title  in  law  or  equity  dedudble  of  record,  etc., 
the  tenant  having  been  seven  years  in  possession,  would  be  protected  under  the 
limitation  law  of  1835.  The  same  would  arise  where  the  occupant  held  under 
"daim  and  color  of  title  made  in  good  faith." 

Messrs.  WiUiains  and  Lawrence  for  the  plaintiff. 
Messrs.  Browning  and  JSushndl^  for  the  defendant. 

OPINION  OF  THE  OOUST. 

The  plaintiff  showed  title  derived  from  the  United  States, 
and  possession  of  the  premises  bj  the  defendant. 

The  defendant  shows  a  connected  title  from  the  Auditor  of 
Illinois  upon  a  sale  of  the  land  for  taxes  in  1829,  under  the 
law  of  182T.    The  deed  bears  date  in  1881.    The  sale  was 

to  Cavalry,  who  sold  the  premises  to in  1834,  and 

gave  a  quit-claim  deed  reciting  that  he  held  nnder  a  deed 
from  the  Auditor  upon  a  sale  for  taxes.  His  grantee  con- 
veyed by  quit-claim  deed  in  1840,  the  premises  to 

under  whom  the  defendant  claims.  No  proof  is  ofiered  that 
the  Auditor  complied  with  the  requisitions  of  the  law  in 
making  the  sale  for  taxes,  beyoq^  what  the  deed  itself  im- 
ports. 

He  has  also  proved  seven  years'  residence  on  the  land  next 
preceding  the  bringing  of  the  suit,  and  that  he  has  paid  the 
taxes  assessed  during  that  time. 

The  defendant  relies, 

1st.  On  the  Statute  of  Limitations  of  1835 ; 
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2d.  On  the  Act  of  1838-9,  entitled  ^^An  Act  to  quiet  pos- 
sessions and  confirm  titles  to  land." 

The  plaintiff  contends, 

Ist.  That  the  defendant  has  not  shown  the  title  required 
by  the  Act  of  1885,  in  this :  that  the  Auditor's  deed  conveys 
no  title,  unless  supported  by  proof  of  his  compliance  with 
the  law  under  whidt  he  sold ; 

2d.  That  the  Act  of  1838-8  is  unconstitutional  in  this : 
that  it  conveys  one  man's  land  to  another,  acting  upon  the 
right,  not  upon  the  remedy ; 

3d.  That  he  has  not  shown  claim  and  color  of  title  in  good 
Mth,  as  required  by  the  law  of  183^9. 

The  vast  amount  of  property  depending  upon  the  princi- 
ples involved  in  this  case,  gives  to  it  unusual  importance. 
It  has  therefore  be^i  argued  on  both  sides  with  consummate 
ability  and  learning.    Feeling  appeals  were  made  to  the  sym- 
pathies of  the  court  in  favor  of  settlers  and  in  favor  of  laws 
of  repose.    It  is  only  necessary  to  take  a  cursory  view  of  the 
land  titles  in  Illinois  to  show  how  little  occasion  there  is  for 
those  appeals.    The  United  States  was  the  great  land  holder. 
Before  it  proceeded  to  sell,  it  caused  the  land  to  be  surveyed 
into  quarter  sections,  numbered  by  town,  range  and  section. 
It  sold  under  great  precautions  against  selling  the  same  tract 
tmoe ;  in  truth  it  very  rarely  happened;  so  that  the  patent 
was  for  a  determinate  and  surveyed  piece  of  land.    Here 
was  simplidly  and  no  confusion.    One  wishing  to  own  the 
sanie  tract  could  ascertain,  by  application  at  the  proper  land 
oflSoe,  if  it  was  sold,  and  to  whom.    It  is  true  that  the  pat- 
entee or  some  one  holding  under  him,  might  sell  twice.    In 
such  case,  the  junior  purdiaser  in  good  &ith  would  be  a  fit 
subject  for  the  protection  of  the  statute  of  limitations.    Can 
ttuB  be  piredicated  of  him  who  sets  up  a  claim  based  upon  a 
deed  from  a  man,  or  officer,  who  proposes  to  convey  the  prop- 
erty of  another  t    I  think  not.    The  case  was  quite  different 
in  Kentucky  and  Tennessee,  and  in  a  part  of  Ohio.  Virginia 
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and  North  Carolina  sold  and  granted  their  land  in  Eentad^ 
and  Tennessee  upon  private  surveys,  and  described  the  land 
in  the  patent  as  directed  bj  the  patentee,  not  knowing  that 
some  other  may  not  have  obtained  a  patent  for  the  whole  or 
port  of  the  land.  Hence  there  were  instances  where  die 
same  land  was  covered  by  several  patents.  Hence  arose  end- 
less litigation;  and  it  became  v  the  duty  of  the  legislative 
department  to  strain  i^  power  to  the  utmost  to  affoid  relief 
to  the  settlers.  They  indeed  had  claim  and  color  of  title  in 
good  faith.  It  was  the  duty  of  the  courts  to  give  fiill  efSect 
to  the  benevolent  policy  of  the  legislature.  It  is  &r  o&er- 
vnse  in  this  State.  Here,  a  man  takes  possession  of  another's 
land,  lending  himself  to  the  uncoiiseionable  purpose  of  de- 
priving him  of  his  acres  for  cents.  This  case  had  been  argued 
for  the  defendant  as  if  the  military  tract  were  alone  inte- 
rested,  forgetting  that  it  is  a  very  small  part  of  the  State  of 
Illinois,  and  that  land  has  been  sold  for  taxes  all  over  the 
State. 

The  first  point  of  defense,  viz :  the  law  of  1835,  will  be 
considered.    The  law  provides  that  every  ^^  real,  etc.,  action 
brought  for  the  recovery  of  land  which  any  person  may  be 
possessed  of  by  actual  residence,  having  a  coimected  title  in 
law  or  equity  dedudble  of  record  fix)m  this  Stale  or  the 
United  States,  or  from  any  public  officer  or  other  person 
authorized  by  the  laws  of  the  State  to  sell  such  land  tor  the 
non-payment  of  taxes ;  or  from  any  sheriff,  marshal  or  o&er 
person  authorized  to  sell  such  land  on  execution,  or  under 
any  order,  judgment  or  decree  of  any  court  of  record,  shall 
be  brought  within  seven  years  neyt  alter  possession  taken. 
But,  when  the  possessor  shall  acquire  title  after  taking  auch 
possession,  the  limitation  shall  begin  to  run  from  the  time  of 
acquiring  title."    The  most  striking  and  peculiar  feature  in 
this  law  is  that  no  length  of  possession  without  title  will 
protect  the  occupant.    He  must  have  held  under  title  fin- 
seven  years  next  preceding  the  action  brought.    So,  posses- 
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sion  without  title  conntB  for  nothing.  Two  things  are  neces- 
sary to  the  defense.  Firgt^  possession/  second^  a  connected 
title  in  law  or  equity  deducible  of  record,  etc. 

The  first  the  defendant  has  shown.    Second,  has  he  shown 
a  title  as  required  by  law  ?    He  relies  upon  the  deed  from 
the  Auditor.    This  court  is  relieved  from  the  construction  of 
the  law  under  which  the  deed  was  made,  as  it  has  already 
received  a  construction  by  the  Supreme  Court  of  Illinois,  in 
1887,  in  the  case  of  Owrrett  v.  Wiggin%^  reported  in  1  Scam. 
843.    The  court  there  declares,  '4t  is  a  settled  principle  of 
the  common  law  that  a  party  daiming  under  a  summary  and 
extraordinary  proceeding,  must  show  that  all  the  indispensa- 
Ue  preliminaries  to  a  valid  title  which  the  law  has  prescribed 
in  order  to  give  notice  to  those  interested  and  to  guard 
against  fraud,  have  been  complied  with,  or  the  conveyance  to 
him  will  pass  no  title."    The  court  classed  the  giving  notice 
of  the  sale  among  .&e  ^indispensable  requisites."     The 
authority  of  the  auditor  to  sell  is  limited  to  the  lands  adver- 
tised.    "  Without  proof  of  this  fact,  the  auditor's  deed  was 
not  evidence  of  the  r^[ularity  of  the  sale,  and  consequently 
conveyed  no  title  to  the  purchaser."    In  these  remarks  of  the 
court,  this  court  folly  concurs.    The  case  arose  under  the  law 
of  1827,  and  tiie  Auditor's  deed  is  for  land  sold  for  taxes 
under  that  law ;  so  is  the  case  at  bar.    It  is,  tha^ore,  a 
decision  of  the  point  now  controverted.    But  it  is  said  that 
the  case  of  Oarrett  v.  Wiggins^  is  not  in  point,  because  in 
that  case  the  plaintiff  produced  Uie  auditor's  deed  in  support 
of  his  action  of  ejectment.    In  the  case  at  bar,  the  defendant 
produces  the  auditor's  deed  to  protect  his  possession.    In  the 
former  ease,  it  wag  necessary  for  the  plaintiff  to  make  out  a 
good  title.    In  the  case  at  bar,  it  is  only  necessaiy  that  the 
defendant  should)  show  an  appearance  of  title  to  protect  his 
possession.    It  is  sufficient  answer  to  say,  that  the  Supreme 
Court  oi  Illinois  made  no  such  qualification,  but  declared  in 
terms  that  the  deed  conveyed  no  title.    But  the  act  of  limita- 
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tions  requires  a  tide.  How,  then^  can  it  be  satisfied  with  an 
instrument  that  conveys  no  title  at  all }  The  case  of  SkyleU 
Heirs  v.  King^s  Heirs^  throws  much  light  upon  the  subject. 
It  is  a  decision  of  the  Ck>urt  of  Appeals  of  Eentady, 
reported  in  2  A.  £.  Marshall's  Eep.  384.  In  that  case,  the 
defendant  in  possession  showed  a  connected  chain  of  title 
under  a  junior  patent  from  the  commonwealth.  The  court 
held,  that  it  would  protect  him,  because  it  would  bold  the 
land  upon  its  face  when  tt^ied  by  itself.  The  State  was  the 
great  landholder.  It  gave  two  grants ;  the  younger  would 
hold  if  the  older  were  not  produced.  So  he  has  title  dedu- 
cible  of  record,  etc.  But  it  is  far  different  with  the  case  at 
bar.  The  auditor  does  not  profess  to  sell  his  own  land  or 
have  any  interest  in  it.  His  power  is,  therefore,  a  naked 
power.  It  must  appear  that  he  has  exercised  it  in  the  pre- 
scribed manner.  This  has  not  been  attempted  to  be  shown 
in  this  case.  For  these  reasons  the  defendant  has  no  title, 
and  is  therefore  not  protected  by  the  statute  of  limitations  of 
1886. 

Is  the  defendant  protected  by  the  statute  of  1838-9,  "  to 
quiet  possession  and  confirm  titles,  to  land  ?"  The  defendant 
contends  that  it  is  in  effect  a  limitation  law.  K  not,  that  it 
is  within  the  competency  of  the  legislature  to  act  upon  the 
right  in  this  matter  so  as  to  divest  it.  So  much  of  the  act  as 
is  material  to  this  controversy,  is  as  follows,  viz: 

''  Every  person  in  the  actual  possession  of  lands  and  tene- 
ments under  daim  and  color  of  title  made  in  good  &2th,  and 
who  shall  for  seven  successive  years  continue  in  such  posses- 
sion, and  shall  also  during  said  time  pay  all  taxes  legally 
assessed  on  such  lands  and  tenements,  shall  be  held  and 
adjudged  to  be  the  legal  owner  of  said  lands  and  tenements 
to  the  extent  and  according  to  the  purport  of  his  or  her  paper 
title." 

Is  it  a  limitation  law  ?    It  does  not  profess  to  be  one  either 
in  its  title  or  body.    But  it  is  said  at  the  bar,  that  limitation 
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laws  have  their  origin  as  to  real  actions  on  the  assumption  of 
abandonment.  Ko  adjudged  case  or  dictom  in  support  of  it 
has  been  shown,  and  none  is  believed  to  exist ;  but  abundant 
authorities  can  be  shown  to  the  contrary.  See  Blackstone's 
Com.  188,  and  following  pages.  That  position,  then,  is 
dismissed  with  the  remark,  that  it  is  more  ingenious  than 
solid. 

It  is,  then,  a  legislative  conveyance  and  adjudication  of 
one  man's  land  to  another.  The  land  passes  agaiiist  aU  the 
world  not  ebumerated  in  the  saving  clauses.  The  divesture 
is  dedared  to  depend  upon  the  act  of  another,  not  for  any 
fault  of  omission  or  commission  in  the  true  owner,  who  is 
not  required  to  improve  the  land  nor  to  pay  the  taxes ;  and 
if  he  did  pay  the  taxes  regularly,  it  would  not  save  his 
property.  Can  legislatures  in  this  enlightened  age,  with 
written  constitutions  to  restrain  them,  take  from  one  and  give 
to  another  his  property  with  or  without  compensation  ?  It  is 
only  necessaiy  to  Etate  the  proposition  in  its  nakedness  to 
meet  refutation. 

The  owner  has  disregarded  no  regulation  nor  violated  any 
law.  Has  he  received  any  benefit  from  the  occupant  for  acts 
done  without  his  request  i  The  occupant  has  paid  the  taxes 
which  might  benefit  the  owner  if  he  had  not  paid  them  him- 
self; but  as  they  were  paid  without  request,  no  action  would 
lie  against  him  for  reimbursement.  But  he  has  improved 
and  cultivated  a  portion  of  the  land.  (In  the  case  at  bar,  it 
is  not  shown  how  much,  nor  that  any  lasting  improvements 
were  made,  nor  is  it  necessary  under  this  law.)  But  he  has 
made  improvements.  Did  they  cost  much  ?  Probably  not, 
in  this  prairie  country.  Was  the  owner  benefitted  ?  It  is 
safe  to  presume  not,  if  the  improved  land  was  prairie.  If 
timber,  it  would  be  worse.  The  scarcity  is  such  that  great 
economy  should  be  observed  in  its  preservation.  Most  proba- 
bly the  owner  was  injured.  Hence,  the  occupant  can  have 
no  legal  or  moral  claim  for  benefits  conferred  by  his  labor. 
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It  was  different  in  Kentucky  and  Tennessee.  The  lands 
there  were  covered  with  timber,  and  required  great  labor  and 
long  time  to  open  a  &rm.  This  awakened  the  sympathy  of 
their  legislatures  for  the  occupant.  But  in  Illinois  the  farms 
are  already  open,  with  scarcely  sufficient  timber  for  building, 
fuel  and  fencing.  So,  sympathy  is  misplaced  when  invoked 
in  behalf  of  occupants  in  Illinois.  But  the  great  question 
must  be  met  fearlessly,  but  with  a  profound  sense  of  the 
responsibility  incurred  by  a  jndge,  when  he  interposes  the 
a^gis  of  the  law  in  defense  of  a  citi^^i  whose  property  29 
divested  by  a  legislative  act,  which  imputes  to  him  no  bhune, 
and  holds  out  to  him  no  recompense  for  his  loss.  This  act 
requires  of  him  nothing,  nor  does  it  hold  out  tiireats  of  for- 
feiture for  the  doing  or  not  doing  any  thing,  but  gives  his 
property  to  another  in  terms  on  specified  conditions. 

Is  it  within  its  constitutional  powers  ?  A  slight  glance  at 
the  construction  of  society  may  be  not  without  profit  in  the 
solution  of  the  problem.  Man  was  sent-  into  the  world  by 
his  Maker  to  seek  his  happiness ;  furnished  with  a  code  of 
laws,  enacted  by  an  all-wise  and  benevolent  Gk)d,  implanted 
in  his  heart.  Although  those  laws  were  perverted  by  imper- 
fect man,  their  perfect  beauty  and  adaptation  to  the  moral 
government  of  the  world  is  in  a  constant  course  of  develop- 
ment as  Christianity,  civilization  and  true  knowledge  ad- 
vances. His  rights  and  obligations  had  and  have  their 
existence  in  that  law.  But  man's  happiness  was  insecure  in 
his  insulated  condition.  He  was  inspired  with  social  tastes. 
The  social  state  promised  increased  happiness  in  the  securiity 
it  would  afibrd  to  his  penon  and  property.  Hence,  the  sodal 
compact.  In  this  compact  it  was  agreed  that  man  shonld 
surrender  as  many  of  bis  natural  rights  as  was  deemed  con- 
ducive to  the  general  good,  and  received  in  return  the  en- 
gagement of  the  society  to  protect  him  in  his  person  and 
j»^)perty.  And  fojr  the  surrender  of  the  natural  right  to  take 
redress  for  wrongs  in  his  own  hands,  the  society  agreed  to 
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afford  him  Buitable  remedieB  for  the  injuries  he  might  be 
exposed  to.  These  obligations  imposed  upon  the  society  the 
duty  to  establish  a  goyemment ;  a  legislature,  to  prescribe 
roles  of  conduct ;  a  judiciary  to  expound  them ;  and  an 
executive,  to  enforce  them. 

It  would  be  unprofitable  to  give  here  an  exposition  of  the 
origin  and  progressiye  changes  in  the  tides  to  real  estate  in 
England.    It  is  sufficient  to  say,  that,  until  the  latter  part  of 
the  seyenteenth  centuiy,  they  differed  widely  from  ours. 
With  us  the  tenure  iBjree  and  common  eocage;  the  tenure 
of  a  ireeman.    And  a  freeman  may  buy  and  sell  at  his 
pleasure.    This  right  is  not  of  society,  but  from  tuUure. 
He  neyer  gaye  it  up.    It  would  be  amusing  to  see  a  man 
hunting  through  our  law  books  for  authority  to  buy  or  sell, 
or  to  make  a  bargain.    The  search  would  be  yain.    Society 
indeed  may  prohibit  the  makiog  comtracts  injurious  to  the 
comzDon  good. .  This  is  a  salutary  restraint  upon  his  natural 
right.    No  grant  is  needed*    jSt^Ato  are  from  nature.    Titles 
and  remedies  are  the  inyention  of  society.    The  latter  are 
changeable  at  the  will  of  the  le^latiye  department.    Beme- 
dies  may  be  granted  or  wi^eld;  and  as  the  legislature  has 
none  oyer  it,  there  is  none  to  control  it.    But  the  former — 
righU — are  sacred,  and  can  not  be  inyaded  but  by  upturning 
the  first  principles  of  society ;  without  violating  the  great, 
nay  the  ouly  object  and  conditions  of  the  social  compact. 
31  agna  Oharta  only  asserted  first  principles.    Bo  the  articles 
of  the  constitution  of  this  and  other  states  are  only  recog- 
nitions of  those  principles  tiiat  uphold  all  free  govern- 
xnents ;  the  violation  of  which  would  dissolve  the  obligations 
of  obedience^ 

In  this  enlightened  age  no  government  dare  do  it,  without 
incurring  a  moral  responsibility  that  no  man  will  dare  en- 
counter. The  omnipotent  Parliament  of  Great  Britain  dare 
not* 

This  act  is  so  fraught  with  disaster  to  the  country  in  the 
33 
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insecorily  of  property,  etc.,  that  this  coiirt  most  asBume  that 
the  Legidatare  was  not  aware  of  a  tithe  of  the  evila  tibey 
were  entailing  on  the  conntzy  if  this  law  were  snstamed. 
The  principles  embraced  and  pnt  forward  in  tlie  law  is  at 
war  with  freedom.  For  the  man  is  a  slave  whose  property 
is  unsafe.  This  act  presents  a  strong  anomaly.  If  the 
plaintiff  had  eommitted  a  crime  causing  forfeiture,  his  prop- 
erty could  not  be  taken  from  him  bat  upon  a  judicial  decision; 
but  for  no  imputed  &ult  it  is  taken  from  him  by  this  act  with- 
out a  trial.  Hence,  in  the  aigmnent,  the  defendant's  counsel 
earnestly  repelled  the  idea  of  forfeiture  in  this  case.  The 
United  States  sold  their  lands  for  a  full  price,  and  gave  a 
grant  in  fee  simple  unconditionally.  It  is  under  a  grant  of 
this  kind  l2iat  the  plaintiff  claims.  In  case  of  actual  settLarB, 
full  payment  of  the  land  must  be  made,  and  all  the  &7or 
they  have  is  in  the  right  of  pre-emption.  In  this  case  the 
State  of  Illinois  gives  without  price  that  which  is  not  her'a, 
bat  a  citizen's.  *'  No  person  shall  be  dissdzed  of  his  free- 
hold, etc.,  unless  by  the  judgment  of  his  peers  or  the  law  of 
the  land."  This  is  only  declaratory  of  first  principles.  The 
only  value  of  it  is  to  restrict  the  gcrvenmient  to  a  particular 
mode  of  divesting  the  title.  ^^  The  judgment  of  his  peeis  or 
the  law  of  the  land."  The  authorities  agree  that  this  mast 
be  done  through  the  courts. 

This  law  of  1838-9,  has  been  considered  thus  fiu*  as  if  tiie 
defendant  rested  his  defense  alone  upon  seven  years'  posses- 
sion, and  payment  of  taxes  assessed.    But  he  has  an  addi- 
tional reliance.    It  is  insisted  that  he  has  diown  daim  and 
color  of  title  made  in  good  fiiith.    Connecting  the  latter  part 
of  the  sentence  with  the  first,  it  appears  that  the  LegisLatore 
intended  a  paper  title ;  as  it  conveys  to  him  all  the  land  to 
the  extent  and  according  to  ^^the  purport  of  his  paper  title.'' 
This  is  an  important  point  in  the  case,  and  so  thought  the 
defendant's  counsel,  who  directed  to  it  very  great  ezertiona 
with  an  ability  rarely  equalled.    They  insisted  with  great 
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earnestness  that  the  title  shown  by  Ae  defendant  was  ^^  daim 
and  color  of  title  made  in  good  faith,"  contemplated  by  the 
law;  that  it  appeared  fair  on  its  face ;  that  the  An<Utor'8 
deed  was  in  the  form  prescribed,  and  therefore  the  occupant 
was  warranted  in  indulging  tiie  honest  belief  that  the  title 
was  good.  But  if  in  &ct  bad,  still  that  it  was  sufficient  to 
protect  his  possession. 

In  England,  title  in  ejectment,  where  the  defendant  shows 
possession,  made  no  figure  but  to  prove  that  he  was  not  a 
wrong  doer,  and  that  his  possession  was  adverse.    Hence  in 
England  and  America,  under  the  twenty  years'  possession, 
a  mere  pretence  of  title  might  be  deemed  sufficient  to  show 
Hiat  the  entry  was  not  a  trespass,  and  that  he  held  adversely 
to  the  true  owner.    In  such  case,  there  is  great  force  in  the 
argum^t  that  it  is  enough  that  the  occupant  bdieved  his 
title  good.    In  that  case,  it  is  the  possession  that  is  the  prin* 
pal;   the  title  only  explanatory.     The  statute  of  Illinois 
makes  the  title  the  principal,  the  possession  only  anxiliaiy. 
The  English  decision  must  be  understood  to  have  reference 
to  a  different  law  from  the  law  of  Illinois.    At  the  bar,  the 
deed  ci  the  auditor  has  been  likened  to  the  grant  from  the 
United  States  or  from  the  State.    The  difference,  however,  is 
manifest.    The  United  States  and  the  State  are  sovereigns, 
and  every  act  of  a  sovereign  has  all  presumptioni^  to  sustain 
it ;  not  so  the  acts  of  the  auditor.    The  United  States  or  the 
State  profess  to  convey  their  own  land ;  the  auditor,  the  land 
of  another.    He,  then,  stands  on  no  better  ground  than  the 
sheriff,  who  is  bound  to  show  his  authority.    The  auditor 
does  not  profess  to  be  the  great  land  holder,  but  only  to 
exerdse  control  over  another  man's  property  under  authority 
conferred  by  law ;  and  does  not  show  that  he  acted  in  con- 
formity to  the  authority  conferred.    Nor  has  it  been  "proved. 
(See  Oarrei  v.  Wiggins,  1  Scam.  348;  Tkaicker  v.  PowM, 
6  Wheaton,  119}  Walker  v.  Turwr,  9  do.  541;  WUliama 
¥•  JPejfton^a  fowe^,  4  do.  77,)    All  these  cases  concur  in  say- 
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ing,  that  unless  it  appear  that  the  offieer  or  agent  pnisued 
his  authority,  the  proceedings  are  void.  [I  here  take  occa- 
sion to  say  that  I  do  not  adopt  the  doctrine  intimated  by  the 
court  in  the  case  of  Garret  v.  Wiggins^  that  the  legisktui^ 
has  the  power  to  establish  such  rules  of  evidence  as  will 
compel  the  courte  to  receive  the  acts  of  agents  as  proof, 
either  prima  facie  or  conclusive, '  that  they  have  executed 
their  duties  correctly.  But  that  case  is  not  before  the  court. 
The  remark  is  made  now  only  to  repel  the  inference  tliat  I 
acquiesced  in  that  doctrine.]  It  is  not  surprising  that  the 
defendant's  counsel  fiuled  to  furnish  the  court  with  an  English 
definition  of  ^^  claim  and  color  of  title,"  for  the  reason  given 
above.  But  the  Supreme  Court  of  Kew  York  has  defined  it 
in  the  case  of  Jackeon  r.  Frosty  5  Oowen,  354.  The  court 
says  it  must  be,  as  ^^  I  understand  the  law,  such^  title  as  the 
law  will  prima  facie  consider  a  good  title ;  otherwise  there 
would  be  no  uniformity."  But  in  Illinois  it  must  be  a  paper 
title,  and  that  title  must  have  the  appearance  of  a  good  title. 
The  consequences  which  might  Sow  firom  the  doctrine  con- 
tended for  by  the  defendant's  counsel  are  truly  startling. 
Suppose  the  defendant's  deed  had  covered  the  whole  of 
Adams  county.  Several  years'  possession  of  a  veiy  small 
piece  would  give  him  all  the  unoccupied  land  in  the  oonnty, 
if  he  be  released  fi-om  the  obligation  of  looking  into  his 
grantor's  title.  As  the  case  at  bar  now  stands,  the  auditor's 
deed  is  void,  and  conveys  no  title. 

Color  of  title  in  good-  faith  must  be  such  a  title  as  would 
pass  the  land  of  itself  if  a  better  title  be  not  shown ;  for  if  it 
do  not  amount  to  that,  but  is  on  its  face  bad,  the  tenant  can 
not  be  said  to  take  possession  in  good  faith.  For  example: 
If  A  conveys  to  B  land  avowedly  the  property  of  C,  it  is  a 
fraud  in'B  to  take  the  conveyance.  If  A  professes  to  act  by 
authority  from  G,  or  in  any  other  manner,  the  authority 
must  appear,  or,  in  its  absence,  it  is  the  duty  of  B  to  inquire. 
The  fact  of  its  being  confessedly  the  property  of  C,  is  notice 
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to  B;  and  if  he  neglect  to  inquire,  but  accepts  the  deed,  it  is 
a  £raud  on  0,  if  A  in  fact  had  no  authority.  That  the  gran- 
tee of  Gavarly  had  notice,  is  proved  by  the  deed  from 
Cayarly.  That  the  defendant  had  notice,  is  plain  from  the 
&et  that  he  bought  without  warranty,  which  he  would  not  do 
without  the  exhibition  of  the  tide  papers.  Three  yeara 
before  his  deed,  the  Supreme  Court  decided  that  such  a  deed 
conveyed  no  title,  of  which  he  is  presumed  to  haye  had 
notice,  as  the*  decisions  of  the  Supreme  Coort  of  a  state  are 
the  law,  and  every  man  is  presumed  to  know  the  law  of  the 
land.  They  were  purchasers  with  notice,  and  therefore 
fraudulent.  The  auditor  professes  to  sell,  not  his  own  land, 
but  that  of  another;  his  authority  to  do  this  is  a  natural 
inquiry  with  the  purchaser.  Among  others,  two  things 
must  exist:  First ^  delinquency;  Second^  notice  of  the 
intention  of  the  auditor  to  sell.  These  inquiries  will  of 
course  be  made  by  the  purchaser,  and  if  he  &ils  or  neglects 
to  seek  information,  it  is  at  his  risk;  he  becomes  his  own 
insurer,  and  can  not  protect  himself  under  the  plea  of  inno- 
cent purchaser  without  notice. 

The  land  in  controversy  has  been  sold  by  the  Auditor  for 
$1  84  to  Cavarly,  a  little  more  than  a  cent  an  acre.  In  a 
contest  between  Cavarly  and  the  plaintiff,  who  would  sym- 
pa^ibize  mth  Cavarly!  Can  Hie  defendant  who  purchased 
with  notice  claim  more  ?  This  court  will  not  inquire  into 
the  conscience  of  the  man  whose  morality  will  allow  him  to 
sleep  quietly  after  appropriating  to  himself  one  hundred  and 
sixty  acres  of  valuable  land  for  the  pitiful  sum  of  one  dollar 
and  eighty-four  cents.  It  is  sufficient  to  say  that  he  can  not 
challenge  any  sympathy  of  this  court.  Nor  does  his  grantee 
etsaid  better.  With  a  full  knowledge  of  the  nature  of  the 
transaction,  be  thrusts  himself  forward  to  assist  Cavarly  to 
consummate  the  speculation.  He  had  sufficient  warning. 
First ^  Cavarly  was  a  lawyer;  if  he  had  no  doubt  of  his 
title,  he  would  have  given  a  general  warranty  deed,  and 
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would  hare  obtamed  a  sound  yrioe  for  a  sotuid  title;  his 
declmiiig  to  do  so  was  sufficient  to  alarm  the  fears  <^  bis 
grantee.  Seoondj  it  is  a  notorious  fiust  that  there  never  has 
been  entire  confidence  in  titles  derived  from  tax  sales ;  hence 
there  were  difiiarent  prices  for  patent  tUfos  from  tax  titles,  the 
latter  much  lower.  TMrd^  the  uniform  decisions  of  the 
CSourts  of  the  United  States  and  the  States,  are  tiiat  tiie 
holders  of  tax  titles  must  show  that  the  oflBcer  selling  had 
complied  with  all  the  requisites  of  the  laws  under  which  be 
acted.  So  uniyersal  has  this  been,  that  no  case  has  been 
shown  where  a  tax  title  has  been  maintained;  nor  is  it 
known  that  any  one  has  been  successfhl  in  the  assertion  of 
sudi  title  in  eaij  of  the  states.  This  was  enough,  of  itself^  to 
put  the  purcbasar  on  his  guard. 

Cavarlj,  then,  and  those  holding  under  him,  are  of  equal 
demerit,  so  far  as  to  the  jiHgi>er  title — all  holding  under  the 
auditor's  deed  upon  the  tax  sale,  and  all  with  full  notice. 

But  it  is  contended,  with  great  earnestness  and  ability, 
that,  if  the  tenant  entered  and  otxngpied^  beUeying  his  title 
good,  his  seven  years'  possession  will  protect  him.  This  is 
probably  true ;  but  the  difficulty  is  not  thereby  removed. 
The  question  still  remains,  how  is  this  belief  to  be  estab- 
lished i  Not  by  the  declaration  of  the  tenant.  Not  by  his 
acts,  because  his  motives  for  tliem  might  be  other  than  miglit 
be  ascribed  to  him.  This  is  properly  a  question  of  law.  The 
belief  must  be  a  legal  and  intelligent  belief,  and  can  only  be 
arrived  at  by  an  inspection  of  bis  title.  If  the  judge  shall, 
upon  its  inspection,  pronounce  it  ^^  a  connected  titie  in  Law 
or  equity,  deduciUe  of  record,"  etc.,  he  would  be  protected 
under  the  eighth  section  of  the  act  of  1836,  called  the  limi- 
tation law«  The  same  would  arise  where  the  occupant  held 
under  ^'  claim  and  color  of  titU^  made  in  goodfaith.^^ 

It  was  well  contended  by  the  plaintifl*'s  counsel,  that  any 
other  construction  would  subject  the  title  to  a  trial  of  the  in- 
telligence of  the  oocupant,  and  could  not  be  decided  without 
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taking  the  meastire  of  his  eapaoitjr  to  judge.  This  would 
make  the  defense  good  for  one  man  and  fail  with  another ; 
that  it  could  not  be  known  whether  or  jK)t  he  would  be  pro- 
tected until  it  could  be  ascertained  what  was  the  state  of  his 
intellect.  And  how  is  this  to  be  inquired  into }  The  Court 
can  not  in  anj  case;  and  in  this  case  at  bar,  no  proof  was 
offered  to  the  court  to  enable  it  to  form  an  opinion.  The 
court  then  must  examine  the  title  offered  by  the  defendant, 
and  decide  whether  it  is  such  a  title  as  is  indicated  by  the 
statute.  Whateyer  the  law  makes  it,  so  it  must  be  assumed 
that  the  party  regarded  it.  All  men  who  are  allowed  to 
manage  their  own  affairs,  are  on  a  level  in  court,  and  pie- 
smned  to  know  the  law. 
Judgment  for  the  plaintiff. 


CIRCUIT  COURT  OP  THE  UNITED  STATES. 
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An  action  againet  one  or  more  persons,  for  harboring  or  secreting  fogitives  from 
labor,  whether  brought  for  the  penalty  or  the  value  of  the  slaves,  is  fiMinded  on  the 
CoDstitation  of  the  United  States  and  Act  of  Congress. 

In  such  an  nction,  the  plaintiff  must  prove  the  ownership  of  the  daves,  and  diat 
they  escaped  from  his  service. 

A  removal  of  the  slaves  from  the  place  where  tiiey  had  been  secreted  widi  the 
view  of  returning  them  to  their  master,  so  that  they  were  enabled  to  escape  from 
the  pursuit  of  the  master,  is  a  harboring  and  secreting  ci  them  within  the  Actof 
Congress. 

The  drcomstances  under  which  they  were  removed,  may  be  sufficient  to  show 
that  the  person  removing  them,  had  knowledge  that  they  were  fugitives  from  labor* 

The  evidence  must  preponderate  in  favor  of  the  plaintiff,  to  auihoriie  a  veidict 
figr  him.' 

Whether  a  verdict  for  the  plaintiff  extinguishes  his  right  to  the  fugitives,  is  not 
a  question  for  the  jury.    They  are  to  give  damages  for  the  iiqury  done  to  the  plain- 
tiff by  the  acts  of  the  defendants.    And  if  by  such  acts,  the  serrioes  ot  the  fugitives 
have  become  lost  to  the  plaintiff,  the  value  of  these  services  will  be  the  damages 
sustained. 

Where  the  credibility  of  a^witness  is  so  impeached  as  to  create  strong  doubta  as  to 
the  truth  of  his  testimony,  the  jury  may  decide  the  controversy  on  the  other  evi- 
dence in  the  case. 

Where  the  general  character  of  a  witness  has  not  been  impeached,  though  he 
may  have  been  contradicted  by  other  witnesses,  his  general  good  character  can  not 
be  proved. 

Messrs.  Marshal  and  Damdeon  for  plaintiff. 
Messrs.  Smith  and  Stevens  for  defendants. 
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OViklOK  OP  THE  COUBT. 

Gentlemen  of  the  Jury :  This  action  is  founded  upon  the 
Constitntion  of  the  United  States,  and  the  Act  of  Oongress 
of  1793.  As  in  other  and  similar  cases,  the  prorisions  of 
the  Constitntion  -and  of  the  Act  should  be  considered  by  the 

The  second  section  of  the  fourth  article  of  the  Oonstitntion 
provides,  that  "no  person  held  to  service  or  labor  in  one 
State,  under  tbe  laws  thereof,  escaping  into  another  state, 
shall,  in  consequence  of  any  law  or  regulation  therein,  be 
discharged  from  such  service  or  labor;  but  shall  be  delivered 
up  on  daim  of  the  party  to  whom  such  service  or  labor  may 
be  due.'' 

By  the  third  section  of  the  above  act,  respectmg  "fugitives 
from  labor,"  it  is  declared, "  that  when  a  person  held  to  labor 
in  any  of  the  United  States,  etc.,  under  the  laws  thereof, 
shall  escape  into  any  other  of  tiie  said  States,  the  person  to 
whom  such  labor  is  due,  his  agent,  or  attorney,  may  seize  and 
arrest  any  such  fugitive,"  etc.  And  tiie  fourth  section  provides, 
that,  "  when  any  person  shall  knowingly  and  willingly  ob- 
struct or  hinder  such  daimant,  his  agent,  or  attorney,  in  so 
seizing  or  arresting  such  fugitive  from  labor,  etc.,  or  shall 
harbor  or  conceal  such  persons,  after  notice  that  he  or  she 
was  a  fugitive  from  labor  as  aforesaid,  shall,  for  either  of 
said  offenses,  forfeit  and  pay  the  sum  of  five  hundred  dollars, 
etc. ;  saving,  moreover,  to  the  person  daiming  such  labor.  Or 
service,  his  right  of  action  for,  or  on  account  of,  the  said  in- 
juries, or  either  of  tiiem." 

This  action  is  not  brought  for  the  penalty  under  either  of 
the  above  provisions^  but  for  the  value  of  the  slaves.  That 
the  plaintiff  resides  in  Kemble  county,  Kentucky,  was  the 
owner  of  the  woman  Caroline  and  her  four  children,  Frances, 
John,  Amanda  and  Henry,  and  that  they  escaped  from  his 
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services  on  Sunday  evening  the  Slst  October,  1847,  is  proyed 
hj  John  W.  Coleman,  and  William  Bay,  the  son  of  the  plam- 
tiff.  They  described  the  woman  as  about  thiity-fiye  yean  of 
age,  of  a  dark  color^  and  the  children  as  of  light  complexion, 
the  youngest  being  the  darkest. 

Chi  Monday  eyening  the  fogitiYes  were  diacovered  bj 
Woodson  dark,  a  witness,  near  darksbozgh,  Indiana,  in  s 
house  nearly  filled  with  clover  hay,  on  Peyton's  tBorm  whidi 
adjoined  that  of  the  witness.  His  attention  was  drawn  to 
the  house  by  hearing  some  one  coughing,  and  he  tiiere  foosd 
the  woman  and  her  children.  8he  stafced  to  him  that  she 
belonged  to  Say,  and  the  witness  then  recognised  them^haying 
seen  the  woman  and  some  of  the  children  at  Bay's,  who  kept 
a  public  house,  at  the  seat  of  justice  in  Eemble  county.  The 
witness  took  the  fugitives  to  his  own  house,  and  from  thenoe 
they  were  taken  by  his  son,  who  lived  near,  and  to  secoie 
them  they  were  placed  in  a  fodder  house  near  the  itaik. 
The  professed  object  in  secreting  the  fugitives  was,  to  detain 
them  for  their  master,  to  whom  Woodson  dark  despatched  a 
messenger. 

On  the  same  evening  the  fiigitives  were  removed  from  &6 
foddet  house,  and  by  that  means  made  their  escape.  Their 
master,  it  seems,  has  never  recoveied  them.  And  the  impor- 
tant question  is,  who  aided  them  in  their  escape  from  the 
place  of  concealment. 

Judge  Hopkins  states  that  early  in  November,  1M7, 
Luther  A^  Donnell,  the  defendant,  Bobert  Hamilton  and 
Cyrus  Hamilton,  made  complaint  to  Hi^  that  Woodson 
Clark  had  certain  colored  persons  concealed  in  his  bouse, 
who  did  not  belong  to  the  neighborhood,  and  a  writ  of  Ju^MS 
earpus  was  applied  for  by  Donnell  to  bring  them  before  the 
Judge.    The  writ  was  allowed,  and  they  were  directed  by 
the  Judge  to  apply .  to  Hamilton,  a  respectable  lawyer  at 
Greensburgh,  the  seat  of  justice  for  the  county,  who  acted  as 
deputy  clerk,  and  request  him  to  make  out  the  writ 
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On  Monday  ev^iing,  the  Ist  of  Novembeir)  Ooleman, 
Bay  and  others  who  were  in  pursuit  of  the  ftigitiyed,  arrived 
at  (jfreensboigh.  And  after  taking  refreshments,  making 
inquiries  respectii:^  the  fdgitives,  they  set  out  for  Olarks- 
burgh  in  company  with  Joseph  McEinney,  at  about  eight 
o'clock  in  the  evening.  After  riding  about  nine  miles,  hear- 
ing the  tramp  of  horses  in  theirs  rear,  traveling  at  a  rapid 
rate,  they  halted  under  a  shade,  at  one  side  of  the  road. 
Two  men  passed  them  riding  on  a  &9t  trot,  with  a  passing 
salutation^ 

Having  had  their  suspicions  excited,  Mr.  McEinney  and 
his  company  resolved  to  keep,  pace  with  them.  McKinney 
knew  that  Donnell  was  in  Greensburgh  when  they  left  it, 
and  he  afterwards  found  that  Donnell  was  one  of  the  men 
who  passed  them,  and  that  Bobert  Hamilton  was  the  other. 
They  traveled  together  a  short  distance,  when,  after  a  con- 
sultation between  the  two,  Donnell  turned  off  the  road,  but 
Hamilton  continued  about  two  miles  fiirther  and  then  turned 
about.  This  was  between  twelve  and  one  o'clock  at  night. 
Hamilton  left  them  about  three  quarters  of  a  mile  from 
Woodson  Clark's, 

John  Enuy  says  that  on  Monday  evening,  November  1st, 
1847,  Donnell  put  into  his  hands,  between  midnight  and 
daylight,  a  writ  of  habeas  corpus*  Witness  was  a  constable, 
and  acted  as  deputy  sheriff,  and  he  accompanied  Donnel 
immediately  to  Woodson  Clark's ;  on  the  same  night,  Wood- 
son Clark  states,  at  about  three  o'clock,  Luther  Donnell, 
Emry,  a  constable,  William  Hamilton,  one  of  ^e  defendants, 
and  his  brother  Bobert  came  to  his  house.  Donnell  said  to 
him  that  he  had  a  warrant  to  search  hid  house  for  certain 
negroes ;  the  witness  lighted  a  candle^  showed  him  through 
the  house,  and  not  finding  any  one,  Donnell  said  to  Hamil- 
ton, they  are  not  here,  they  must  be  at  one  of  the  sons  of  the 
witness*    They  left  in  the  direction  to  his  son  Budiaid's 
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house,  Donnell  saying  to  Hamilton,  the  other  defi^dant,  that 
he  wonld  hare  them  that  night,  and  tiiey  rode  ahead  of  &e 
witness  and  others,  who  for  some  distance  went  the  same 
road.  Richard  CSark's  house  was  one  mile  and  a  quarter,  as 
the  road  ran,  from  that  of  his  fiiiher's. 

Richard  Clark  swears  that  on  Monday  evening  the  fugi- 
tives being  in  his  fodder  honse,  he  kept  a  watch  to  see  who 
might  attempt  to  remove  them.  His  intention  was,  as  he 
states,  to  retain  the  fngitives  that  they  might  be  returned  to 
their  master.  Between  three  and  four  o'clock  on  Taesday 
morning,  the  witness,  being  on  the  watch,  saw  two  men 
approach.  To  prevent  his  being  observed  he  hid  himself  in 
the  fence  corner.  The  moon  had  risen  an  honr  and  a  half  or 
two  honrs,  and  gave  considerable  light.  The  men  entered 
the  fodder  honse,  and  in  a  few  minntes  came  out  with  the 
woman  and  her  children,  passing  dose  by  the  place  where 
the  witness  was  concealed,  on  the  opposite  side  of  the  fence. 
They  passed  between  him  and  the  moon,  and  he  saw  them  so 
distinctly  as  to  satisfy  himself,  that  they  were  Donnell  and 
William  Hamilton,  the  defendants.  Donnell  was  nearest 
him,  and  he  is  more  confident  as  to  him  than  as  to  Hamiltcm. 
Donnell  was  carrying  the  yonngest  child.  On  cross  exami- 
nation the  witness  said,  possibly,  he  might  have  been  mis- 
taken as  to  the  persons,  bnt  he  was  satisfied  in  his  own  mind 
that  he  was  not.  Donnell  wore  a  mixed  jean  &ock  ooai 
The  houses  of  the  witness  and  Donnell's  are  abont  one  fonith 
of  a  mile  distance  from  each  other. 

At  the  date  of  these  transactions  Peter  Nod  lived  with 
Donnell,  and  he  states  that  Donnell  told  him  that  he  had 
placed  negroes  around  Woodson  Clark's  honse,  at  the  time  of 
his  being  there  with  the  search  warrant.  Emiy,  a  witness, 
saw  the  negroes  around  the  honse  of  Clark.  Donnell  told 
Nod  if  it  had  not  been  for  him  the  fugitives  would  have  been 
safe  with  their  master.    On  Monday,  whUe  Donnell  was 
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absent  at  the  Sandwich  meeting  house,  three  or  four  negroes 
called  at  his  house  to  see  him.  Shortly  after  Donnell's  return 
home  in  the  evening,  he  left,  as  he  afterward  informed  the 
witness,  for  Oreensburgh,  to  obtain  a  search  warrant  for  the 
negroes.  Donnell  was  absent  on  Monday  night,  and  did  not 
return  home  imtil  about  half  an  hour  before  Tuesday  morn- 
ing. On  Tuesday  morning  William  Hamilton  breakfasted 
with  DonneU,  and  they  left  Donnell's  house  together,  between 
eight  and  nine  o'clock  on  that  morning.  Witness  heard  Don- 
nell say  that  the  negroes  belonged  to  Bay;  at  what  time  this 
was  said  he  does  not  remember. 

After  breakfast,  and  before  they  left  Donnell's  house,  wit- 
ness heard  Hamilton  say.  to  Donnell,  we  will  go  to  Clarks- 
buigh,  and  bafflB  the  men  there  in  pursuit  of  the  negroes, 
until  they  could  get  the  negroes  off;  Donnell  said  to  the 
witness  that  he  carried  victuals  to  the  ftigitives  on  Tuesday, 
who  were  then  on  the  road  between  Brookville  and  some 
other  place.  The  witness,  it  seems,  had  a  quarrel  with  Don- 
nell in  the  &11  of  1848,  and  also  a  quarrel  witii  his  son. 

There  is  some  conftision,  if  not  conflict,  in  the  testimony 
in  regard  to  Donnell's  being  seen,  at  home,  at  the  horse  mill 
of  Snelling,  and  at  other  places  on  the  road,  on  Tuesday 
morning. 

Granville  L.  Hindle  lives  near  to  Donnell.  Witness  hav- 
ing said  that  had  he  been  there,  he  would  have  taken  back 
the  negroes  to  Eay,  Donnell  replied  that  witness  would  not 
have  done  so,  as  the  childr^i  were  as  white  as  either  of  them. 

Kobert  Coleman  states  that  Donnell  said  to  him,  '^the 
negroes  are  safe,  and  Eay  will  never  get  them." 

To  break  the  force  of  the  evid^ce  of  the  plaintiff,  many 
witnesses  have  been  called  and  examined  by  the  defendants* 

Kobert  M.  Stout  states  that  while  Noel  was  living  with 
Donnell,  about  two  months  after  the  slaves  were  taken  from 
Clark's,  Koel  asked  witness  to  tell  him  about  the  negro 
scrape.    The  witness  said,  why  do  you  not  ask  Donnell? 
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Nod  replied  he  had  tried  him,  bat  ODold  get  nothing  oat  of 
him. 

Jackson  Braden  heard  Noel  say,  when  inqoired  of  why  he 
did  not  ask  Donnell  aboat  the  negroes,  that  he  might  as  well 
ask  the  old  fellow  as  Donnell. 

Peter  Noel,  on  being  recalled,  denies  that  he  ever  naade 
the  above  statements  to  Bobert  M.  Stoat  and  Jackson  Bni- 
den.  He  says  the  statements  of  Donnell  were  made  to  him 
in  the  presence  of  no  other  person. 

Bobert  Ooleman  and  twelve  other  witnesses,  being  called, 
impeach  the  credibility  of  Noel.  His  credibility  is  sostained 
by  aboat  the  same  nomber  of  witnesses. 

Bobert  M.  Stoat  says  that  in  the  spring  of  1848  he  heard 
Bidiard  Qark  say,  in  the  presence  of  Donnel,  that  he  was 
satisfied,  fiom  Donnell's  saying  so,  that  he  did  not  assist  in 
taking  the  negroes  oat  of  the  fodder  hoose.  That  he  had 
known  him  many  years,  and  had  no  reason  to  doabt  his 
word. 

Elisha  Hobbs  states,  that  on  the  Friday  evening  of  the 
escape  of  the  fagitives,  he  had  a  conversation  with  Bichard 
Clark  in  regard  to  Donnell  being  at  his  place  on  Monday 
night,  when  he  said  he  did  not  know  certainly  that  Donnell 
was  there.  That  it  was  so  dark  that  he  coold  not  tell  a  white 
man  from  a  black  one.  That  he  believed  Peyton's  negroes 
took  the  fagitives  away,  and  that  if  Peyton  did  not  take  care 
he  woold  have  to  pay  for  the  negroes. 

James  Petigrew  saya  that  he  lodged  with  Bichard  Clark 
shortly  after  the  fagitives  had  been  removed.  That  Clark 
observed  to  him  there  had  be^i  a  good  deal  of  excitement  in 
the  neighborhood  respecting  some  slaves  foand  by  his  {iather. 
That  he,  throogh  false  pretences,  had  induced  them  to  come 
to  his  fodder  honse,  with  the  view  of  enabling  them  to  escape. 
And  he  observed  that  his  &ther  was  independent  in  his  cir- 
camstanoes,  and  did  not  need  the  reward  for  tiie  appreh^- 
sion  of  the  negroes. 
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He  also  said  that  he  did  not  tell  the  colored  persons  in  the 
neighborhood  where  he  had  placed  the  fogitives,  but  that  they 
nnderstood  where  the  place  was,  and  that  the  fngitives  were 
lemoyed  by  them,  dark  said  the  negroes  were  not  then 
more  than  half  a  mile  from  that  place,  and  he  mnst  go  and 
see  if  they  were  safe.  Witness  proposed  to  go  with  him,  bat 
Glark  objected,  as  he  was  a  stranger  in  the-  neighborhood, 
and  the  Xentac^ans  were  abont.  Glark  returned  about  ten 
o'clock  at  night,  and  said  the  negroes  were  safe,  and  on  their 
way  to  Bichmond.  He  requested  witness  not  to  speak  of  the 
matter,  as  it  would  displease  his  father,  and  would  be,  in  a 
pecuniary  point  of  yiew,  a  disadvantage  to  him.  And  he 
al0o  observed,  if  the  facta  were  known,  he  might  be  made 
liaUe  for  the  slayes. 

David  Stout  says  the  day  after  the  negroes  were  taken 
away,  or  the  next  day,  he  met  Bichard  Clark  in  the  road, 
near  his  house,  who  inquired  if  he  had  seen  any  negroes,.etc. 
On  being  answered  in  the  negative,  he  observed  that  he  had 
had  a  negro  woman  and  children  at  his  house  th^  night 
before,  and  that  the  negroes  came  and  took  them  away ;  but 
that  the  woman  and  her  children  were  still  in  the  neighbor- 
hood. 

Bichard  Qlark  on  being  recalled  says  he  has  no  recollection 
of  having  made  the  statements  in  conversations  sworn  to  by 
Bobert  M.  Stont,  Elisha  Hobbs,  James  Petigrew  and  David 
Stout.  He  remembers  that  he  conversed  with  those  parsons, 
but  denies  that  he  loade  the  remarks  attributed  to  him. 

These  are  the  material  &cts  proved,  on  which  yon,  gentle- 
men, are  to  determine  this  controversy.  There  seems  to  be 
no  doubt  that  the  fugitives  were  the  slaves  of  the  plaintiff, 
and  that  they  escaped  from  his  service  in  Kentucky.  They 
answer  the  description  of  the  plaintiff  ^s  servants,  the  woman 
confessed  that  she  belonged  to  him,  and  they  were  known  to 
be  his  by  Woodson  GDiark,  who  had  often  seen  them  at  ike 
plaintiffs  house.    And  in  addition  to  this,  Donnell,  one  of 
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tha  defendant,  admitted  tiiat  they  belonged  to  the  plaintiff. 
And  there  is  no  doubt  that  the  fiigitiTes  ha^e  been  lost  to  the 
plaintiff.  The  great  question  is,  whether  the  defendants  re- 
moved them  from  the  fodder  house  or  aided  in  removing  them. 

This  fiBU^  rests  mainly  on  the  statements  of  Bichaid  CSlark 
and  Peter  Noel,  connected  vdth  the  circumstances  of  the  case* 
If  the  jury  shall  believe  these  witnesses,  the  defendants  are 
guilty.  But  the  credibility  of  these  witnesses  has  been 
assailed.  Clark  is  contradicted  by  his  own  confessions  to  the 
two  Stouts,  to  Hobbs  and  especially  to  Petigrew.  The  state- 
ments of  Clark  made,  as  they  were  to  these  witnesses,  are 
wholly  inconsistent  and  irreconcilable  with  what  he  has 
sworn  to  on  the  trial.  This  inconsistency  goes  not  only  to  his 
acts  but  to  his  motives  also.  From  lus  remarks  to  Petigrew, 
it  would  seem  that  he  aided  in  the  removal  of  the  fugitives, 
and  that  to  accomplish  this  object  he  deceived  his  &ther,  and 
thereby  got  possession  of  them.  And  they  were  taken  fit>m 
the  fodder  house  not  by  the  defendants,  but  by  other  persons. 
Never  in  my  experience  have  I  witnessed  so  great  a  conflict 
of  statements,  among  respectable  witnesses.  The  court  have 
refused  to  hear  evidence  in  support  of  the  general  character 
of  Richard  Clark  and  his  fistther,  because  they  had  not  been 
assailed  on  that  ground.  They  have  been  contradicted,  but 
that  does  not  enable  a  witness  to  offer  evidence  of  general 
good  character. 

The  jury  are  the  proper  judges  of  the^  credibility  of  wit- 
nesses. Their  statements  are  made  in  the  presence  of  the 
jury,  who  observe  their  appearance  and  the  manner  of  giv- 
ing their  testimony.  These  are  important  in  enabling  you  to 
weigh  the  evidence,  and  to  determine  the  credit  to  which  the 
witnesses  are  respectively  entitled.  If  conflicting  statements 
can  be  reconciled,  it  should  be  done ;  but  where  this  is  impos- 
sible, you  must  decide  to  whom  credit  is  due.  When  the 
scale  shall  stand  upon  an  equipoise  and  there  is  nothing  in 
the  evidence  which  shall  incline  it  to  the  one  side  or  the 
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ottier,  the  juiy  will  find  for  the  defendant.  And  where  9ich 
s  balance  may  exist  in  regaid  to  the  credit  of  a  witneas,  the 
jury  will  throw  hie  statomentB  oat  of  Ihe  case,  and  de<»de 
upon  the  other  evidence. 

When  we  look  at  the  actiTe  agency  of  Donnell  in  proear- 
iog  the  writ  of  hdbeaa  oarpua  and  in  serving  it,  toider  the  de- 
nomination of  a  search  warrant,  in  which  Hamilton  the  other 
defendant  co^yperated;  and  when  they  were  known  to  leave 
the  honse  of  Woodson  Giaik  together,  with  an  expression  by 
Donnell  that  the  negroes  were  at  one  of  the  sons  of  Olark, 
and  that  they  would  have  them,  going  in  the  direction  of 
Bichaid  Olark's  at  a  late  honr  on  Monday  night,  it  is  clear 
that  they  mi^t  have  removed  the  fugitives,  as  sworn  to  by 
Bidiazd  Cflark.  This  view  is  strengthened  by  the  absence  of 
Donnell  from  his  home  on  Monday  night,  mitil  a  short  time 
before  daylight  on  Tuesday  morning;  and  the  defendants 
being  together  on  that  morning  at  Donnell's,  and  their  sobse- 
qnent  conduct,  all  conduce  to  show  that  tibey  had  a  most 
lEivorable  opportunity  of  doing  the  act  complained  of.  And 
they  sought  this  opportunity,  it  would  seem  firom  the  evidence, 
by  extraordinary  efforts,  and  a  siitgnlar  combination  of  oir- 
cumstanoes  occurred  which  would  have  enabled  them  to  per- 
petrate tiie  a(^  Whether  they  are  guilty,  or  not,  it  is  for 
you  to  determine.  It  is  no  evidence  that  an  individual  has 
done  a  wrong  who  had  an  opportunity  of  doing  it.  But,  if 
sodi  opportunity  be  connected  witii  drcumstanees,  from  whidi 
an  infiarence  may  be  fairly  drawn,  of  an  intention  to  do  the 
act,  and  the  act  be  done  by  some  one,  tlie  opportunity  of 
doing  it  becomes  an  important  £act.    . 

Circumstantial  evidence  may  prove  a  fact  as  satifi&ctorily 
as  positive  proof.  And  where  the  circumstances  are  of  such 
a  character  as  necessarily  to  implicate  an  individual,  he  is 
xequired  to  exculpate  himself  by  proof. 

If  the  defendants  removed  tlie  fugitives  from  the  fodder 
honse,  and  by  that  means  they  were  enabled  to  escape,'  so 
34 
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that  their  servioeB  haye  been  Ictst  to  their  magter,  the  defemd- 
ants  are  liable  in  this  form  of  action.  That  the  defendants 
knew  they  were  fagitiyes  firom  labor,  is  shown  by  the  confias- 
sions  of  Donnell,  and  by  the  drcmnstanoes  of  the  case.  To 
suppose  that  they  conld  haye  been  ignorant  of  this  knowledge, 
is  to  presume  against  all  the  fitcts  in  the  case.  liability  at- 
taches from  ^^  harboring  or  concealing?'  the  fagitiyes.  ^^To 
harbor"  is  defined  by  Worcester  to  be,  ^^  to  rescue,  to  reoeiye 
clandestinely  and  without  lawful  aul^iority."  And  to  conceal 
is  ^^to  hide,  to  keep  secret,  to  secrete,  to  coyer,  to  disguise." 
And  by  Webster,  ^^to  withdraw  from  the  obseryalion,  to 
coyer,  or  keep  from  sight." 

Li  regard  to  the  damages,  should  you  find  for  the  plIdntifiE^ 
the  court  haye  been  requested  to  charge  you,  that  as  a  recov- 
ery in  this  case  will  be  no  bar  to  the  plaintijBT's  claim  on  the 
fugitiyes,  the  damages  should  be  nominal.  I  can  only  ^ay 
that  this  action  is  giyen  in  the  language  of  the  act  of  Oon- 
gtess,  for  the  injury  receiyed.  And  of  this  you  are  to  judge. 
The  seryioes  of  the  frigitiyes  are  proyed  to  haye  been  wortb 
to  the  plaintiff,  by  one  witness,  fifteen  hundred  dollars,  and 
by  another,  fiffce^i  hundred ,  and  fifi^  dollazs.  Whether  a 
recoyeiy  in  this  case  extinguishes  the  right  of  the  master,  is 
not  a  matter  for  your  consideration,  but  the  amount  of  injury 
receiyed  by  him,  by  the  acts  of  the  defendants. 

It  is  dear,  that  the  damages  recoyered  in  this  form  of  action, 
are  not  giyen  asa  penalty.  The  act  of  Oongrees  giyes  apan- 
alty  to  the  plaintiff  of  fiye  hundred  dollars  agatost  one  who 
has  secreted  a  fu^tiye  from  labor,  with  notice,  or  for  hinder* 
iiig  his  arrest,  or  rescuing  him  after  he  shall  haye  been 
arrested. 

Blayeiy  is  an  exciting  topic,  in  whatever  form  it  may  be 
considered;  and  no  political  question  can  be  more  deeply 
interesting  to  any  people.  But  it  can  only  come  before  us 
judicially.  Here  great  principles  are  discussed,  and  acted  on 
only  as  they  bear  upon  the  rights  of  litigant  parties. 
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The  power  to  establish  slaveiy,  in  my  judgment,  does  not 
belong  to  the  Federal  Government.  It  is  not  found  in  the 
enumerated  Federal  powers,  nor  can  it  be  implied  from  the 
necessary  exercise  of  any  one  of  them;  bnt  as  a  right  belong- 
ing to  the  States  xespectiYely ,  it  is  recognized.  The  clause  in 
the  Oonstitntion  which  has  been  read,  and  the  act  of  Congress 
in  regard  to  fiigitiyes  from  labor,  were  intended  to  cover  the 
services  of  slaves  as  well  as  those  of  apprentices,  From  the 
histoiy  of  the  times,  we  know  the  recognition  of  tiiis  power 
in  the  States,  and  in  this  form,  was  essential  to  the  adoption 
of  the  Constitution;  and  on  this  principle  of  compromise,  the 
compact  of  the  Union  was  formed. 

The  Constitution  has  made  us  one  people, — a  natiofn — a 
great  nation; — a  nation  that  stands  proudly  among  the  na- 
tions of  the  earth ;  and,  if  we  shall  maintain  its  principles  in 
the  same  spirit  which  led  to  its  formation,  our  countiy  will  be 
advanced  to  a  hight  of  prosperity,  as  far  beyond  that  which 
we  now  enjoy,  as  our  present  position  is  above  that  which 
our  &thers  occupied  when  the  Constitution  was  formed.  If 
the  guarantiee  of  this  fim^amental  law  be  disregarded,  all  our 
hopes  for  the^ture,  as  regards  tihe  prosperity,  the  greatness, 
and  glory  of  our  country  must  perish. 

We  must  stand. firmly  by  the  prindples'of  the  Constitution, 
and  maintain  the  rights  secured  by  it,  to  the  citizens  of  the 
States  respectively;  and,  whatever  may  be  the  excitement 
and  turmoil  in  other  places,  we  must  here  act  calmly  and 
deliberately,  free  from  all  influences  which  do  not  arise  from 
the  &ctB  and  law  of  the  case. 

The  jury  found  for  the  plaintiff,  and^  assessed  his  damages 
at  fifteen  hundred  dollars. 
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When  ft  Itbel.or  inaik  of  uoAtr  l>  mad  bj  as  indi?tinl,  widi  m  fttiriwheifa- 
tent  to  noommeiMi  to  purehaaen  an  artiele  aiiiular  in  9ippeuaa»  to  one  fitTorahly 
known  in  the  market,  an  im'onction  will  be  granted. 

In  eomnwreial  tranaaelioaa,  good  faith  ia  nqairad.  And  wfasre  a  deceptfoa  ia 
sttonplad  to  ba  fKUfHedd^bf  reooauaanding  a  apuioaa  aitidaaa  gaaaliM^iotba 
injvy  of  a  party,  chanoeiy  will  natrain  the  aggroBBor. 

In  such  a  caee  at  law,  nominal  damagea  will  be  given  where  no  apedfic  iiqniy 
bae  been  proved. 

InflBob  eaaaa,  te  inqolry  la,  whether  the  label  or  maik  is  eo  nfahnflatmf  to  iba 
label  or  mark  of  the  complainant,  aa  to  deceive  pnichaaera. 

And  it  eeeme  not  to  be  eeeential  that  there  should  be  a  fraudulent  intent  proved, 
principle  aa  well  appUea  for  the  pralactloa  of  feiejgnon  aa  ciiiaena. 


Mr.  UTorton^  for  the  oomplainaQt. 

OFIinON  OF    JXTDGB  MCLEAK. 

Is  his  IhII,  the  plaintiff  xeiveseiitB  that  he  was  the  inventor 
of  a  certain  medicine,  called  the  ^^Ohineee  Liniment,"  at 
great  labor  and  expense;  that  the  medicine  was  found  to  be 
efficadoos  in  the  core  of  mai^  diseases;  and  on  being  made 
known  to  the  public,  was  purchased  ezteosiTely,  so  aa  to  af> 
fold  a  great  profit  to  the  plaintiff.  It  was  sold  in  small  bot- 
tles, with  a  suitable  label,  and  accompanied  by  another  paper 
containing  directions  for  taking  and  applying  the  medicine  in 
yarioos  complaintB. 

And  the  complainant  represents  that  the  defendant,  in  the 
early  part  of  ^  year  1848,  in  combination  with  one  John 
Lores  and  others,  fiiindnlently  issned  to  the  poUic  a  prepara- 
tion called  ^'Ohio  Liniment,"  having  upon  the  bottles  con* 
taining  it,  labels,  with  directions  ezactiy  similar  to  that  nsod  by 
the  complainant  for  his  '^  Chinese  Liniment,"  and  that  the  said 
Bnmton  pretends  that  Loree  was  the  inventor  of  said  Liniment, 
and  80  represents  by  hand-bills  and  advertisements ;  and  that 
by  these  representations,  which  are  charged  to  be  fiedse,  the 
defendant  has  induced  the  public  to  believe  that  the  composi- 
tion sold  by  him  contains  the  same  ingredients  as  the  ^^  Chi- 
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11686  Lmimeiit,^'  and  that  by  suck  means  it  is  extenaiydj 
pmchaaed  and  med  to  the  injury  of  the  complainant,  and  the 
great  benefit  of  the  defendant.  All  which  representations  are 
alleged  to  be  false,  etc* 

The  complainant  has  not  obtained  a  patent  for  his  alleged 
invention ;  and  if,  in  this  respect,  the  allegations  of  his  bill 
be  admitted  in  regard  to  the  invention,  yet  this  gives  him  no 
esdasive  right  of  property  in  the  medicine.  Any  other  indi- 
vidnal  has  a  right  to  make  and  sell  the  same  medicine.  An 
ezclnsive  right,  as  the  inventor,  can  only  be  obtained  under 
the  patent  law,  by  a  compliance  with  its  i^ovisions. 

Nor  has  the  complainant  an  exclusive  right  to  the  label,  as 
it  is  not  a  book,  within  tiie  provisions  of  the  statute.  On 
neither  of  these  grounds  can  the  complainant  claim  an  in- 
junction. But  if  there  be  found  in  the  representations  of  the 
defendant  that  his  Liniment  is  the  same  as  the  ^^  Ohinese 
Liniment,"  which  recommends  it  to  the  public  to  the  ii^uiy 
of  the  complainant,  it  may  be  ground  for  the  equitable  inter- 
position of  this  court.  Suppose  the  artide  sold  by  the  defen^ 
dant  is  not  only  different  from  the  *^  Chinese  Liniment,"  but 
greatly  inferior  to  it,  the  effiact  must  be  to  destroy  in  the  mar- 
ket the  value  of  the  plaintiff's  liniment  And  this  is  an 
injury  for  which  a  court  of  law  can  not  give  adequate  compen- 
sation. However valuaUe the  plaintiff 's invention  maybe, 
yet  if  it  be  discredited  by  a  worthless  article,  it  would  be 
impossiUe,  in  any  reasonable  time,  to  restore  the  public  confi- 
dence in  flie  genuine  article.  In  this  consists  (he  injury ;  and 
the  fraud  arises  from  the  false  representations  that  the  compo- 
sition is  the  same. 

In BUmehurdv.  ffiU,  3  Atk.  184,  Lord  Hardwicke  said, 
^^  every  particular  trader  has  some  particular  mark  or  stamp ; 
but  I  do  not  know  any  instance  of  granting  an  injunction  here 
to  restrain  one  trader  from  using  the  same  mark  with  another ; 
and  I  think  it  would  be  of  mischievous  consequence  to  do  it.'' 
And  he  further  remarks,  ^^  it  is  not  the  single  act  of  making 
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use  of  the  mark  that  was  sufficient  to  maintain  the  action, 
bat  the  doing  it  with  a  fraudulent  design  to  put  off  bad  cloths 
by  this  means,  and  to  draw  away  costomers  from  the  other 
clothier."  And  in  8n^)ort  of  this  doctrine  he  referred  to 
Fopham,  151,  where  it  was  held  that  an  action  at  law  woold 
Ue  against  a  cloth-worker  for  nsing  the  same  mark  as  anotiier 
in  the  same  trade. 

This  doctrine  of  Lord  Hardwicke  is  sustained  bj  snbse- 
qnent  decisions.  In  Singleton  y.  JBoUonj  8  Doug.  S99,  Lord 
Mansfield  said,  *^  if  the  defendant  had  sold  a  medicine  of  his 
own  under  the  plaintiff's  name  or  mark,  there  would  be  a 
fraud  for  which  an  action  would  lie."  In  the  case  of  Sykea 
T.  Sykee^  8  Bam,  and  Gres.  541,  it  was  held  that  the  defi^- 
dant  was  liable  for  attempting  to  sell  an  article  which  he 
Wisely  represented  as  manufactured  by  the  plaintiff.  In  Oan- 
ham  v.  JaneSy  S  Yes.  &  B.  818,  it  was  held  that  the  defen- 
dant had  a  right  to  sell  the  same  kind  of  medicine,  of  as  good 
or  better  quality,  than  the  plaintiff's.  The  court  decided  in 
the  case  of  JShott  v.  Morgan^  3  Eeene  218,  that  a  company 
who  run  onmibuses,  and  who  were  named  on  their  carriages, 
<*  The  London  Oonveyance  Company,"  had  a  right  to  call  upon 
a  court  of  chancery  to  restrain  another  company  who  called 
themselves  ^^The  London  Oonveyancer  Oompany,"  as  the 
words  and  devices  were  substantially  the  same,  which  would 
deprire  the  plaintiffs  of  profits  arising  from  their  established 
character.  And  in  this  case  the  doctrine  of  Lord  Hardwicke, 
limiting  the  interference  of  the  court  to  cases  of  fraud,  is 
much  shaken,  if  not  orerruled. 

In  the  case  of  OaiUt  v.  AlqplogJder^  7  w&jnerioaii  Junst, 
277,  ^^  the  vice  chancellor  granted  an  injunction  restraining 
the  defendants  fix>m  manufacturing  and  rending  watches  with 
the  word  Tessendede,' in  Turkish  characters,  or  with  the 
plaintiff's  cypher  engraved  on  them,  the  pliuntiffi  having  been 
in  the  habit  for  many  years  of  supplying  watches  for  the 
Turkish  markets  with  those  marks  and  words  upon  them, 
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alfliotigh  the  dafendants  used  such  word  and  cypher  with  their 
own  name,  and  not  the  names  of  the  plaintiffi,  and  the  word 
^  peflsendede '  Bignified  in  the  Turkish  langoage,  ^  warranted.' 
The  court  then  held  that  in  this  case  the  principle  of  frandn- 
lent  representation  applied."  And  in  MHUngton  y.  Fom,  8 
Mylne  &  0.  888,  the  court  carried  the  doctrine  fiurther,  for 

* 

they  granted  an  injunction  where  certain  marlcs  had  been  used 
in  ignorance  of  any  other  right. 

From  the  above,  it  would  seem  that  an  intentional  fraud  is 
not  necessary  to  entitle  the  plaintiff  to  protection ;  but  that 
where  the  same  mark  or  label  is  used,  which  recommends  the 
article  to  the  public  by  the  established  reputation  of  another, 
who  sells  a  similar  article,  and  the  spurious  article  can  not  be 
distinguished  from  the  genuine  one,  an  injunction  will  be 
granted,  although  there  was  no  intentional  fraud.  And  I  am 
indined  to  think  that  this  is  a  correct  yiew  of  the  principle; 
for  the  injury  will  be  neither  greater  nor  less  by  the  know- 
ledge of  the  party.  If  he  has  adopted  the  same  mark  which 
wis  cause  his  article  to  be  taken  for  another  in  the  market 
which  is  known  and  approyed  of,  it  is  an  injury  which  the  law 
will  redress.  In  commercial  dealings  the  utmost  good  faith 
should  be  obseryed,  and  no  one  is  permitted  to  go  into  the 
market  with  a  deception  of  this  character,  so  as  to  profit  by 
the  ingenuity,  good  faith,  or  established  reputation  of  another. 
^^A  man  may  haye  no  abstract  right  to  use  a  particular  mark," 
as  was  remarked  by  Judge  Creswdl,  in  Orawehy  y.  Thomp- 
ionj  4  Mann  &  Orang,  386,  but  when  such  a  mark  is  used  to 
deceiye  purchasers,  to  the  injury  of  a  third  party,  an  action 
wiU  lie.  In  Bell  y.  Locke^  8  Paige,  John.  Rep.  75,  Chancel- 
lor Walworth  held  a  firaudulent  use  of  the  mark  was  a  ground 
for  relief. 

Day  &  Martin,  manufacturers  of  blacking,  complained  of 
Binning,  who  also  manufSEMstured  blacking,  and  sold  it  in  bot- 
tles similar  to  theirs,  and  labelled  with  this  difference  only : 
Day  &  Martin  described  their  blacking  as  ^^manufactured  " 
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by  Bay  &  Martm,  whilet  Burning  deacribed  his  as  ^^eqnal  to 
Day  &  Martin V  The  woida  ^^eqnal  to"  were  printed  in 
very  amall  type.  In  that  ceae  an  injnnotloB  was  granted,  on 
the  ground  that  the  label  of  the  defendant  would  deeeiye  the 
porchaaer.  It  has  been  stated  by  Swigd  Story ^  that  wbece 
one  of  onr  own  citizens  frandnlently  nses  the  mark  of  a  for- 
eigner,  to  reoommend  an  article  of  domestio  mannfactoie,  he 
is  liable  to  an  action.  In  this  respect  there  is  no  differenoe 
between  a  citizen  and  an  alien. 

In  an  action  at  law,  Blofidd  v.  Payne^  4  Bam,  &  Ad.  410, 
the  declaration  stated  that  plaintiff  being  the  inventor  and 
mannfactnrer  of  metallic  hones,  nsed  certain  aiyelopeB  for  tii« 
same,  denoting  them  to  be  his,  and  that  defendant  wrongfidly 
made  other  hones,  wrapped  them  in  envolopes  resembling  the 
plaintiff's,  and  sold  them  as  bis  own,  whereby  the  plaintiff 
was  prevented  from  selling  many  of  his  hones,  and  they  were 
d^redated  in  value  and  reputation,  those  of  the  defendant 
being  inferior. 

And  the  court  held  that  the  plaintiff  was  entitled  to  some 
damages  for  the  invasion  of  lus  right  by  the  fraud  of  the 
defendants,  though  he  did  not  prove  that  their  hones  were 
inferior,  or  that  he  had  sustained  any  specific  damage. 

Where  a  right  is  invaded  by  a  fraudulent  act,  though  no 
specific  iujury  be  proved,  some  damages,  at  law,  must  be 
given.  In  the  case  above  cited,  on  a  motion  for  a  new  trial, 
Judge  Patterson  said,  ^^  it  is  dear  the  verdict  ouj^t  to  stand." 
A  publisher  of  a  magazine  or  newspaper,  can  not  assume  the 
name  of  one  previously  published,  or  represent  the  new  pub- 
lication as  a  continuation  of  the  former,  when  it  is  not  so. 
Hogg  V.  JKrJy,  8  Ves.  213. 

In  the  case  under  consideration,  in  his  label,  the  plaintiff 
calls  his  medicine  the  ^^  Chinese  Liniment ; "  the  defendant 
calls  his  the  ^^  Ohio  Liniment ; "  but  from  the  body  of  the  label, 
and  of  the  directions  for  the  use  of  the  medicine,  it  ia  clear 
that  the  language  of  the  defendant  i9  so  assimilated  to  that  of 
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the  plaintifP,  as  to  appear  to  be  the  same  medicine,  the  alter- 
ations being  only  colorable.  There  wonld  seem  to  be  no 
donbt  that  the  intention  of  Loree,  who  prepared  the  Lini- 
ment sold  by  tiie  defiandant,  as  his  agent,  was  to  a^ail  himself 
of  the  &V0nkble  reputation  acquired  by  liie  ^'  Chinese  Lmi* 
ment,''  in  the  sale  of  his ;  and  by  most  persons  it  wonld  be 
received  as  the  same  medicine.  From  the  hand^biU  published 
by  Lores,  the  medicine  sold  by  him  is  asserted  to  contain  the 
qualities  or  ingredients  of  the  ^^  Chinese  Liniment,"  and  some 
other  ingredient  whidi  renders  it  more  efficadons.  Li  his  bill 
the  plaintifr  avers  that  this  allegation  is  fidse ;  and  especially 
in  saying  that  the  ^^  Oido  Liniment "  contains  the  ingredients 
of  which  the  ^  Oiinese  liniment"  is  composed. 

The  case  is  considered  as  coming  within  the  principles 
above  cited,  and  an  injunction  is  granted  to  enjoin  the  defen- 
dant  from  unng  the  label  or  directions  accompanying  the  lini* 
ment  he  sells,  as  aforesaid,  or  other  labels  or  directions,  or 
any  adveartiaements  or  hand-bills  respecting  the  same  words 
and  sentences  which  are  used  by  the  complainant  in  his  label 
and  directions,  and  which  tend  to  produce  an  impression  on 
the  purchaseiF  and  the  public  that  the  liniment  sold  by  the 
defendant  contains  the  same  ingredients  as  the  ^^  Chinese  Lini- 
ment," and  is,  in  effect,  the  same  medicine. 

On  the  filing  of  the  answer,  a  motion  will  be  heard  to  dis- 
solve the  injunction. 


Jones  and  Habdy  v*  Hays. 

It  u  mmecesaary  in  a  declaratioii  or  plea  to  Bet  out  the  law  of  any  State,  as  the 
ooorts  of  iha  Unitod  States  take  notios  of  such  laws  without  pleading  or  proof. 

The  statute  of  limitation  is  the  law  of  the  forum. 

The  replication  is  not  good  which  does  not  answer  the  plea.  To  a  plea  of  the 
statute  of  limitations  the  plaintiff  replies  that  he  lived  in  another  State.  This  not 
an  aaoepdoD  within  the  statols. 

Mr.  Sullivan  Ibr  plaintifil 
Hr.  MarsAaU  for  defendaaott. 
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OPINION  OF  THE  OOUBT. 

TmB  action  is  brought  againBt  defendant  as  the  iodoiser  of 
a  promiasoiy  note  to  the  plaintiffi,  giyen  by  William  Stewart 
to  the  defendant,  promising  to  pay  Hays,  or  order,  twelve 
hundred  and  nineteen  doIlarB,  eight  months  after  date,  irfiich 
note,  before  it  became  dne,  the  payee  indorsed  to  the  plain- 
tifb  and  one  Moses  Stewart,  since  dead« 

At  the  matority  of  the  note,  demand  of  payment  was  made 
and  dne  notice  of  the  non-payment  giyen  to  the  defendant. 

The  plaintifb  in  their  dedaration  set  out  the  sobstance  of 
the  act  of  Pennsylvania,  where  the  note  was  giyen  and 
assigned,  showing  that  it  was  negotiable. 

In  the  defense,  seyeral  pleas  were  filed,  and  among  otheis, 
the  6th  plea  alleged  that  by  the  6th  sec.  o^the  act  of  the  Gen- 
eral Assembly  of  Pennsylvania,  snit  shonld  be  lm>nght  on  the 
promissoiy  note  specified,  within  such  time  as  is  appointed 
for  commencing  or  sning  actions  upon  the  case  by  the  act  of 
the  11th  and  12th  of  Anne,  which  required  snit  to  be  bronght 
in  six  years,  and  that  he  did  not  promise  within  that  time. 

The  6th  plea  set  np  the  same  act.  To  these  pleas  the 
defendant  demurred. 

It  was  not  necessaiy  to  set  out  in  the  declaration  or  plea 
the  statute  of  limitationB  of  Pennsylyania.  This  may  be  neces- 
saiy in  the  State  courts,  but  the  judges  of  the  courts  of  the 
United  States  take  notice,  without  pleading  or  proof  of  tiie 
laws  of  the  respectiye  States. 

The  rule  is  well  settled  that  the  statute  of  limitationB,  is  the 
law  of  the  forum;  and  of  course,  must  be  the  statute  of  the 
State  where  the  suit  is  brought. 

The  4th  plea  stated  that  the  plaintiff  and  one  Moses  At- 
wood,  in  his  life  time,  impleaded  the  maker  of  the  note, 
William  Stewart,  by  foreign  attachment,  under  which  the 
Sheriff  attached  twenty -fiye  tons  of  iron,  the  property  of 
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Stewart,  when  it  was  agreed  by  the  plaintifB  and  defendant 
Stewart,  that  twenty  tons  of  iron,  of  the  yalne  of  fourteen 
hundred  dollars,  in  full  satisfaction  of  the  said  debt,  interest 
and  costs,  and  the  same  was  delivered  by  said  Stewart,  and 
aooepted  by  said  plaintiffe,  and  their  deceased  partner,  in  foil 
satisfiAction  and  discharge  of  said  debt,  interest  and  costs ^  and 
was  so  indorsed  by  said  sheriff  and  made  a  part  of  his  return 
and  a  part  of  the  record  of  said  cause  in  the  circuit  court  at 
Madison,  in  Indiana,  and  said  canse  was  dismissed ;  which 
judgment  of  dismissal  and  return  of  said  sheriff  and  proceed- 
ings remain  of  record^  etc. 

To  this  plea  the  plaintiff  replies  that  the  foreign  attachment 
mecktioned  in  said  plea  and  commenced  by  plaintiff  and  said 
Atwood,  against  the  goods  and  chattels,  etc.,  of  the  said 
Stewart,  was  commenced  and  carried  on  to  its  termination  in 
Jefferson  county  circuit  court  by  said  defendant,  in  the  name 
of  said  plaintiff,  at  the  request  of  said  defendant  and  for  his 
indemnification  as  indorser  of  said  note  and  for  his  benefit, 
and  was  commenced  and  carried  on  by  the  permission  of  said 
plaintiffs  at  defendant's  request,  for  the  purposes  aforesaid, 
and  for  no  other  purposes  whatever;  and  this  they  are  ready 
to  verify. 

To  this  replication  the  defendant  demurs. 

The  replication  does  not  answer  the  plea,  and  is  therefore 
bad.  The  plea  alleges  an  accord  and  satis&ction  to  the  plain- 
tiff ;  which  the  plaintiflBs  answer  by  saying  the  suit  was  car- 
ried on,  etc.,  for  the  benefit  of  the  defendant  Hays,  the 
indorser  to  the  plaintiffs,  and  for  his  indemnily  and  for  no 
other  purpose. 

The  truth  of  the  plea  afforded  the  best  possible  indemnity 
of  the  defendant  as  indorser — the  payment  of  the  debt.  The 
demurrer  is,  therefore,  sustained. 

The  7th  plea  is  to  the  third  count  in  the  declaration,  that 
the  defendant  did  not  within  six  jedrs  next  before  the  com- 
mencement  of  this  suit,  undertake  and  promise,  etc. 
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To  thiB  plea  the  plaintii&  reply  that  the  said  nndertakingB 
and  promiseB  of  eaid  deiCeiidaiit  were  made  hy  Hie  indonement 
and  deUrery  to  said  plaintiflb  of  the  said  pcomiaaoiy  note  and 
in  the  State  of  PennBylvania,  and  that  by  the  laws  of  that 
State  the  note  waa  negotiable.  That  demand  of  payment  on 
the  note  when  dne  was  made,  protest  and  notloe. 

To  this  replication  the  defendant  demnrred. 

If  the  note  be  negotiable  in  Indiana,  the  statute  of  limita- 
tions does  not  mn  against  it,  snch  papw  being  ezoepted  fay 
the  statato* 

But  the  statute  conld  only  begin  to  nm  against  the  plain- 
tiffii  from  the  time  of  demand,  and  notice.  Prior  to  that  the 
defendant  was  not  liaUe  to  be  called  on  or  prosecuted  for  the 
amount  of  the  note.  As  before  remarked,  the  statote  of 
Indiana  must  govern  and  not  the  statute  of  Pennsylvania. 
The  rq^oation  is  no  answer  to  the  plea  of  the  statute.  A 
residence  ont  (^  the  United  States  is  an  exception  in  the 
statute,  but  not  a  residence  in  any  other  State  of  the  Union. 

The  plaintiA  must  take  issue  on  the  plea  or  set  up  a  new 
promise.    The  demurrer  is  sustained. 

Leave  being  given  to  amend  the  pleadings,  etc,  the  parties 
put  the  cause  before  the  jury  on  the  merits. 

And  it  appearing  firom  the  statement  of  Mr.  Stevens  and 
the  memorandum  in  writing,  that  the  iron,  on  the  discontin- 
uance of  the  attachment,  Mr.  Stevens  being  of  counsel  in  that 
case,  was  not  received  in  payment,  but  that  it  was  agreed  to 
be  sent  to  St.  Louis,  to  a  house  named  by  the  plaintiiBt,  and 
sold,  and  the  proceeds  applied  to  the  payment  of  the  note. 
The  iron  was  so  forward^,  but  the  artide  fell  in  the  market) 
and  the  proceeds  ci  the  sale  were  less  than  was  antici- 
pated. 

The  court  instructed  the  jury  that  the  house  in  St.  Louis, 
being  selected  by  the  plaintifib,  was  thereby  constituted  their 
agent  for  the  sale  of  the  iron,  and  that  a  sale  being  made 
would  entitle  the  defendant  to  a  credit  on  the  note. 
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The  jvxj  foupd  for  the  plainti£&,  on  which  verdict  judg- 
ment was  entered. 


Phillifb  v.  Combbtook. 

A  special  plea  or  a  notice  moat  be  filled,  thirty  days  before  the  term,  in  a  patent 

S  or  the  plaintiff  will  be  entitled  to  a  oontiniianee. 
The  option  to  file  the  general  iaane  and  give  notice,  does  not  take  away  the  right 
to  set  np  the  special  matter  in  a  plea. 

Mr.  Baird  for  the  plaintiff. 
Mr.  Judah  for  defendant. 

OPINION  OF  THE  COUBT. 

This  is  an  action  for  the  violation  of  a  patent  right.  The 
defendant  filed  a  special  plea,  setting  up  that  the  right  was 
not  in  the  plaintiff.  A  previous  discovery  and  that  the  right 
was  of  no  valne.  And  a  question  was  raised  whether  a 
special  plea  could  be  filed,  or  whether  the  plaintiff  was  not 
bound  to  plead  the  general  issue  and  give  notice  as  author- 
ized by  the  statute. 

The  court  held  that  a  special  plea  may  be  filed*  That  a 
right  to  plead  the  general  issue,  and  give  notice  by  the 
statute  was  an  ^largement  of  the  defendant's  mode  of 
defense,  but  that  it  did  not  take  away  his  right  to  plead 
specially.  But  the  court  held  also,  that  as  the  plea  was  not 
put  in  thirty  days  before  the  term,  the  plaintiff  was  entitled 
to  a  continuance.  The  statute  provides  that  the  notice  under 
the  general  issue  shall  be  filed  thirly  days  before  the  term. 
This  entitles  the  plaintiff  to  the  thirty  days  whether  the 
matter  be  set  up  by  a  plea  or  notice. 
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OaSE  V,  BSDFIELD  &  PuETT. 

It  IS  not  oMentUl  to  the  Talidity  of  tn  saaigDment  of  a  patent  right  between  the 
partiea,  or  aa  agminat  atrangers,  that  it  ahould  be  recorded  in  the  patent  office. 

The  record  ia  notice  to  pmehaaera. 

An  ordinary  aaaignment  will  not  convey  to  the  aaaignee  an  interaat  in  the  re- 
newed patent 

The  renewal  ia  Ibr  the  benefit  of  the  inventor,  and  an  interest  in  it  befivB  the 
renewal  must  be  especially  assigned. 

The  individual  who  holds  the  original  right  patented,  and  also  an  improvement 
on  that  right,  mnat  asaert  hie  entire  right  in  an  action  tor  an  infringement 

To  ahow  a  violation  of  the  patent,  the  declaration  need  only  aver  that  the 
defendant  has  conatructed,  need,  and  sold  to  others,  the  thuoga  patented. 

Messrs.  Smith  and  White  for  plaintLb. 
Messrs.  Jtcdah  and  MoOaughey  for  defendants. 

OFUnON  OF  THE  OOUBT,  BT  JUDGE  UUMTJLKGTON. 

The  plaintiff  claims  to  be  the  assignee  of  the  patent  right 
granted  to  Zebnlon  and  Austin  Parker,  on  the  18th  October, 
1829,  for  the  term  of  fourteen  years,  for  the  invention  of  ^^a 
percussion  and  reaction  water  wheel  for  mills,"  etc.  And 
he  alleges  that  on  the  27th  of  June,  1840,  the  said  patentees 
having  invented  a  new  and  nseinl  improvement  on  the  above 
right,  a  patent  for  the  improvement  was  issued  to  Zebulon 
ParkOT  and  Bob^  McEelvej,  administrator  of  Austin 
Parker,  deceased,  in  trust  for  his  heirs  at  law,  for  fourteen 
years. 

On  the  81st  July,  1841,  McEelvey,  for  the  consideration 
of  twenty.five  hundred  dollars,  assigned  to  Zebulon  Parker, 
'« all  the  right,  title  and  interest  which  said  heirs  had  in  said 
invention  and  improvement,  as  secured  to  them  by  suld  let- 
ters patent,  for  the  whole  of  the  United  States,  with  certain 
exceptions,  and  for  the  use  and  behoof  of  his  legal  represem* 
tatives,  for  which  letters  patent  were  or  may  be  granted  for 
said  improvements,  as  fiilly  and  entirely  as  the  same  would 
have  been  held  and  enjoyed  by  said  heirs  had  that  assign- 
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ment  and  sale  not  been  made.''    Other  assignments  were 
made  down  to  the  right  asserted  by  the  plaintiff. 

And  the  plaintiff  avBrs  that  the  defendants  have  infiringed 
his  right,  as  stated  under  the  patent.  The  defendant  demurs 
to  the  declaration,  and  assigns,  as  causes  of  demnrrer,  the 
following : 

1.  ^^  That  the  declaration  does  not  show  that  any  assign- 
ment was  ever  made  by  the  administrator  of  Austin  Parker, 
deceased,  of  the  extension  of  the  original  patent  granted  to 
Zebnion  and  Austin  Parker,  nor  does  it  show  any  right  in 
the  present  plaintiff  in  but  one-half  of  the  present  patent." 

2.  ^*  The  declaration  is  double  and  multi£EuiouB  in  this, 
that  the  plaintiff  sues  for  the  invasion  in  each  count,  of  two 
separate  and  distinct  rights  growing  out  of  separate  and  dis- 
tinct patents,  that  is  to  say,  for  the  invasion  of  the  original 
patent  granted  October  10th,  1829,  and  also  for  an  invasion 
of  the  patent  for  an  improvement  granted  27th  June,  1840." 

3.  ^^  The  declaration  does  not  set  forth  in  what  or  by  what 
means,  the  defendants  violated  the  patents  set  forth.". 

There  is  also  a  demurrer  to  the  last  count  in  the  declara- 
tion, which  sets  out  the  assignments,  but  does  not  aver  that 
they  are  recorded  in  the  Patent  Office. 

The  assignments  are  set  out  in  the  declaration  originally 
filed,  and  they  are  stated  to  have  been  recorded  in  the  office ; 
but  this  can  not  obviate  the  objection  made  by  the  demurrer 
to  the  last  count. 

By  the  law  of  Congress,  the  assignments  are  required  to 
be  recorded ;  but  the  effect  of  an  omission  to  have  them 
recorded  is  not  declared.  It  has  been  held  by  Mr.  Justice 
Story,  that  a  &ilure  to  record  an  assignment  was  not  essen- 
tial to  its  validity  as  between  the  parties  and  against  stran- 
gers, and  was  only  necessary  by  way  of  notice  to  purchasers. 
The  same  construction  has  been  given  to  the  statute  by  seve- 
ral Circuit  Courts  of  the  United  States,  and  we  think  it  is 
the  true  one.  The  demurrer  to  the  last  count  in  the  declara- 
tion  is  therefore  overruled. 
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In  regaid  to  the  objection  ficBt  made  on  the  special  de- 
murrer, that  there  has  been  no  assignment  of  the  interest  in 
the  heirs  of  Austin  Parker,  in  the  extended  patent,  it  mnst 
be  admitted  that  there  has  been  no  assignment  of  it  since  the 
patent  was  extended ;  and  if  there  was  no  assignment  of  this 
interest  before  the  extension,  the  troth  of  the  &Gt  is  estab- 
lished, whateyer  may  be  its  l^;al  effect. 

In  the  case  of  Wihon  y.  Bouaseau^  4  Howard,  616,  it  was 
held,  that  the  extension  of  the  patent  was  given  for  the  benefit 
of  the  original  inventor  or  his  representatiyee  to  compensate 
him  for  his  expendittiies,  labor  and  ingennity  in  Ihe  inven- 
tion, and  in  perfecthig  it ;  and  that  an  ordinary  assignment 
of  the  rig^t  in  the  patmtee  would  not  convey  any  li^t  in 
tiie  extended  patent.  Bnt,  that  snch  an  interest,  when  in- 
tended to  be  assigned,  must  be  expressed. 

The  original  patent  of  the  Parkers  was  extended  for  seven 
years,  on  the  4th  of  October,  1848.  And,  since  the  exten- 
8i<m,  there  has  been  no  assignment  by  the  heirs  of  Anstin 
Parker.  Bnt  the  plaintiff  relies  npon  the  assignment  of 
McEelvey  to  Zebolon  Park^,  on  the  81st  Jnly ,  1841,  as  trans- 
ferring the  interest  of  the  above  heirs  in  the  renewed  patent. 
And  it  wonld  seem  fix>m  the  language  of  that  assignment 
this  constraction  of  it  is  sustainable. 

It  appears  at  the  time  of  this  transfer  the  original  patent 
had  bnt  Utde  more  than  two  years  to  run.  And,  althoiigh 
one-half  of  the  improvement  on  the  original  patent  was 
included  in  the  assignment,  yet  the  improvement  without  the 
original  invention  could  not  be  used,  and  would  be  of  little 
value.  The  sum  of  twenty-five  hundred  doUars  was  the 
oonsideiatioQ  named  in  the  assignment.  From  this  it  would 
be  leascmable  to  infer  that  the  entire  interest  in  the  heirs, 
present  and  future,  in  the  invention,  was  intended  to  be  ccm- 
v^ed;  so  large  a  sum  would  not  have  been  paid  for  one-half 
of  the  improvement  on  the  original  right,  and  a  moiety  of 
the  original  patent  whidi  would  expire  in  two  years. 

The  operative  words  of  the  assignment  show  the  intention 
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of  the  parties.  They  aie,  ^^  all  the  right,  title  and  interest 
which  said  heirs  had  in  said  invention  and  improvement  as 
secured  to  them  by  said  letters  patent,  for  the  whole  of  the 
United  States,  with  certain  exceptions,  and  for  the  nse  and 
behoof  of  his  (Zebnlon  Parker^s)  representatives,  for  which 
letters  patent  were  or  may  be  granted  for  said  improvements, 
as  folly  and  entirely  as  the  same  wonld  have  been  held  and 
enjoyed  by  said  heirs  had  that  assignment  not  been  made." 

Here  is  not  only  a  present  but  a  futore  interest  assigned. 
An  interest  secured  by  the  present  letters  patent,  or  by  pat- 
ents which  may  (herei^r)  be  granted  for  said  improvements. 
This  was  intended  to  transfer  the  right  under  a  renewal  of  the 
patent  No  other  construction  can  be  given  to  the  words 
used.  They  can  not  be  made  to  apply  to  any  correction  of  a 
supposed  error  in  the  specifications  or  claims  of  the  patent. 
Under  the  law  when  tlus  assignment  was  made,  the  patent 
was  not  void  for  claiming  more  than  was  invented.  And  it 
is  not  pretended  that  there  is  any  want  of  precision  in  the 
specifications. 

Under  the  Act  of  4th  of  July,  1836,  Sec.  18,  for  the  exten- 
sion of  a  patent,  it  may  have  been  supposed  that  a  new  grant 
would  be  issued.  But  a  much  shorter  mode  has  been  adopted 
by  an  indorsement  on  the  original  patent. 

The  second  ground  of  objection  in  the  special  demurrer 
that  ^^the  declaration  is  double  and  multi&rious,"  is  not 
sustainable. 

The  wrong  complained  of  is  for  an  infiringement  on  the 
improved  patent,  not  for  a  violation  of  the  original  patent  or 
of  the  improvement  upon  the  original  grant,  but  of  the  entire 
right,  united  in  the  plaintiff,  by  the  different  patents  and 
assignments.  The  right  set  up  is  an  entirety,  and  being 
muted  in  the  same  individual  is  not  susceptible  of  a  division. 
Had  be  divided  his  cause  of  action,  claiming  damages  in  one 
case  for  the  infringement  of  the  original  patent,  and  in  an- 
otiher  for  an  infringement  of  the  improvement,  the  actions 
85 
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eoold  n<A  have  been  Bnstained.  As  woOl  might  diffiarent 
ftetioiift  be  brought  for  timptSBaponaclose,  on  die  groand  that 
the  land  was  held  ander  distinct  tilks.  The  injidiy  done 
was  to  the  entiao  dose,  and  that  constitates  Ite  groand  ai  &6 

action. 

ft  may  be  admitbed  that  two  deftndants  can  not  be  tinited 
in  the  Bame  addoB)  wheie  ea^  has  infringed  distinct  patents: 
fi>r  in  that  case  there  eonld  be  no  jomt  defense.  There  wonld 
be  no  right  common  to  the  defendants,  and  conseqn^ifljr  both 
wonld  be  snbjected  to  additional  costs  luad  delays  by  the 
joinder  of  the  two.  Bnt  where  the  original  patent  end  tbe 
improTement  on  it  are  nnited  in  the  same  person,  ftey  coa- 
etitate  a  whole,  an  entire  right,  and  mtist  be  asserted  as  sncb 
in  an  aoti<m  for  an  infiingement. 

'  The  other  gronnd  of  demurer,  as  to  the  yidation  of  the 
plaintaff^  right  is  answered  by  the  dedaiation.  The  wrong 
done  is  alleged  in  the  nsoal  fimn,  that  the  defendant  ^made^ 
oonstnioted,  used  and  Tended  to  simdiy  persons,"  etc.,  the 
said  invention.    The  special  demnrrer  is  OTemded. 


A.  MoNaU«BTIB  t^  WiLLUM  ClSSALLT. 

Aoontrtct  to  deliTer time  tiioiuaiid  hog8« deaned,  at  Mioii  timet m  abosldle 
Mquired  bjr  the  purchaeer^  not  exceeding  eeyen  hundred  in  a  daj,  maj  be  waived 
by  noeiving  a  leea  number,  and  giving  notice,  uider  the  coniraet,  Co  fhnish  at 
iiibaeyient  peiieda. 

On  the  ftHjve  of  the  plamtiff  to  deliTer,  the  defendant  m^haie  pat  «b  end  U> 
the  contract,  and  lefiued  to  rsceive  any  more. 

Thia  having  been  waived  ty  defendant,  he  can  not  aftwiwda^aetUtipagmat- 
ter  of  jwiiSeationordefimBe,for  sot  oomplyiag  ivith  fail  conkact 

After  the  defendant's  agenta  refined  to  receive  axqr  aaoie  boj^  there  bdng  one  «9 
tvro  wagon'  loads,  at  the  door  of  the  pork  honae,  ready  to  be  delivered,  and  a  great 
BVDiber  killed  and  cleaned,  it  waa  mmeoeflaary  tomake  a  lender  of  the  hogs. 

If  the  jury  am  aadafied  that  die  plakitifi  had  the  hoga  leadr  to  be  daiiMid« « 
refusal  to  receive  any  more,  waa  sufficient  to  charge  the  defendant 

The  damages  will  be,  the  difierence  between  the  contract  price,  and  the  raazket 
value  of  the  pork,  in  Madison,  the  plaos  of  delivery. 


J 
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Messrs.  SuUivan  and  CTugman  for  plaintiff. 
Messrs.  Marshall  and  Judah  for  defendant. 

OFDnOK  09  THIB  OOUBT. 

This  adi<Hi  k  founded  upon  a  oooiract  of  the  foUowing 
ixnpoTt,  agreemwt  dated  ITtii  June,  1817~HoNa«^tsr  sold 
to  defimdaiit  and  partner,  three  thoosand  com  &d  hogs,  tote 
4elivei»d  on  or  between  the  l£th  of  November  aiid  1st  of 
Jannaiy,  nest,  at  the  option  of  Cassally,  at  Madison,  Indiana, 
they  giving  twelve  days  notice  for  the  delivery  of  the  same, 
and  to  pay  for  the  SMae  $4:  6S^  per  hundred,  set  weoight; 
saad  hogs  to  average  190  pounds  net,  and  no  one  to  weig^ 
lees  than  140  pounds,  at  Madison,  to  he  lolled  Ooie  day  and 
weighed  the  next;  payment  to  be  made  $4,900  in  advance 
on  securify  by  plaintiff,  etc* 

This  contract  was  modified  on  the  8th  of  November,  1847, 
so  as  to  make  the  delivexy  at  Madison,  soon  as  the  wealiher 
is  cold  enottgh  to  pack  seven  hundred  hogs  per  day,  until  the 
eomplefekm  of  the  contract  Payments  were  made  by  the 
defendant  amounting  to  the  sum  of  $15,640. 

Previous  to  the  above  modification  of  the  contract,  the 
defendant  on  the  2d  of  November,  caused  a  notice  to  be 
delivered  to  the  plaintiff  as  follows:  ^^  We  want  the  three 
thousand  hogs  to  be  delivered  to  us  on  the  IStii  inst.'^  On 
receiving  this  notioe,  the  plaintiff  informed  the  de&ndant  that 
he  would  make  his  arrangements  to  finnish  the  hogs  agreeable 
to  contract — have  them  all  killed  in  one  day,  and  delivered 
theneoct. 

The  plaintiff  offered  to  prove  thata  latge  number  of  hogs 
were  purchased,  and  forfeitures  incurred  by  him  by  reason  of 
the  defendant's  fiuluie  to  take  the  numbcnr  specified  in  the 
contract.  But  the  court  refused  to  admit  the  evidence;  that 
the  contxact  of  purchase  by  the  plaintiff  was  not  a  matter  to 
beproved.    That  the  difference  between  the  contract  price 
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with  the  defendant  and  the  yalne  of  the  hogs  at  the  place  of 
deliyeiy  were  the  fsx^  to  be  proved,  to  show  the  damages 
sustained  by  the  plaintiff. 

In  their  charge  to  the  jnij,  the  court  said,  it  appears  from 
the  evidence,  that  the  hogs  delivered  have  been  paid  for  under 
the  contract.  And  the  plaintiff  daims  damages  fin*  a  vida- 
tion  of  the  contract  in  not  receiving  the  whole  number  of 
three  thousand,  named  in  the  contract.  By  the  coniaract  the 
hogs  were  to  be  delivered  between  the  15th  of  Novranber  and 
let  of  January  ensuing,  at  the  option  of  the  defendant,  he 
giving  twelve  days  notice.  Iliis  gave  him  the  right  to  demand 
the  delivery  of  Ihe  hogs  in  one  day,  and  notice  to  Ihis  effect 
se^ns  to  have  been  given.  But  afterward,  Ihis  notice  was 
not  insisted  on,  and  the  contract  was  so  changed  l^  the  par* 
ties,  as  to  require  the  delivery  of  seven  hundred  hogs  per 
day,  when  the  weather  shall  be  cool  enough. 

Bchooley  was  engaged  to  cut  and  pack  the  pork,  and  he 
purchased  the  hams.  He  states  that  seven  hundred  kogi 
were  required  to  be  killed  the  11th  November,  on  Thursday. 
Mitchell  and  Payne,  who  acted  for  McNaughter  in  his  absence, 
say  that  no  such  ofder  was  given,  but  that  it  was  agreed  that 
the  hogs  in  the  pens  should  be  killed  on  the  llfh,  and  deliv- 
ered on  the  13th. 

On  the  l&th  November  there  was  an  order  for  seven  hun- 
dred to  be  slaughtered  on  that  day.  But  this  order  was  waived 
by  Irwin,  the  agent  of  the  defendant.  Irwin  denies  that  he 
gave  such  an  order,  and  declares  that  he  had  no  authority  to 
give  it.  It  seems  the  defendant  said  to  Payne  and  Mitchell, 
he  was  not,  himself,  a  practical  man,  but  that  Lrwin  waa,  who 
would  give  instructions. 

An  order  was  given  the  ISth,  Saturday,  for  seven  hundred 
hogs.  Six  hundred  and  sixty-three  were  wdghed.  Schooley 
agreed  to  make  up  the  deficiency.  Some  of  the  h(^  weie 
sent  "fdiich  were  supposed  to  have  been  killed  on  that  day. 
Another  oxder  was  given  on  the  16th  of  November  lor  sewn 
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hnndred  to  be  ddiTered  the  16th}  six  hundred  and  ninety* 
fleven  were  weighed. 

On  the  16th  an  order  was  given  for  two  hnndred  hogs,  to 
he  delivered  on  the  17th;  two  hnndred  were  weighed  and 
delivered,  but  the  defendant's  agents,  acting  nnder  his  orders, 
lefosed  to  receive  any  more.  At  this  time  there  were  several 
wagons  at  Schooley's  pork  honse,  loaded  with  hogs,  which 
ware  refused.  At  the  same  time,  it  a^^ears,  there  were  in 
JfcNanghter  &]  Mitchell's  slanghter '^honse  eight  hnndred 
hqgs  cleaned.  There  remained  eleven  hnndred  and  forty- 
two  hogs  to  be  delivered  to  complete  the  three  thousand.  To 
recover  damages  for  the  refusal  to  receive  these  hogs  this 
action  has  been  brought. 

This  is,  no  doubt,  a  hard  contract  on  the  defendant.  Pork 
coold  be  purchased  at  less  than  he  agreed  to  give.  But  the 
court  can  not  change  the  contract.  The  defense  mainly  rests 
upon  the  fisdlures  to  deliver  the  hogs,  under  the  notices  given, 
as  the  plaintiff  was  bound  to.  This  would  have  been  a  good 
defense  for  breaking  up  tiie  contract  and  refusing  to  receive 
any  more  hogs  if  it  had  not  been  waived  by  the  defendant. 
From  time  to  time  orders  were  given,  notwithstanding  the 
previous  failure  to  deliver  the  number  required.  Such  orders, 
^ven  from  time  to  time,  must  be  considered  as  waivers  of 
the  previous  default,  as  it  declared  a  willingness  to  go  on 
with  the  contract,  and  the  plaintiff  was  bound  to  make  the 
deliveries  as  required.  He  could  not  take  advantage  of  his 
own  fidlures.  Under  these  circumstances,  the  court  think  the 
defense  set  up  can  not  avail  the  defendant.  He  might  have 
taken  advantage  of  any  failure  by  the  plaintiff,  and  put  an 
end  to  the  contract,  but  he  failed  to  do  so. 

The  order  for  two  hundred  hogs  to  be  delivered  on  the  17th 
of  November  was  complied  with,  so  that  when  the  defendant 
refused  to  receive  any  more  hogs  nnder  the  contract,  the 
fdaintiff  was  not  in  de&uH,  as  the  previous  fiulure  had  been 
waived  by  subsequent  ordm.  At  this  time,  Schooley  reiiise^ 
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as  tte  agent  of  the  defendant,  to  recdve  any  more  bogs, 
though  it  appears  from  the  evidence,  a  large  ntmiber  vera 
ready  to  be  delivered,  having  been  killed  and  cleaned.  And 
the  last  order  having  beai  complied  with,  Ihe  plaintiff  stan^ 
in  the  attitude  of  having  performed  his  agreement  as  he  had 
been  required,  and  was  ready  to  complete  it  if  he  had  not 
been  prevented  by  the  refusal  of  the  defendant.  A  tenderof 
all  the  hogs  was  mmecessaay,  they  being  on  hand,  after  die 
refhfial  of  the  defendant  to  receive  any  more. 

If  these  facts  are  folly  sustained  by  the  evidence,  it  will 
be  yonr  dnty  to  find  for  the  plaintiff  snch  damages  as  tbelaw 
an&orizes.  The  measure  of  Ihe  damages  will  be,  the  diflbr* 
ence  between  the  market  valne  of  the  hogs  at  the  time  of  tho 
refhsal  to  receive  them,  and  the  price  which  the  defendant  in 
his  written  contract  agreed  to  pay. 

The  verdict  was  for  the  plaint^.    Judgment. 


Stewabt  et  al.  v.  Hamilton. 

The  Bervioe  of  a  BummonB,  by  a  deputy  manhal,  the  day  after  the  new  maiBhal 
iMt  filed  bae  bond  and  taken  the  oath,  the  ppoetm  haviiig  befcn  been  is  the  haada 
of  the  depttty,  ie  feed. 

But  thie  doee  not  apply  to  the  service  of  an  execution.  **  If  the  manhal  die,  ie 
removed  from  office,  or  his  oommiaBion  expiree,**  he  has  no  power  to  ssfl  if  Iw 
has  made  a  levy,  bitt  anoiker  exeoatlan  muat  be  hnied  to  hii  enoeewor. 

Messis.  &nith  and  Breckinridf^  appeared  as  coonseL. 

OPnaON  OF  THE  OOXIBT. 

A  xonov  is  made  to  set  aside  the  soriee  of  a  mnt  iaaned 
and  served  under  the  following  drenmstances: 

It  appears  that  Bay,  a  depnty  marshal  of  Pepper,  the  td^ 
met  marshal,  on  the  8tibi  of  April,  1849,  reoeived  the  writ  of 
summons,  and  served  it  on  the  14th  of  the  same  month.    Qa 
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the  13th  of  April,  Meredith,  the  successor  of  Pepper,  filed 
his  bond  and  took  the  oath  of  office. 

The  28th  section  of  the  jndiciaiy  act  of  1789  proyictes,  that 
^^  every  marshal  or  his  deputy,  when  removed  from  office,  or 
when  the  term  for  which  the  marshal  is  appointed  shall  ex- 
pire^  shall  haver  power  notwithstanding,  to  execute  aU  such 
pvecepta  «b  may  be  in  their  hands  respectively,  at  the  time 
of  such  removal  and  expiration  of  office,"  eta 

Erom  this  provision,  it  would  seem  tiiere  can  be  no  doubt 
as  to  the  legiJiiy  of  the  service  in  question.  By  the  act  of 
the  7th  of  M^,  1800,  sec  3,  it  is  prpvidisd,  that  ^^  where  a 
marshal  shall  take  in  execution  any  landa^  tenements  or 
hereditaments,  and  shall  die  or  be  removed  from  office  or  the 
term  of  his  conunission  expire  before  sale,  or  other  final  dis- 
posiiion  thereof,  the  like  process  shall  issue  to  the  succeeding 
marshal  and  the  same  proceedings  be  had  as  if  said  former 
marshal  had  not  died,  ox  been  removed,  or  the  term  of  his 
commission  had  not  expired," 

But  the  above  i«ovision  refers  to  executions,  and  can  not 
be  eodtended,  by  construction,  to  mesne  process.  The  motion 
to  set  aside  th^  service  is  overruled. 


A  fanuilMe  miaiaoiwd  wiio  owm  a  maa  of  mon^y,  for  wbich  hk  note  waf  siTon 
to  tbB  abaeat  or  abaoonding  debtor,  creates  a  lien  in  his  hands  to  the  amount  of  the 
amn  due,  and  the  promisee  can  not  afterward  asngn  nch  note. 

If  maMigmMiitortiieiielabaiBada  to  an  tndhritel  wlw  bad  iiatiea,itwill 
not  aliect  the  rights  of  the  attaching  creditor. 

This  proceeding  having  been  had  in  the  @tate  of  Fenn^lTania,  will  be  regarded 
asalegal  prooednre,  by  the  ooorts  of  the  United  States,  sktiag  in  any  other  Slate. 

iUid  tiM  attasfanaftt  being  slUl  peodiag,  and  also  tha  praceeding  against  the 
gainlshee,  wUlbs  goodffmmdfor  apleain  ahatement,  if  an  action  be  commenced 
against  the  promisor,  in  any  other  State. 

Fmm  Ae  time  the  garnishee  was  smBmoned,  he  is  ameniblo  to  the  pvacess,  and 
iiiM*  t»  paor  iha  dflbt  to  the  piaintii'in  tha  attaohmavt. 
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Mr.  Stevens  appeared  for  the  plaintiff. 
Measrs.  Smith  and  Yandere  for  defendants. 

OPINION  OF  THE  OOUBT. 

Thb  Bait  is  brought  on  defendants'  note  to  Hacker,  Brotiier 
&  Co.,  for  $896  96,  which  note  was  assigned  to  the  plaintiff 
bj  the  payee,  18th  of  October,  1848,  and  was  &en  unpaid. 

The  defendants  pleaded  that  before  the  assignment  was 
made  and  before  snit  on  the  note  was  brought,  on  Sd  Decem- 
ber, 1848,  Charles  Willing  commenced  an  action  in  the  Dia- 
trict  Conrt  of  Philadelphia  against  Alfred  W.  Hacker,  Henry 
M.  Hacker,  et  al.,  by  issuing  a  summons  which  was  duly 
served  on  defendants,  and  that  on  the  23d  of  December, 
1848,  the  court  ordered  judgment  to  be  entered  for  want  of 
an  affidavit  of  defense  for  $2507  18,  and  c  osts.  That  an 
execution  was  issued  which  was  returned  nulla  hona. 

That  on  the  6th  of  March,  1849,  an  attachment  sur  judg- 
ment, in  the  county  aforesaid,  and  that  the  defendants  ahonld 
be  summoned  as  garnishees.  Service  was  duly  accepted  by 
the  attorney  of  the  defendants.  Sheriff  attached  Benyhilli 
one  of  defendants,  by  copy,  etc.,  8th  March,  1849.  In 
answer  to  interrogatories,  Benyhill  stated  that  when  the 
attachment  was  served,  defendants  owed  Hacker,  Brother  A 
Co.  $896  96,  for  which  amount  they  gave  the  note  now  sued 
on.  That  they  received  no  notice  of  the  transfer  ot  said 
note  until  that  day,  8d  April,  1849,  they  were  inf<»Tned  of 
the  fact  by  one  of  the  partners  of  Hacker,  Brother  &  Co. 
That  Uiey  had  no  other  pr(qperty  or  ri^ts  <^  the  said  firm  in 
their  hands. 

Jurisdiction  of  the  Philadelphia  court  is  averred,  and  that 
the  suit  is  still  pending,  and  that  they  are  still  defendanta  as 
garnishees.  And  they  aver  that  the  assignment  of  the  note 
to  the  plaintiff  was  not  made  until  service  of  prooeas  upon 
them  as  aforesaid,  however  the  same  may  be  indoised  on  said 
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note,  and  that  the  said  note  is  tibe  same  on  which  tiiey  are 
sued  in  this  action; 

The  plaintiff  d^nnia  to  the  plea  speeially. .  1.  Becaaae 
the  plea  is  argnmentatiye,  and  not  an  aTeorment  of  fiusts.  3. 
The  whole  plea  is  a  mere  statement  of  evidence,  to  prove 
ihetS)  and  not  simple,  direct  averment  of  &cts.  8.  And 
oAerwise,  the  whok,  taken  as  it  stands,  is  insufficient  in  law 
to  quash  said  writ  and  declaration. 

The  plaintiff  joined  in  demmrer.  On  the  part  of  the 
plaintiff  It  is  contended  that  the  state  oi  Indiana  has  no  laws 
anthorixing-  any  snch  proceedings.  That  the  attachment  is 
not  in  the  name  of  the  plaintiff  in  this  action,  nor  was  he  a 
party  to  the  proceeding.  And  it  is  argued  that  an  attach- 
ment only  becomes  a  suit  pending  on  SOTvice  upon  flie  party 
defendant.  That  if  nothing  be  found  •  on  whidi  to  lay  the 
attachment,  there  can  be  no  Us  $e^  deM.  A  suit  pending, 
which  abates  a  subsequent  suit,  must  be  between  tiie  same 
parties. 

The  &cts  might  have  been  more  succinctly  averred  in  the 
plea,  but  we  think  it  is  not  bad,  as  the  facts  are  necessarily 
stated  from  which  to  draw  the  conclusion  of  law. 

A  service  on  the  garnishee  creates  a  lien  upon  the  debt  in 
his  hands,  which  makes  him  responsible  to  the  plaintiff  in 
attachm^t.  By  no  act  of  his,  after  such  service,  can  he,  by 
paying  the  note,  or  by  assuming  to  pay  it  to  another  person, 
exonerate  himself  fix>m  this  responsibiliiy.  If  this  note  had 
been  assigned  before  the  attachment  was  laid,  no  lien  could 
have  been  raised,  as  the  right  would  not  have  been  in  the 
payee ;  but  the  averment  of  the  plea  is,  that  the  attachment 
was  served  before  the  assignment,  and  that  fiict  is  admitted 
by  the  demurrer. 

The  plaintiff  in  this  case  appears  to  be  one  of  the  firm  to 
whom  ^e  note  was  originally  given,  and  the  facts  authoruee 
the  presumption  that  the  assignment  was  made  to  defeat  the 
attadmient.    If  the  assignee  had  been  a  stranger;  the  argu- 
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iMiit  of  the  pkintiJBPs  oooasel,  that  Aoe  waa  od  notioa  of 
tbe  attachment  lien,  when  the  note  was  assigned,  would  ham 
been  sixonger.  But  erea  in  snoh  a  case,  we  sniqsQae  that  (lie 
lien  would  hafe  been  sastaiiiaUe. 

The  &Gt  it  admitted  by  the  pleadings  that;  the  nole  was 
tnmsferred,  after  the  ganiiBhee  was  sommoned.  The  pen- 
dency of  the  suit  against  him,  is  notioe  to  the  holder  <tf  the 
paper,  and  any  subsequent  attempt,  by  a  transfisr  of  the  note, 
to  avoid  the  gamidmient,  is  a  fraud  upon  the  plaiatiff  in  tiie 
attachment;  and  finding  die  note  in  tike  hands  of  one  of  tiia 
late  finn,  or  one  of  the  same  name,  can  not,  as  the  £iefea  an 
now  befcne  t»,  defeat  the  pcoceeding  against  the  ganishee. 

It  is  immaterial  whether  there  be  a  similar  law  in  Tndisania, 
under  wfaidi  this  pioeeeding  was  bad  in  Pennayl^aoia,  or 
not  It  iaenou^  toknowthat  it  is  the  law  of  Fennaylvania. 
Upon  the  wliole,  the  demuner  to  the  plea  is  oremled. 


Stsdhazt,  Matkabd  &  Oo.  v.  Hamilton  &  Hamh.tok. 

An  affidavit  that  tiia  defendant  can  show,  by  a  certain  witncBSi  that  the  cPo4|i 
were  damaged  when  bought,  for  which  the  note  sued  on  was  giren,  withoat  ally- 
ing that  the  feet  was  nnknown  to  the  phdntiffl  Is  not  loffieAaDt  grmmd  fcr  tie  eoo- 
tfavaaoe  of  a  oauw. 

oranoK  of  thb  oodbt. 

A  Monoy  is  made  for  a  continuance  on  an  afSdavit,  that 
the  note  on  which  the  action  wits  gjiven  was  for  merchant 
dixe— a  part  of  which,  at  the  tixne  of  sale,  was  damaged, 
which  &ct  the  affiant^  one  of  the  defendants^  believes  be  caa 
proTe,  if  the  ease  is  contmoed.    That  ptocess  waa  seryed 
only  a  few  days  before  the  time  expired  for  service  of  prooeea^ 
that  the  derks  <^  plaintiffii,  and  Oomposette,  clerk  of  defend- 
ants, reside  in  Ohio;  and  their  attendsaoe  ean  not  be  pro* 
cored  at  the  present  temi. 

This  affidavit  is  insufficient.    It  does  i^ot  show  that  the 
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nnfioimdneai  of  the  goods  was  uiknowxt  to  the  defendants. 
It  does  not  show  tiie  extent  of  the  defects  hx  tbe  goods.  The 
wxit  vas  served  tibiity^five  dajs  befbre  the  oommenoement  of 
liie  present  term,  and  the  matiyisl  witness  is  in  tbe  employ 
of .  defendants,  and,  it  is  said,  not  more  than  tfairtj-^fiTe  miles 
from  his  residence.*  These  oonsiderations  are  snfiSdent  to 
deny  the  motion  •  for  a  continuance,  without  going  into  the 
consideration  whether  the  defense  conld  be  set  up,  if  proved. 


Bull  v.  Ndchoh  et  al. 

A  nolioe  to  take  depositioiM  is  not  good  if  seryed  on  couniel  who  could  not 
attend  to  the  taking  of  the  deposition  without  being  absent  at  the  oommencement 
of  the  court 

Daring  conrt  a  service  on  the  counsel  is  not  i{ood,  if  oljectsd  to 

Hr.  Ooqper  for  plaintiff. 

Mr.  JSreMnriiffe  for  defendant. 

OFanON  OF  THB  COUBT. 

A  MorroN  is  made  by  plaintiff's  attorney  to  reject  certain 
depositions  taken  by  defendants.  This  motion  is  founded  on 
an  a£E^vit  by  plahitiff 's  attorney,  which  shows  that  notice 
was  served  on  the  16th  May,  inst.,  at  Fort  Wayne,  to  take 
depositions  80  miles  distant  on  the  following  Saturday.  The 
notice  was  sufficient  by  the  act  of  Oongress  of  1799,  which 
requires  a  notice  to  be  so  given  as  to  allow  of  a  travel  of 
twenty  miles  per  day  to  the  place  of  taking  the  deposition. 
But  the  plaintiff's  connsel  states,  nnder  oath,  that  if  he  had 
attended  the  taking  of  the  deposition,  he  conld  not  have 
reached  the  conrt  at  its  conmiencement. 

The  deposition  will  be  rejected.  No  connsel  is  obliged  to 
receive  a  notice  of  taking  a  d^KMdtion  while  in  attendance 
at  conrt.    And  for  the  same  reason  a  notice,  whieh  if  atten- 
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ded  to  would  deprive  liie  counsel  of  being  preBent  on  tiie 
day  the  court  commences,  he  is  not  oWged  to  leeeive  the 
notiee.  A  notice  to  take  depositions,  if  it  reqlnife  the  ocmn- 
sel  to  leave  comrt,  or  if  he  attends,  will  necessarily  prevent 
his  reaching  oonrt  at  its  commencement,  ought  not  be  held  a 
l^gal  notice. 


Wm.  E.  Hagkbs  v.  Stbvbss  &  Bsrsthill. 

An  vnnecenery  plea  will,  on  motiiHi,  be  diieded  to  be  withdrawn,  ■•improperly 
incmnberittg  the  leooid. 

Mr.  Stevens  for  plaintiff. 
Hr.  Smith  for  defendant. 

OPINION  OF  THB  OOUBT. 

This  action  was  brought  on  a  promissory  note  given  by 
defendants,  to  Hacker,  Brother  &  Ck>.,  at  Fhiladdi^iia. 

The  defendants  first  pleaded  jointly  that  one  of  them  was 
gamisheed  by  Berryhill,  a  creditor  of  Hacker  &  Brother, 
against  whom  judgment  was  obtained.  The  case  of  gar- 
nishee is  situ  pending,  and  that  was  pleaded  in  abatement. 
Also  a  single  plea  of  Stevens  was  filed,  settLog  np  the  same 
defense.  Motion  by  plaintiff  to  withdraw  the  single  plea — 
and  the  court  directed  the  plea  to  be  withdrawn  as  unneces- 
sarily incumbering  the  record. 


Dos  Ex  Dek.  B.  Mathubon  v*  Oa^wfokd. 

The  law  of  the  contract  most  be  regarded  and  enforced  by  all  courts,  whererer 
•nit  may  be  brought 
Bat  this  law,  can  not  embrace  the  ramedy. 
The  remedy  belopgp  to  the  state  where  it  is  broqght 

Messrs.  Smith  and  Tandeee  for  plaintiflb. 

Messrs.  Earvy^  Oregg  and  Hammond  for  defendant. 
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OPINION  OF  THE  OOUBT. 

This  isase  is  submitted  to  the  court,  on  tiie  following  &da: 
The  judgment  upon  which  the  land  in  question  was  sold  was 
for  a  note'  in  Oincinnati,  dated  on  the  6th  day  of  September 
1889,  executed  by  the  defendant  to  Oaroline  White,  etc. 
The  judgment  wafr  rendered  in  Indiana,  7th  day  of  October, 
1841,  and  was  replevied  by  Amos  8.  Wells,  on  the  28d  day 
June,  1842,  fii  fa.  issued  and  delivered  to  Uie  sheriff,  and  on 
the  12th  July,  1842,  the  land  was  valued  under  the  provisions 
of  the  statute,  at  $1200;  on  the  16tJi  of  August,  1842,  the 
kmd  was  offered  for  sale  and  a  return  made,  ^^no  sale  for 
want  of  bidders."  On  the  8d  of  July,  1844,  the  plaintiff's 
lessor  purchased  the  land  for  $161,  without  regard  to  the 
appraisement  laws.  He  the  lessor  of  the  plaintiff  then  being 
the  owner  of  tiie  judgment  by  assignment.  On  the  28th  day 
of  December,  1846,  the  sheriff  made  a  deed  for  the  land.  It 
is  now  wor&  $800. 

The  question  which  arises  from  the  above  facts  is,  whether 
the  sale  made  by  the  sheriff,  of  the  land  in  question,  without 
regard  to  the  valuation  laws,  is  void. 

The  statute  of  Indiana,  approved  18  February,  ,1841,  pro* 
vides,  that  no  lands  shall  be  sold  for  less  than  one-half  their 
YSElue,  and  that  to  be  determined  by  appraisers  under  oath. 
This  land  sold  for  $160,  less  than  half  its  Appraised  value, 
and  less  than  half  its  real  value  as  agreed.  At  the  time  the 
law  required  real  estate  to  sell  for  its  fall  value.  Bevised 
code  of  1843,  p  1044. 

This  case  is  supposed  to  have  been  decided  by  this  court  in 
tiiecase  of  SmUh  <b  Sample  v.  AUjoood^  8  McLean,  646.  In 
that  case  a  motion  was  made  to  set  aside  the  return  of  the 
Marshal,  and  that  he  be  directed  to  collect  the  money  under 
the  laws  of  Pennsylvania,  on  the  ground  that  the  note  on 
which  the  judgment  was  entered  was  made  in  Pennsylvania. 
The  court  ovemded  the  motion.  That  was  the  decision 
given  in  the  case  referred  to. 
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The  case  now  before  ub  calls  npon  the  court  to  dedde 
whether  the  laws  of  Ohio,  where  this  note  was  made,  shall 
control  the  exeentian  on  a  judgment  rendered  in  Indiana. 
And  it  mufli  be  admitted  that  the  doctrine  laid  down  in  &e 
case  ot  McCfraekenr.  HwifUHud^  3  Howard,  606,  sostains  the 
poBiti<m  taken,  that  the  lawB  of  Ohio  must  govom.  In  that 
case  the  comt  says,  ^^the  obligation  of  the  contract  between 
die  parties,  was  to  perform  the  promises  and  nndartakings 
contained  therein;  the  right  <^  the  plaintiff  was  to  damages 
for  the  breach  thereof,  to  bring  aoit  and  obtaui  a  jn^^ent, 
to  take  out  and  prosecute  an  execution  against  the  defendant^ 
tiU  llie  judgment  was  satisfied  pursuant  to  the  existing  laws  of 
Illinois.  Those  laws,  (that  is  the  laws  of  the  remedy),  giving 
those  rights,  were  as  perfectly  binding  on  the  defendant^  and 
as  much  a  part  of  the  contract,  asif  ttiey  had  been  set  forth 
in  its  stipulations,  in  the  veiy  w^orda  of  llie  law,  relating  to 
judgments  and  executions." 

No  one  can  mistake  the  principle  here  laid  down.  It  incor- 
porates the  remedy  into  the  contract,  as  constitatiDg  an  essen- 
tial part  of  it.  This  being  the  rule,  in  regard  to  the  remedy, 
we  are  not  to  look  to  the  laws  in  force  at  the  time  it  is  aetn- 
ally  sought,  but  we  must  refer  back  to  the  date  of  the  con- 
tract, and  inquire  what  lawB  were  then  in  foroe^  The  kgia- 
latnre  vasf  hare  r^ealed  them,  but  flie  simple  act  of  making 
the  contract  keeps  them  in  force,  as  a  remedy,  in  defiance  of 
legislative  power.  This,  looking  td  the  remedy  only,  ia  a 
startling  position;  and  if  it  hare  no  oAer  merit,  is  certainly 
noyel.  We  know^  practically,  that  some  of  our  State  legia- 
latuea  make,  almost  annually,  alterations  m  remedial  laws. 
How  these  different  modes  would  woii,  all  renuunii^  in 
force  as  laws  of  contracts,  remains  to  be  sera.  It  would, 
certainly,  gteatiy  increase  the  perplexities  cf  all  shenflb  and 
marshals,  and  othem  who  are  called  upon  to  peiform  similar 
dntacB. 

But  the  principle  does  not  end  here.    The  oontraet  brings 
into  any  State  where  suit  may  be  bron^upon  it,  the  remedy 
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wbkii  the  Iftw  gave  in  the  Bteto  where  it  tras  entered  into. 
TfaiB  is  dewlj  within  the  deciabn.  And  this  {dices  the  law 
of  the  Tomedy,  not  only  above  the  kgiiilaliTe  control  of  the 
State  where  the  snit  is  brought,  bnt  the  contract  brings  into 
the  State  new  remedies,  of  other  States,  never  having  been 
recognized  in  the  State  where  they  are  to  be  enforced.  And 
in  cazrying  ont  such  a  principle,  it  might  happen,  and  jx> 
donbt  woidd  occur,  that  the  means  of  giving  effect  to  a  for- 
eign remedy,  legalized  by  the  contract,  do  iM>t  exist  in  tixe 
State.  Will  the  foreign  law,  bronght  into  a  State  by  the  con* 
tsact,  enable  the  court  or  the  parties  to  institute  the  necessaiy 
agencies  to  give  it  effect  ? 

The  case  in  Illinois  where  the  contract  was  made  and  en- 
forced, gave  some  plausibility  to  the  principles  laid  down  in 
the  decision ;  but  it  must  be  se^a  by  every  one  who  examines 
the  subject,  that  the  principle  can  not  be  carried  out.  It  is 
impracticable,  and  can  not  be  enforoed  in  numerous  cases. 
In  the  present  case  the  laws  of  Ohio  can  not  be  recognized 
in  Indiana,  in  giving  a  diiB^nt  remiedy  from  llie  existing 
law  hese. 

No  difElcBhies  azise  in  giving  effect,  in  any  State  to  what 
18  ptoperly  called  the  law  c^  the  contract,  in  contradistinction 
to  the  law  of  the  remedy.  The  above  decision  confounds  the 
two  which  are  distinct  in  their  nature  and  obligation,  and 
taneals  them  as  one.  In  this,  in  my  judgment,  the  error  of 
tile  decision  consists. 

In  tiie  case  before  us,  the  note  was  given  to  a  firm  in  Cin- 
cinnati, and  payment  was  to^  be  made  tha«.  We  look  to 
Ohio  for  the  rate  of  interest,  and  also  if  there  were  indorse- 
ments, to  the  demand  of  payment  ^id  protest,  and  notice 
Tequired  by  the  law  of  Ohio.  But  as  the  remedy  has  been 
sought  in  Indiana,  the  laws  of  Indiana  must  govern.  Not 
the  laws  m  ferce  at  the  date  of  the  ccmtract,  for  it  having 
l>een  made  in  Ohio,  by  no  possible  construction,  cotdd  have 
Imd  any  reiereiOOQ  to  the  laws  of  Indiana.    Those  laws  are 
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invoked  for  the  first  time  in  bringing  the  suit,  and  the  law  in 
f<»ce,  legolating  execution  at  tiie  time  judgment  was  ren- 
dered, moat  goyem  the  case. 


SjkmrBL  OuLHEBTBON  V.  Thb  Wabash  Navigation  Ooutabt. 


A  oompuiy  ineoiponled  by  a  law  of  Indiana,  and  alio  a  law  of  miiioii»  ta 
impioTo  the  navigation  of  tho  Wabash,  which  ooostitateB,  to  aome  extent,  tfaie 
boundary  between  the  two  States,  the  general  place  of  meeting  of  the  direetora  to 
do  busineaB  being  in  Indiana,  the  recorda  being  k^t  there,  suit  may  be  brooght 
by,  or  against  the  corporation  in  that  State. 

If  a  plea  answer  only  a  part  of  the  count  in  the  declaration,  it  is  demuziable. 

Messrs.  Smith  and  Marshall  for  plaintiff. 
Messrs.  Judah  and  Sullivan  for  defendant. 

OPIKION  OF  TftB  OOTJBT. 

This  action  is  brought  on  a  contract  to  improve  the  navi- 
gation of  the  Wabash  river,  by  varions  works  specified, 
which  were  to  be  completed  on  tiie  1st  of  Novemb^,  1848, 
dated  24tii  of  Angost,  1847.  And  it  was  provided  tiiat  if  at 
any  time  the  party  of  the  first  part,  shall  sefose  or  neglect  to 
push  the  work  in  a  manner  that  will  warrant  its  completion 
within  the  time  specified,  or  to  do  the  same  in  a  workmanlike 
manner,  and  agreeably  to  said  writing,  the  Engineer  may,  at 
his  discretion,  declare  said  writing  forfeited,  which  declara- 
tion of  forfeiture  should  exonerate  the  defendants  from  all 
obligations  and  liabilities  arising  from  said  writing ;  and  that 
one-sixth  per  centage  on  the  whole  work  then  due  shall  be 
forfeited  to  the  said  defendants.  And  it  was  agreed  that  the 
decision  of  the  Engineer  should  be  final. 

The  right  to  change  the  contract  was  reserved  in  the  com- 
pany, and  the  plaintiff  alleges,  that  the  contract  was  so 
changed  as  greatly  to  increase  the  labor,  expenditure  and 
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materials)  so  that  the  work  could  not  be  completed  within 
the  time  limited. 

The  defendant  filed,  1.  A  plea  to  the  jurisdiction  of  the 
court— that  the  defendant  is  not  a  corporation  created  by, 
and  transacting  its  business  within  the  Btate  of  Indiana,  but 
was  constituted  by  the  States  of  Indiana  and  Illinois.  By 
the  act  of  13th  January,  1849,  made  dependent  upon  the 
consent  of  Illinois.  That  the  consent  of  Dlinois  was  given 
80th  Jannaiy,  1847,  whereby  the  aboye  company  was  incor* 
porated,  and  that  the  company  was  organized  under  both 
laws. 

2.  That  of  the  six  directors,  two  of  them  reside  in  Illinois 
and  are  citizens  of  that  State. 

3.  That  the  business  of  the  company,  the  erection  of  cer- 
tain works  on  the  Wabash  river,  the  banks  of  ^hich  are  within 
the  peculiar  jurisdiction  of  each  of  said  States,  and  the  other 
part  is  within  the  concurrent  jurisdiction  of  the  said  States. 

4.  That  the  Directors  have  met  as  wdl  in  the  State  of  Illi- 
nois as  in  the  State  of  Indiana,  for  the  transaction  of  their 
busipesB,  as  its  nature  rendered  it  convenient.  And  that 
there  is  no  particular  place  of  business  established  for  said 
company  by  the  act  or  by  the  laws  of  the  company. 

5.  That  the  stockholders  are  citizens  of  Indiana  and  Illi- 
ziois. 

6.  That  Culbertson,  the  plaintiff,  is  a  stockholder.  Bepli- 
cation  that  the  President  and  Secretaiy  reside  in  Indiana — 
Directors  were  there  elected,  and  that  Yincennes  is  the  place 
of  business,  etc.    Demurrer,  etc. 

The  defendant  filed  a  special  demurrer  to  the  declaration. 
And  the  plaintiff  demurred  to  the  sixth  and  seventh  pleas, 
filed  by  the  defendant. 

The  declaration  avers  the  plaintiff  to  be  a  citizen  of  Penn- 
sjlvania^  and  complains  of  the  '^  Wabash  Navigation  Com- 
pany, a  citizen  of  the  State  of  Indiana,''  etc. 

!By  the  decision  of  the  case  in  2  How.  497,  the  right  of  a 
36 
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oorporation,  ta  sne  in  the  courts  of  the  United  States,  as  8 
citizen  of  the  State  in  which  its  bnsiness  is  done,  is  recog- 
nized, without  regard  to  the  citizenship  of  its  stockholders. 
Under  the  prior  decisions,  jurisdiction  was  taken  from  the 
citizenship  of  the  stockholders,  which  created  embarrassment 
and  deprived  many  corporations  from  suing  in  tiie  courts  of 
tiie  United  States.  To  give  them  the  rights  of  dtizens  of 
the  State  where  their  business  is  done,  carries  out,  more  per- 
fectly, the  intention  of  Ck>ngre6S,  by  enabling  dticens  of 
different  States  to  sue  in  the  Federal  courts. 

The  question  now  before  us  is  one  that  has  not,  it  is  be- 
lieved, arisen  in  any  of  the  federal  courts.  It  is  argued  tliat 
as  the  corporation  derives  its  frmction  from  both  states  to  ac- 
complish an  important  work,  on  a  river,  which  is  the  bound- 
aiy  of  both,  at  least,  to  a  certain  extent,  that  the  courts  of  the 
United  States  can  not  take  jurisdiction,  as  the  place  of  busi- 
ness of  the  corporation  is  in  both  states,  and  not,  exclusively, 
in  either.  Illinois  having  assented  to  the  work,  and  conferred 
on  the  corporation  the  necessary  powers,  so  &r  as  its  jmris- 
diction  is  concerned,  there  can  be  no  doubt  as  to  the  powers 
of  the  corporation.  And  the  question  is,  as  to  the  locality  of 
the  place  in  which  the  business  of  the  corporation  is  done. 

Under  the  joint  act  of  two  states,  the  powers  conferred  to 
be  exercised  for  the  benefit  of  both,  may  be  ^cercised  in 
either.    The  act  does  not  require  the  business  to  be  done  in 
either  State,  as  regards  the  action  of  the  directors ;  the  work 
is  to  be  done  in  both.    But  we  are  not  now  speaking  of  the 
manual  labor  required,  whether  it  be  on  one  aide  of  the  river 
or  the  other,  but  as  to  the  power  to  make  the  contract,  and  to 
superintend  the  work.     In  this  respect  it  would  seem  the 
daim  of  Indiana  is  paramount  to  that  of  Illinois*    The  act 
was  first  passed  in  Indiana,  the  company  was  organized  in  it, 
the  president  and  secretary  have  constantiy  resided  in  Indiana, 
and  a  majority  of  the  directors,  and  their  principal  busineee^ 
at  least,  has  been  done  at  Yincennes,  the  residence  of  the 
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president  and  secretaxy.  And  if,  in  one  or  xnore  instances, 
the  directors  have  met,  in  Illinois,  to  judge  of  a  work  to  be 
constracted,  it  does  not  affect  the  general  r^idaice  in  Indiana. 
The  books  of  the  company  are  kept  in  Yincennes,  in  Indiana, 
which  is  the  general  place  of  meeting,  and  where  the  busi- 
ness of  die  directors  is  partially  done.  This,  we  think,  is 
sufficient  to  make  the  dcdfendant  responsible  to  the  jurisdic- 
of  Indiana,  and  would  enable  the  corporation  to  bring  suit  in 
that  State.  And  we  suppose  that  the  corporation  might  also 
sue  in  Illinois.  On  the  principle  of  comity  a  corporation 
may  sne  in  a  State,  otheir  than  that  which  creates  the  corpora- 
tion; and  in  this  case  there  is  more  lihan  comity.  There  is  a 
legal  sanction  to  the  corporation  by  the  laws  of  Illinois.  We 
flunk,  therefore,  that  the  jurisdiction  of  this  court  may  be 
sustained  in  this  case. 

The  plaintiff  is  alleged  to  be  a  stockholder  in  the  corpora- 
tion, but  this,  we  suppose,  does  not  prevent  him  from  suing 
the  c<Hnpany  under  the  contract.  His  interest  in  the  com- 
pany extends  to  the  stock  he  has  subscribed  and  the  consequent 
rights  of  one  of  the  corporators ;  but  he  is  individualized  in 
the  contract,  and  whilst  he  would  be  held,  under  it,  individu- 
ally responsiUe,  he  niust  have  a  remedy  against  the  corpora- 
tion for  any  fiEulure  on  its  part. 

A  spedal  demurrer  is  filed  to  the  dedaration.  After  stating 
the  power  by  the  defendant  to  alter  the  contract,  the  declara- 
tion avers,  ^^that  after  the  making  and  delivery  of  said 
writing  obligatory  the  said  defi^dant  altered  said  specifications 
and  greatly  increased  the  amount  of  work  to  be  done  by  said 
plaintiff  under  said  contract,  to  wit :  in  the  sum  of  five  thou- 
sand dollars,  and  thereby  so  increased  the  amount  of  labor  to 
be  done  and  materials  to  be  ftimished  by  plaintiff  and  said 
Isaac,  that  they  could  not  perform  the  same  within  the  time 
specified  therein." 

The  cause  of  demurrer  assigned  is  a  want  of  certainty  in 
the  excuse,  for  not  performing  the  contract  within  the  time 
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limited.  On  a  general  demnner  we  snppose  the  dedaraticHi 
might  have  been  sustained,  bnt  it  is  not  good  on  a  demnrrer 
where  the  causes^  are  assigned.  The  specifications  may  be 
considered  more  a  matter  of  form  tiban  snbstance.  But  it  is 
proper  that  the  defendant  shonld  haye  reasonable  notice  of  the 
alterations  in  the  contract  by  way  of  excuse,  that  the  defendant 
may  meet  them  by  proof.  In  this  respect,  we  Uiink,  the 
dedaration  is  defective  and  that  the  demnrrer  mnst  be 
sustained. 

The  sixth  plea  alleges  that  the  defendant  did  not  alter  the 
contract  so  as  to  increase  the  amount  of  work  to  be  done,  so 
that  the  same  could  not  be  completed  within  the  time  limited. 

This  plea  answers  only  a  part  of  the  second  count  in  the 
declaration.  The  plaintifT  alleges  that  he  was  prevented 
&om  going  on  with  the  work.  To  this  important  allegation 
no  answer  is  given.  The  plea,  therefore,  that  the  alterations 
did  not  so  increase  the  labor  of  the  defendant  so  that  the  same 
could  not  be  completed  within  the  time  limited,  answers  only 
a  part  of  the  allegation  in  the  count,  and  the  plea  is,  there- 
fore, defective.    The  demurrer  to  it  is  sustained. 

On  the  same  ground  the  demurrer  must  be  sustained  to  the 
seventh  plea.  That  plea  avers  that  the  alterations  mentioned 
in  said  second  count  did  not  require  any  extension  of  the  tame, 
but  does  not  answer  the  other  and  important  averment  in  the 
count,  that  the  plaintiff  was  prevented  from  going  on  with 
the  contract. 

On  application  leave  is  giveii  to  plaintifT  and  defendant  to 
amend  their  pleadings. 
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LBSBsac  07  Baibd  asd  BABTifOBe  V.  Benjahik  Wolfe. 

A  witness,  at  whose  instance  an  ejectment  is  brought,  and  who  is  the  assignee 
of  a  part  of  the  oonsideratkiaii,  for  which  the  land  was  sold,  and  the  suit  being 
brought,  on  a  iailnie  to  pay  the  consideration,  is  not  a  competent  witness. 

The  statute  of  limitations  does  not  run  against  an  equitable  title,  nor  in  favor  of 
one. 

A  presanption  of  a  title  may  arise  from  long  possesrion,  and  under  such  circum- 
stances as  are  fovorable  to  such  a  presampt^m. 

But,  it  may  be  rebutted  by  circumstances  or  positive  proo£  lb  many  cases  the 
comt  will  refer  the  presumption  to  the  jury  for  their  consideration  and  decision. 

Messrs.  Smith  and  Sullivan  {ot  plaintifEs. 
Mr.  JudaA  for  defendant. 

OPXKIOK  OF  THfi  OOUBT. 

Fateeit  for  the  land  in  controv^^y,  was  given  in  evidence, 
to  James  Baird  or  to  his  legal  representatives,  for  four  hun- 
dred acres,  dated  21st  September,  1847. 

Peter  Bartmoss  and  ]^  Adams  being  sworn,  proved  the 
heirship  of  the  lessors  of  the  plaintifb. 

Mr*  Ewing  being  offered  as  a  witness,  was  objected  to,  on 
the  gronnd  of  interest.  It  appears  that  he  commenced  the  suit 
and  procured  Mr.  Browning  to  become  secnrity  for  costs,  and 
it  was  alleged,  promised  to  indemnify  him.  Mr.  Browning 
on  being  examined,  said  Ewing  informed  him,  when  he  ap- 
plied to  him  to  indorse  for  costs,  that  the  party  was  good,  bnt 
did  not  spedaUy  promise  to  indemnify  him.  Bat  the  witness 
expected  Ewing  wonld  not  pennit  him  to  be  injmred. 

It  appeared  that  Ewing  wa^  the  assignee  of  a  small  part  of 
the  consideration  agreed  to  be  paid  for  the  land.  The  wit- 
ness was  admitted  to  give  evidence,  by  the  court,  subject,  at 
any  future  stage  of  the  case  to  be  overruled. 

A  deposition  was  offered  which  was  taken  under  a  rule  of 

court,  which  authorized  depositions  to  be  taken  under  the 

laws  of  the  State.    Those  laws  specify  certain  cases  in  which 

depositions  of  witnesses  may  be  taken,  which  do  not  require 

'the  reasons  for  taking  them  to  be  stated. 
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The  plaintiff  claimfi  a  right  to  take  them  because  they  live 
more  than  one  himdred  miles  from  the  place  of  holding  the 
court.  The  deposition  can  not  be  received  as  having  been 
taken  under  the  act  of  Congress,  as  the  requisites  of  that  Bd 
have  not  been  complied  with.  Is  the  deposition  admissible 
as  having  been  taken  under  the  laws  of  the  State  t  The  rule 
of  court  may  be  so  construed,  as  to  embrace  merely  the  mode 
of  taking  depositions,  where  the  right  exists  under  the  act  of 
Congress.  The  deposition  was  admitted  on  parol  proof  that 
the  witness  lives  more  than  one  hundred  miles  from  the  place 
of  holding  the  court. 

The  land  in  controversy  was  not  acquired  in  the  ordinary 
mode  of  entry  and  payment,  in  the  Segister's  and  Seceiver's 
offices,  under  the  act  of  Congress.  On  the  21st  of  April, 
1806,  an  act  was  passed,  authorizing  the  BegisteiB  and  Re- 
ceivers of  public  moneys  of  the  district  of  Yincennes  and 
Easkaskias,  under  the  direction  of  the  Secretary  of  the  Trea- 
sury, to  lay  out  one  or  more  tracts  of  land  in  their  respective 
districts,  for  the  purpose  of  locating  therein,  tracts  of  land 
granted  by  virtue  of  any  legal  Frendi  or  British  grants,  or 
of  any  resolution,  or  act  of  Congress,  etc.  The  daims  of 
the  character  above  stated,  under  various  subsequent  acts  of 
Congress,  and  the  action  and  reports  of  the  land  officers 
were  examined,  and  confirmed  by  Congress,  and  certificates 
were  issued  which  authorized  the  person  to  whom  issued,  to 
locate  the  tract  within  the  time  and  place  limited.  Diis  tract 
of  four  hundred  acres  was  acquired  in  this  mode.  It  was 
located  by  Baird,  who  sold  the  land  to  Duncan,  and  wbo,  it 
is  alleged,  never  paid  the  full  amount  of  the  considaration. 
Ewing  was  the  assignee  of  the  consideration  to  be  paid,  bro 
hundred  and  fifty  dollars  with  interest,  and  suit  is  com- 
menced to  recover  the  possession,  by  reason  of  the  failure 
to  pay  the  consideration  in  ftiU. 

The  agreement  for  the  sale  of  the  land  to  Duncan,  was 
proved,  and  that  &n  imperfect  deed  was  made  out  by  Baixd, 
which,  together  with  the  agreement,  was  placed  in  the  handa 
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of  Ewing  in  June,  1824.  In  1825,  the  witness's  honse  was 
bomt,  and  these  papers  were  bnrnt  with  it.  It  seems  two 
hundred  and  fifty  dollars  of  the  purchase  money  remained 
unpaid,  and  of  which  Ewing  was  the  assignee.  And  Ewing 
states,  that  from  year  to  year,  from  1819,  at  the  time  of  the 
sale,  to  1824,  Duncan  promised  payment. 

One  witness,  who  was  one  of  Duncan's  executors,  and 
who  ezanained  his  papers,  never  saw  a  receipt  for  the  bal* 
ance  of  the  purchase  money.  He  never  saw  a  deed  from 
Baird  for  the  land.  In  1885-6  believes  Wolfe  claimed  the 
whole  tract.  He  claimed  the  whole  of  it  prior  to  the  sherifiPs 
sale.  Wolfe  took  possession  of  the  land  in  1840  or  41.  He 
purchased  from  Sloan,  and  one  of  the  witnesses  stated  that 
he  had  seen  a  deed  fi^m  him  to  Wolfe. 

The  above  is  the  ground  on  which  the  plaintiffi  rest  to 
recover  the  possession  of  the  land.  The  legal  title  being  in 
them  undei^  the  patent,  and  a  part  of  the  consideration  money 
not  being  paid. 

The  defense,  gentlemen  of  the  juiy,  is,  first,  that  the  pur- 
chase money  has  been  paid.  A  receipt  is  produced,  which, 
it  is  alleged,  was  given  for  the  balance  of  the  purchase  mo- 
ney. The  genuineness  of  the  receipt,  and  the  circumstances 
under  which  it  was  procured,  are  for  your  determination.  If 
you  shall  find  that  the  consideration  money  has  been  folly 
paid,  it  will  take  away  from  the  plaintiffs  all  equitable  con- 
siderations, and  leave  them  only  the  claim  to  the  legal  titie. 

On  tiie  part  of  tiie  defendants,  it  is  insisted,  that  the  act  of 
Congress  confirming  the  right  to  this  tract  to  the  original 
claimant,  under  the  report  of  the  Kegister  and  Beceiver, 
vested  in  the  claimant  the  legal  titie.  This  was  not  the  effect 
of  the  confirmation.  It  was  the  right  to  four  hundred  acres 
of  land  which  was  confirmed,  and  not  any  particular  tract  of 
land.  The  certificate  which  the  claimant  received,  as  evi- 
d^ioe  of  his  right,  authorized  the  location  of  four  hundred 
acres  of  land,  but,  until  such  location  was  made,  tiie  claim 
was  without  locality,  except  within  the  district  designated, 
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£sr  the  satiBfiEution  of  such  claims.  A  legislatiTe  act  con- 
fimdng  a  title,  which  was  in  its  terms  final,  and  required  no 
foriher  action  of  the  goyemment,  would  be  considered  a 
grant.    But  the  right  before  ns  was  not  of  this  character. 

The  statute  of  limitations  of  twenty  years  is  relied  on,  as 
a  bar  to  the  plaintifb'  recoyery.  To  maintain  tiiis  defense 
an  adyeiBe  title  mnst  be  shown.  Since  1814,  this  daim 
appears  to  haye  been  under  Doncan,  and  there  would  seem 
to  be  no  daim  of  an  adyerse  character,  nnless  it  can  be  set 
op  nnder  the  sheriff's  deed.  An  equitable  daim,  however 
strong  it  may  be,  can  not  be  set  np  at  law  to  defeat  the  legal 
title.  Nor  can  tlie  statute  of  limitations  be  pleaded  as  a  bar 
to  a  legal  title,  where  the  defendant  has  only  an  equity. 

Until  the  emanation  of  the  patent  in  1847,  the  legal  title 
to  the  land  in  dispute,  it  is  contended,  remained  in  the  United 
States.  The  statute  does  not  run  against  the  government, 
nor  against  an  individual  who  holds  only  an  equitable  title. 

By  the  revised  statute  of  1843,  page  455,  an  individual 
who  holds  a  final  certificate  for  lands  purduised  from  the 
United  States  is  vested  with  the  legal  title,  so  as  to  subject  it 
to  the  lien  of  a  judgment,  and  to  execution,  as  where  the 
patent  has  issued.  But  this  law  was  not  passed  until  after 
the  above  transaction.  As  the  law  then  stood,  the  equitable 
title  could  not  be  sold  on  execution,  and  a  sheriff's  deed,  it  is 
supposed,  on  a  sale  of  the  equity  merdy,  could  not  convey  a 
title  which  could  be  set  up  nnder  the  statute.  A  title  may  be 
set  up  under  the  statute,  which  is  fair  upon  its  fiuse,  but 
inoperative,  as  it  was  adopted  to  protect  a  bona  Jlde  bolder 
under  such  a  title.  But  a  sheriff's  title  mnst  be  considered 
as  essentially^  connected  with  the  judgment ;  and  when  the 
sheriff  att^npts  to  sell  that  which  is  not  subject  to  execution^ 
he  can  convey  no  title,  and  a  void  title  is  not  one  which  the 
statute  will  protect.  The  purchaser,  at  most,  insuch  a  caae^ 
could  take  only  the  right  hdd  by  the  defendant  in  the  judg- 
ment ;  and  that  right  being  only  an  equitable  one,  could  not 
avail  the  defendant  against  the  legal  tiUe. 
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Ewing  is  an  interested,  witness,  as  the  Teooyeiy  is  for  his 
benefit;  and  it  appears  hy  a  contract  with  Bartmoss  he  is 
lespomible  for  tiie  costs,  and  wliat  he  has  said  is  withdrawn 
fiom  the  jniy. 

But  waiving  a  reliance  npon  the  statate  of  limitations,  the 
counsel  for  the  defendant  relies  on  the  presumption  of  a 
deed  to  Dnncan. 

This  presumption  is  founded,  1.  On  a  possession  of  thirty* 
five  years.  2.  Ko  contract  respecting  the  title  'w,bb  known 
for  a.  long  time.  S.  That  Dunq^  had  the  ability  to  pay  the 
amount.  4.  The  receipt  of  the  balance  by  Sulliyan  to  be 
paid  on  the  execution  of  the  deed.  S.  Acquiescence  of  the 
cUdmants  in  the  sheriff's  sale  to  defendant.  6.  The  loss  of 
the  recorder's  office  in  Enox  ooxmty,  by  fire.  7.  The  recital 
in  the  deed  from  Duncan  to  McOall.  8.  The  controversy 
between  Duncan  and  Tuckers,  in  whi^  Duncan  said  he  had 
left  his  tide  at  home. 

The  {^resumption  of  title  arises  from  lapse  of  time  and 
drcumstanoes,  which  may,  however,  be  rebutted.  When  an 
individual  has  been  a  long  time  in  the  possession  of  the 
property,  and  there  are  no  facts  proved  which  go  to  rebut 
sndi  presumption,  the  court  will  leave  the  question  to  the 
jury  whether  a  title  may  not  be  presumed.  But  in  this  case, 
although  the  possession  has  been  in  the  defendant  and  those 
wiio  preceded  him  in  the  claim  of  purchase  many  years, 
yet  there  are  facts  which  conduce  to  show  that  the  whole 
of  the  consideration  money  has  not  been  paid ;  and  the  deed 
to  Duncan  was  not  to  be  executed  until  the  whole  of  the 
purchase  money  should  be  paid.  It  is  true  there  is  an 
acknowledgment  of  the  receipt  of  the  consideration  on  the 
deed,  but  this  is  not  conclusive  and  may  be  explained. 
Indeed  in  all  conveyances  the  consideration  is  acknowledged. 

The  receipt  to  Sullivan,  if  genuine,  shows  an  intention  by 
Duncan  to  pay  the  balance,  but  it  does  not  appear  that  Sulli- 
Tan  was  acting  as  the  agent  of  Baird,  or  that  he  had  a  right 
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to  receive  the  money.  In  reoeiving  it  he  acted  as  the  agent 
of  Duncan,  and  nnlesB  it  was  paid  over,  to  liie  proper  per- 
sons, Duncan  could  not  claim  a  credit  for  it.  The  money 
it  seems,  was  to  be  paid  when  the  deed  was  executed. 

The  deed  that  was  made  out  by  Sullivan  for  Baird  was 
defective  in  not  describing  the  boundaries  of  the  tract,  and 
it  seems  that  this  deed  was  never  delivered.  There  is  no 
controversy  as  to  the  whole  of  the  consideration  being  paid, 
except  the  two  hundred  and  fifty  or  fifty-four  dollars.  NoWj 
this  will  explain  why  the  possession  of  the  land  was  taken 
and  improvements  made,  by  the  acquiesence  of  those  who 
obtained  the  patent  Until  the  patent  was  obtained,  Baird 
could  not  make  a  deed  that  would  be  operative  firom  its  date. 
The  patent,  it  seems,  was  not  issued  until  1847.  A  deed 
made  before  that  time  to  Duncan,  would  have  been  made 
good  by  the  patent,  but  the  date  of  the  patent  is  of  some 
importance,  as  it  may,  in  some  degree  account  for  the  reason 
why  a  deed  was  not  made  to  Duncan.  And  also  the  recogni- 
tion or  admission,  at  difierent  periods  by  Duncan,  that  the 
above  small  balance  was  due. 

Upon  the  whole  the  facts  are  left  with  the  jury,  whether 
firom  a  deliberate  consideration  of  them,  the  jury  can  pre- 
BTune  a  deed  from  the  lessors  of  the  plaintifft,  or  from  their 
ancestor.  If  there  be  any  thing  in  the  case  to  make  the  pre- 
sumption doubtful,  as  to  a  deed  having  been  executed  to  Don- 
can,  it  will  not  be  presumed. 

Jury  found  for  plaintifi*.    Judgment. . 
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Under  thakwi  of  Inditna  on  all  jtadgments  tbere  is  a  lien  oa  the  land*  of  the 
defendant  ten  jiean. 

Judgments  entered  on  the  same  day,  create  equal  liens,  and  the  issuing  of  an 
execution  on  any  one  of  them  does  not  afiect  the  lien  on  thefothers. 
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The  land  of  the  defendant  being  sold,  a  pro  rata  distribution  of  the  proceeds  should 
be  made  in  satisfaction  of  the  judgments. 

The  diligence  of  a  plaintiff  can  not  give  him  an  advantage  over  the  others. 

The  judgment  lien,  in  its  e£^t,  is  similar  to  mortgage^  liens. 

A  sale  on  one  mcMrtgage,  the  other  mortgagees  not  being  made  parties,  can  not 
afiect  their  liens. 

The  sale  will  be  considered  as  subject  to  the  other  mortgages,  to  the  same  extent 
they  being  ecpial  liens,  etc. 

Messrs.  Morrison  and  Majors  for  plaintiffs. 
Messrs.  Smith  and  Newcomb  for  defendant. 


OPINION  OF  THE  OOUBT. 

Tms  action  is  brought  against  the  marshal  and  his  secnri- 
ties,  charging  him  with  a  fidse  return  on  an  execution,  by 
which  the  plaintifis  have  failed  to  receive  the  amount  made 
on  their  execution,  etc. 

The  defendant  pleaded  specially  several  pleas,  that  cer- 
tain judgments  were  obtained  at  the  same  term,  and  that 
executions  were  issued,  etc.  And  that  the  defendant  Hanna 
was  ready  to  pay  and  had  offered  to  pay,  a  pro  rata  amount 
on  the  execution  of  the  plaintiff.  To  these  pleas  the  plaintifis 
filed  demurrers  assigning  the  cause  of  demurrer. 

The  fourth  breach  assigned  in  the  declaration  is,  ^'that  the 
money  made  belonged  to  the  plaintiff,  and  that  defendant 
Hanna  re&sed  to  pay  it  to  the  plaintiffs,  or  return  it,  etc.,  as 
commanded." 

The  fifth  breach  is,  "  that  the  marshal's  return  is  fiJse  and 
partial,  in  that  it  assumes  that  the  sums  awarded  and  appor- 
tioned by  him,  were  due  to  the  persons  to  whom  he  awarded 
them,  when  in  £sict  much  less  was  due  on  the  executions 
adverse  to  the  plaintiffs  and  much  more  was  justly  due  to 
them." 

These  two  breaches  are  not  placed  on  the  ground  that  the 
plaintiffs  had  priority  by  reason  of  their  superior  diligence, 
but  as  a  matter  of  right  appearing  from  calculation.  The 
plea  purports  to  go  to  the  whole  declaration,  but  does  not 
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answer  either  of  the  above  breaches.  In  this  the  plea  is 
defective  and  the  demurrer  to  it  must  be.  sustained. 

The  marshal  was  required  by  the  writ  to  make  the  money, 
and  have  it  at  the  return  of  the  writ.  If  he  undertake  to  pay 
over  according  to  the  rights  of  the  plainti£[8  in  the  several 
executions,  he  acts  at  his  peril,  and  he  is  liable  should  he 
make  any  other  than  a  legal  application  of  the  money  in  his 
hands. 

The  facts  out  of  which  the  principal  questions  arise  are, 
1.  That  the  plaintifis  obtained  a  judgment  on  the  19th  of 
Kov.,  1888,  against  John  Allen  for  $957  24.  A  second 
judgment  was  enter^  in  favor  of  Newlin  and  Marshal  against 
Allen,  on  the  same  day,  for  $1093  62 ;  and  a  third  judgment 
in  fiivor  of  Lester,  Price  and  Oook,  against  Allen,  was  entered 
on  the  same  day,  for  $3056  71. 

Fletcher  and  Butler  were  attorneys  in  the  last  two  named 
cases.  On  the  7th  of  February,  1839,  was  issued  a  capias 
ad  satis  faciendt^m^  on  the  first  named  judgment,  which  was 
served  and  a  prison  bound  bond  was  taken  by  the  marshal, 
22d  March,  1889.  The  defendant  remained  in  custody 
until  the  Act  of  Indiana  of  1842,  providing  for  the  enlarge- 
ment and  dischaige  of  debtors,  which  being  adopted  by  Con- 
gress, in  a  general  enactment,  that  in  rega^L  to  imprisonment 
for  debt,  the  State  law  should  be  followed  by  the  courts  ci 
the  United  States,  the  defendant  was  discharged  6om  his 
imprisonment. 

On  the  last  two  judgments,  executions,  17th  December^ 
1838,  were  issued,  which  were  retemed  ntUla  bona.  And  on 
the  5th  March,  1839,  an  alias  writ  of  scire  facias  on  each 
of  the  last  two  judgments,  was  issued,  which  were  levied 
upon  several  tracts  of  land.  Before  the  judgments  were 
entered  Allen  sold  the  land  and  conveyed  it  in  fee  simple  to 
one  Ooats,  who  gave  two  promissory  notes  for  $2,000,  one 
payable  18th  of  August,  1841,  the  other  the  ISth  of  August^ 
1842,  and  also  executed  a  deed  of  mortgage  on  the  land. 
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Tbe  mortgage  was  assigned  to  Fletcher  and  Butler  as  secu- 
rity for  the  payment  of  the  two  judgments,  and  another  claim 
of  one  thousand  dollars. 

Butler  and  Fletcher  agreed  to  stay  proceedings  on  the  exe- 
cutions, until  the  16th  of  May,  1844 ;  when  writs  of  vend, 
essponas  were  issued  to  be  executed  with  the  consent  of  the 
defendant  Allen,  dated  the  day  of  sale. 

On  the  30th  of  March,  1844,  a  writ  otjieri  facias  was 
issued  on  the  judgment  in  fayor  of  Bockhill,  Smith  &  Bock- 
hill,  and  the  marshal,  on  the  12th  of  April,  1844,  levied  it 
on  the  land^  which  had  before  been  levied  on  by  similar  writs 
on  the  other  judgments,  the  5th  of  March,  1889. 

The  land  was  struck  off  on  the  sheriff's  sale  to  Fletcher 
and  Butler,  for  $1360,  as  described  by  the  said  writ  of  jlS.  fa* 
the  venditioni  eoi^miaa  being  in  the  hands  of  the  marshal, 
Fletcher  and  Butler  had  no  knowledge  of  the  execution  issued 
on  the  Bockhill  judgment  until  the  16th  of  May,  1844. 

On  application  to  the  court,  founded  upon  affidavit,  the 
above  sale  was  set  aside,  and  executions  being  issued  on 
all  the  judgments,  the  marshal  returned  that  he  had  sold  the 
land  on  aU  the  executions.  The  court  directed  a  pro  rata 
distribution  of  the  proceeds  of  the  sale  on  all  the  judgments. 

And  the  question  is  made  from  the  pleadings  in  this  action, 
whether  the  Bockhill,  Smith  and  Bockhill  judgment  is  en- 
titled to  a  preference  over  the  other  two  jud^gments,  in  the 
application  of  the  proceeds  of  the  sale.  The  plaintiffs'  coun- 
sel contends  that  it  is,  by  reason  of  the  levy  made  on  the 
land  on  the  12th  of  April,  1844,  under  an  execution  on  the 
Bockhill  judgment.  The  previous  levy  on  the  same  land, 
made  the  6th  of  March,  1839,  lilder  the  other  judgments, 
he  contends  had  become  inoperative  by  not  having  been 
prosecuted  for  some  five  years. 

The  plaintiff's  counsel  claims  that  by  his  superior  diligence, 
he  is  entitled  to  the  full  satisfaction  of  his  judgment  to  the 
exclusion  of  the  other  two.    And  he  relies  confidently  on  two 
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dedsions  in  New  York,  and  one  by  the  Supreme  Gonrt  of 
Indiana,  which  adopted  the  New  York  deciBions.  In  the 
case  of  Adams  v.  Dyer^  8  John.  Eep.  347,  the  conrt  held, 
where  judgments  in  £Eiyor  of  different  plaintiffs  against  the 
same  defendants,  are  filed  and  docketed  on  the  same  day,  the 
plaintiff  who  first  issues  a  fi.  fa.  the  execution  of  whidi  is 
commenced  by  the  sheriff^s  adyertising  the  defendant's  lands 
for  sale,  gains  a  preference,  as  to  the  lands,  which  can  not  be 
defeated  by  a  subsequent  execution  issued  by  another  plain- 
tiff. And  afterwards  in  the  case  of  Waterman  y.  Hadcins, 
11  John.  Bep.  228,  it  was  decided,  that  where  judgments  in 
fiBkyor  of  A  and  B  respectiyely,  against  C  were  filed  and 
docketed  the  same  day,  and  A  issued  a  fieri  facias  to  the 
sheriff  of  New  York,  and  B  afterwards  assued  a  tegkOum  fi. 
fa.  to  the  sheriff  of  W,  under  which  the  sheriff  leyied  on  Ihe 
lands  of  0,  and  adyertised  the  same  for  sale,  and  a  few  dajs 
afterwards,  issued  a  testatum  fi.  fa.  to  the  sheriff  of  W;  hdd 
that  the  sheriff  of  W  was  first  to  apply  the  money  leyied  by 
him  to  the  satisfaction  of  B's  execution. 

And  in  the  case  of  Michart  y.  John  0.  Boyd  et  a2,  decided 
Noyember  term,  1848,  the  Supreme  Court  of  Indiana  held, 
that  land  acquired  by  the  defendant  subsequent  to  two  judg- 
ments entered  against  him,  that  the  lien  equally  attached  on 
both,  although  one  of  the  judgments  was  prior  in  date  to  the 
other.  And  they  say,  ^^the  next  question  is^  whether  the 
circumstance  that  Starr  and  Smith's  execution  was  issued 
and  leyied  on  the  land  before  the  issuing  of  the  plaintiff's 
execution,  makes  any  difference.  This  point  they  say  ia 
settled  by  authority,  and  they  refer  to  the  cases  in  Johnson 
aboye  cited,  and  to  a  case  fti  1  Howard's  Miss.  Bep.  89.  In 
the  present  case,  they  say,  ^^  Starr  and  Smith's  execution 
being  the  first  issued  and  leyied,  giyes  them  the  priority,  as 
the  most  yigilant  creditors,"  etc. 

These  authorities  are  entitled  to  the  highest  respect  and 
generally  we  should  follow  them  as  safe  guides,  bat  in  the 
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present  case  we  can  not  do  so,  unless  the  decision  in  Indiana 
shall  be  considered  as  giving  a  constraction  to  a  statute  of 
the  State,  in  which  case  onr  role  of  decision  requires  a  con- 
formiiy  to  it. 

We  suppose  it  is  clear,  that  the  decision  does  not  depend 
upon  the  construction  of  a  statute.  There  is  no  provision  in 
the  statutes  of  Indiana  which  touches  this  question  or  can 
have  any  bearing  in  its  decision.  And  this  point  is  left  with 
the  remark,  that  it  must  rest  upon  general  principles,  as  to 
diligence,  there  being  no  provision  on  the  subject,  in  regard 
to  executions  where  the  judgment  liens  are  equal. 

By  the  statute  of  Indiana,  a  judgment  cre^tea  a  lien  on  the 
real  estate  of  the  defendant,  from  the  time  of  its  rendition  to 
the  expiration  of  ten  years.  This  provision  is  unequivocal, 
and  is  aa  binding  as  a  mortgage.  In  Rmikin  v.  SooU^  12 
Wheat.  607,  the  court  said,  ^4t  is  a  universal  principle,  that 
a  prior  Hen  is  entitled  to  prior  satisfaction  out  of  the  thing  it 
binds,  xmless  the  lien  be  intrinsically  defective,  or  is  displaced 
by  some  act  of  the  party  holding  it,  which  shall  postpone  him 
at  law  or  in  equity.  Mere  delay  in  proceeding  to  execution 
is  not  such  an  act." 

In  the  case  under  consideration,  the  liens  are  equal.  The 
judgments  were  rendered  on  the  same  day.  And  it  is  con- 
tended by  the  counsel  that  the  most  diligent  plaintiff  obtains 
a  preference  over  the  other  two.  He  admits  that  this  dili- 
gence can  not  affect  the  lien  of  a  prior  judgment.  If  it  can 
not  affect  a  prior  judgment,  how  can  it  affect  a  lien  of  equal 
date  ?  The  lien  does  not  depend  upon  a  race  of  diligence  on 
the  executions.  It  stands  good,  under  the  statute,  for  ten 
years.  It  is  not  liable  to  be  misplaced  by  the  greater  dilir 
genoe  of  the  plaintifis  in  the  other  cases.  The  statute  makes 
no  provision  on  the  subject,  the  lien  is  complete,  the  judg- 
ment being  kept  alive  for  ten  years. 

Suppose  three  mortgages  had  been  given  on  the  same  land 
and  on  the  same  day,  to  the  plaintiffl  of  the  three  judgments. 
Could  either  of  the  three  mortgagers,  by  filing  a  bill  or  other- 
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bj  legisliKtive  piovision;  and  the  pluntiffii  in  eadi  judgment 
having  equal  right  to  claim  satisfaction  out  of  the  land  sold, 
in  proportion  to  tbe  demands  of  eadb,  and  the  proceeds,  no 
other  i^pplication  of  the  proceeds  can  be  legally  made. 

Bnt  in  what  consists  l^e  snperior  diligence  of  the  plaintafTs 
in  the  Bocfchill  judgment  ? 

The  plaintiffi  in  the  other  oases  cansed  a  levy  to  be  made 
on  the  land  the  5th  March,  1S39.  M  that  time  Allen,  the 
defendant,  was  in  prison  bounds,  nnder  the  eaa  sa  issued  on 
the  BockhiU  judgment,  and  remained  in  prison  for  several 
years.  After  his  discharge,  and  not  nntil  Uie  SOth  of  March, 
1844,  was  an  execution  levied  nnder  the  Eockhill  judgment. 
The  land  was  advertised,  and  on  the  day  of  sale  the  marshal 
had  in  his  hands  two  writs  of  vend,  exponas^  commanding 
him  to  sell  the  land  on  the  other  two  judgments.  The  sale 
was  set  aside  by  the  court,  and  executions  were  issued  on  all 
the  judgments,  and  the  sale  was  made  on  all.  Under  these 
circumstances,  the  court  directed  a  jpro  rata  application  of 
the  proceeds  of  the  sale  on  all  the  judgments. 

Now,  if  the  decision  were  to  turn  on  the  question  of  dili- 
gence, how  should  the  money  be  applied  %  The  levy  on  the 
land  under  the  two  judgments,  bcdng  five  years  before  the 
Sockhill  levy,  it  is  contended  that  the  first  levy  was  made 
void  by  a  want  of  diligence.  There  is  no  provision  of  the 
statute,  that  a  levy  shall  be  prosecuted  with  diligence,  nor  is 
there  any  such  principle  of  law.  If  a  levy  be  made,  merely 
to  cover  the  property,  it  is  firaudulent,  and  on  that  ground  it 
may  be  set  aside.  But,  we  are  speaking  of  a  "bona  fids  pro- 
cedure. The  levy  on  real  estate  may  be  permitted  to  lie  to 
the  extent  of  the  lien  of  the  judgment,  unless  other  levies 
Bhall  be  made  under  junior  judgments,  or  judgments  rendered 
on  the  same  day,  having  equal  liens.  And,  in  such  a  case 
the  land  being  sold  must  be  distributed  as  the  prior  or  equal 
liens  of  the  judgments  shall  require.  An  equal  lien  is  not 
37 
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leBB  strong  for  9»pro  ratomnonnt  of  the  proceeds,  thana  prior 
judgment  is  for  satisfiBM^on. 

The  superior  diligence  would  seem  to  be,  not  on  tiie  part 
of  the  Bockhill  plaintiffi,  but  by  the  plaintifb  in  the  other 
judgments.  But  this  is  not  a  question  of  diligence,  but  as  to 
the  effect  of  equal  judgment  liens,  undar  the  drcumstances; 
and  we  hold,  that  tixe  liens  being  equal,  the  proceeds  of  the 
land  sold  must  be  paid  on  the  executions  jpro  rate,  without 
regard  to  the  means  by  which  the  sale  was  effected. 

As  the  above  decision  did  not  determine  the  action  for  a 
false  return,  at  a  subsequent  term,  the  above  points  were 
again  argued,  and  the  court  intimated  that  their  views  re- 
mained unchanged,  and  at  the  earnest  request  of  the  counsel 
for  the  plaintiffs  the  points  were  certified  to  the  Supreme 
Court. 
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John  Stewast  v.  Mobgan  S.  Dbabha  et  al 

A  note  being  sent  to  the  defendants  to  suin,  for  a  debt  acknowledged  to  be  due, 
the  defendants  sobstituted  a  note  for  the  same  amount,  dated  on  Sunday. 

A  MU  of  discorery  was  filed,  in  which  the  defendants  were  called  to  answer,  as 
to  the  above  fact 

The  defendants  demurred,  as  the  answer  required  would  subject  them  to  a  pen- 
alty for  a  breach  of  the  Sabbath. 

The  court  sustained  the  demurrer. 

Also,  they  sustained  a  demurrer  to  that  part  of  the  bill,  requiring  the  defendant 
Drasha,  to  answer  whether  he  was  not  a  lawyer,  and  did  not  write  the  note. 

Mr.  Joy  for  the  complainant. 
Mr.  Howard  for  defendant. 

OPISnON  OF  THB  OOUBT. 

This  is  a  bill  of  discoyery  to  aid  in  a  snit  at  law.  The 
defendants  being  indebted  to  the  plaintiff  in  $600,  neglected 
to  pay.  Demand  and  protest  being  made,  notice  was  given 
by  letter  that  the  note  must  be  paid  or  stut  would  be  com- 
menced. Some  correspondence  took  place,  and  defendants 
agreed  to  give  a  new  note,  including  costs  of  protest,  etc., 
payable  in  sixty  days.  Such  a  note  was  drawn  and  handed 
to  one  of  the  defendants  to  be  taken  to  Pontiac,  where  they 
resided,  to  be  executed.  But,  instead  of  signing  the  note 
given  to  them,  they  substituted  another  of  the  same  amount. 
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dated  the  2l8t  of  March,  1847,  the  note  sent  being  dated  the 
16th  of  March.  The  note  snbstitated  was  dated  on  Sunday, 
and  Bnit  being  bronght  the  defense  set  np  is,  tiiat  the  note 
being  dated  on  Sunday,  is  illegal  and  can  not  be  enforced. 

A  bill  was  filed  in  which  the  complainant  called  npon  the 
defendants  to  answer  the  above  &ctB.  The  defendants  de- 
mur, on  the  ground,  that  by  answering  they  would  snbject 
themselyes  to  a  penalty  for  a  breach  of  the  Sabbath. 

The  court  sustained  the  objection  as  to  the  8th  interroga- 
tory, ^^  whether  the  said  note  was  actually  signed  by  all  of  the 
said  defendants  on  the  day  it  bears  date,  and  if  not,  then 
which  of  the  said  defendants  did  not  sign  the  same  on  'that 

day." 

As  the  statute  inflicts  a  penalty  for  a  breach  of  the  Sabbath, 
which,  we  suppose,  consists  in  doing  an  act  on  that  day  not 
lawful  to  be  done,  we  are  bound  to  sustain  the  demurrer.  At 
the  same  time  we  can  not  forbear  to  say  that  the  objection, 
under  the  circumstances,  comes  with  a  bad  grace  from  the 
defendants.  It  would  seem  such  an  objection,  where  the  act 
of  giving  the  note  was  the  act  of  the  defendants,  and  against 
the  request  of  the  complainant,  authorizes  the  presumption 
that  the  note  was  dated  on  the  Sabbath,  with  the  view  to  the 
objection  now  made. 

The  court  also  sustained  the  demurrer  to  the  10th  interrog- 
atory, "  whether  the  said  Morgan  S.  Drasha  is  not  a  lawyer 
by  profession,  and  whether  the  said  note  so  substituted  was 
not  written  by  him,  or  by  some  one  in  his  presence  and  by 
his  direction." 

The  other  interrogatories  the  court  required  the  defendants 
to  answer. 
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BOBBBTS  &  BOBEBTB  V.  WaSD  &  WaBD. 

To  entitle  a  person  to  a  patent,  Us  inventioQ  or  improrement  must  be  new. 

It  must  also  be  usefoL 

These  points  being  submitted  to  a  jury,  tbey  found  against  the  plaintiff. 

Messrs.  0.  C.  £atee  and  J.  M.  Horjoard  for  complainants. 
Messrs.  Joy  and  Porter  for  defendants. 

OPmiOK  OF  THE  COUBT. 

This  bill  charges  the  defendants  with  the  violation  of  a 
patent  right.  The  complainants  claim  nnder  Isaac  Babbittf 
the  inventor,  in  virtne  of  legal  assignments  made  and  recorded 
in  the  patent  office,  the  right  within  the  State  of  Michigan. 

The  patentee  claimed  to  have  invented  a  new  and  improved 
mode  of  making  or  constmcting  the  boxes,  within  which  the 
gadgeons  or  jonmals  of  machinery  in  general  and  the  axles  of 
railroad  cars,  etc.,  are  to  mn,  by  which  mode  of  constnicting 
or  making  snch  boxes  or  bearings,  the  heating  and  abrasions, 
which  are  apt  to  oocnr  in  the  ordinary  mode  of  constnicting 
tbem,  and  their  dnrability  is  consequently  increased,  and  the 
following  is  the  fall  description  thereof: 

^*  I  prepare  boxes  which  are  to  be  received  into  housings 
or  plumber's  blocks,  in  the  ordinary  mode  of  forming  such 
boxes,  making  them  of  any  kind  of  metal,  or  metallic  oom- 
ponnd,  which  has  sufficient  strength  and  which  is  capable  of 
being  tinned.  The  ioner  side  of  these  boxes  are  to  be 
lined^etc 

To  prepare  the  boxes  for  the  reception  of  the  composition, 
I  cast  them  with  projecting  rims,  etc.  In  finishing  one  of 
these  boxes  I  cast  the  inside,  including  the  rim,  with  tin,  in 
the  well  known  manner  of  performing  the  operation.  The 
composition  being  melted  is  poured  in  through  a  hole  left  for 
tihe  purpose.  When  the  ledges  are  not  used  the  coating  of 
the  composition  metal  should  be  thin." 

And  in  the  summing  up  he  says,  ^^  what  I  claim  as  my 
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invention  is,  the  making  of  the  boxes  for  axles  and  gudgeons, 
in  the  manner  set  forth,  by  the  casting  of  hard  pewter  or 
composition  metal,  of  which  tin  is  the  basis,  into  the  said 
boxes,  they  being  first  prepared  and  provided  with  rims  or 
ledges  and  coated  with  tin,  as  hereinbefore  described." 

The  above  indndes  an  improvement  upon  the  original 
invention,  for  which  a  patent  has  also  been  obtained. 

An  issne  was  made  up  and  sent  to  the  jury  to  try,  whether 
the  invention  was  new  and  nseftd. 

To  entitle  an  individual  to  a  patent,  his  invention  must  be 
new  and  useful. 

In  ascertaining  its  usefulness,  it  is  not  important  that  it 
should  be  more  valuable  than  other  modes  of  accomplishing 
the  same  result;  but  it  must  be  a  practicable  method  of  doing 
the  thing  designed,  in  which  its  utility  will  more  or  less 
consist 

The  invention  must  be  new.  In  the  present  case  the 
improvement  of  the  present  box  used  for  wheels  so  as  to  retain 
the  composition  metal,  and  the  metal  thus  composed  and 
applied  as  stated,  constitute  the  invention.  Now  if  any  oth^ 
individual  used  a  similar  box  and  compound,  before  the 
invention  claimed  by  Babbitt,  he  can  have  no  exclusive  right. 
If  a  box  was  constructed  upon  the  same  principle,  thou^ 
not  exactly  in  the  same  manner,  it  will  defeat  that  part  of  the 
plaintijBT's  daim.  The  word  prindple,  as  applied  to  mechan- 
ics, is  where  two  machines  or  things  are  made  to  operate, 
substantially  in  the  same  way,  so  as  to  produce  a  sinular 
result,  they  are  considered  the  same  in  prindple.  As  where 
any  of  the  mechanical  powers,  the  lever,  the  screw,  the 
wheel,  etc.,  are  used  to  accomplish  certain  purposes,  the 
same  powers  being  used  in  a  somewhat  different  form,  to  do 
the  same  thing,  will  not  be  a  difference  in  principle.  Whether 
the  mechanical  instruments  be  larger  or  smaller,  whether 
their  action  be  horizontal  or  vertical,  the  prindple  is  the 
same. 
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The  patentee  daiins  a  combination  of  the  box  as  stated, 
and  the  composition  as  applied.  From  his  own  statement  he 
has  improved  the  box,  and  pnt  in  it  the  metal.  He  does  not, 
it  seems,  claim  that  the  component  parts  of  the  metal  are 
new  or  that  the  combination  of  them  is  so.  The  thing 
daimed  is,  the  use  of  a  softer  material  inserted  in  the  box  so 
as  to  prevent  its  heating  or  abrasion,  bj  the  action  of  the 
wheel*  In  this  view,  the  introduction  of  this  material  is  the 
principle  of  this  improvement,  and  not  the  particular  ele* 
ments  of  which  it  is  composed ;  and  if  it  shall  appear  to  the 
jmy  from  the  evidence,  that  a  material  similar  in  its  effect 
had  been  publicly  nsed  in  the  box  before  the  invention 
claimed  by  the  patentee,  his  patent,  in  this  particular,  is  void 
for  want  of  novelty. 

Evidence  was  given  to  the  jury  condndng  to  prove  a  want 
of  novelty  to  the  jury.  And  the  case  was  submitted  to  them 
on  principles  as  above  stated.  The  jury  found  for  the 
defendants.  A  motion  for  a  new  trial  was  made,  which  the 
court  overruled. 


Untted  States  v.  John  B.  Wiujahs. 

Congran  having  acted  upon  a  claim  for  damages,  done  to  the  farm  of  the  defend- 
ant, from  its  occupancy  by  the  troops  of  the  United  States,  no  further  allowance 
can  be  made. 

Some  proceedings  were  made,  mider  a  former  law,  for  damages,  and  it  seems  the 
commissioners  appointed  to  examine  the  premises  estimated  the  damages  much 
higher  than  was  allowed  by  the  late  act,  but  no  allowance  was  made  under  such 
piocednre,  and  they  can  not  now  be  considered. 

Mo  latches  are  imputable  to  the  goyemment 

No  presumption  of  pajrment,  from  the  lapse  of  time  can  be  raised  against  it. 

Mr.  Jf^orveU,  District  Attorney,  for  plaintiff. 
Mr.  Baohua  for  defendant. 

OPINION  OF  THE  OOUBT. 

This  is  a  bill  to  foreclose  a  mortgage.    On  the  27th  of 
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Jane,  1812,  the  defendant  executed  four  several  bonds^  each 
for  $800,  payable  annually,  with  mtereet. 

To  secure  the  payment  of  these  bonds  a  mortage  was 
executed  on  267  28-100  acres,  on  the  purchase  of  which 
from  the  United  States,  the  aboye  bonds  were  given  as  the 
consideration. 

This  bill  was  filed  on  the  7th  of  Febmaiy,  1844. 

At  the  June  term  of  this  court,  1845,  the  cause  was  con- 
tinued to  give  him  an  opportunity  to  obtain  the  action  of 
Oongress  on  defendant's  claim  for  damages  committed  by  the 
ITnited  States  troops,  on  the  premises  in  1818.  On  the  8th 
of  August,  1846,  an  act  was  passed  directing  the  Seeretaiy 
of  the  Treasury  to  credit  the  defendant  in  this  cause  as  on 
the  15th  of  Januaiy,  1814,  on  his  bonds  and  mortgage  for 
$8200,  with  interest  tiU  paid,  that  being  the  amount  of  the 
purchase  money  of  a  farm,  etc.,  two  thousand  dollars,  for 
damages  done  to  his  farm  by  the  troops  of  the  United  States 
occupying  it. 

The  defendant  in  his  answer  admits  the  purchase,  the 
bonds  and  mortgage,  and  the  occupancy  of  the  iann  by  the 
troops  of  the  United  States,  by  which  he  avers  the  feirm 
was  ruined,  by  the  destruction  of  the  improvements  on  it, 
whidi  constituted  its  chief  value. 

Under  the  act  of  9th  of  April,  1816,  which  provided  for 
the  appointment  of  commissioners  to  take  testimony  in  cases 
like  the  above,  by  the  commissioner  of  claims  at  Washing- 
ton, and  the  judgment  oi  such  commissioner  in  behalf  of 
a  claimant,  was  a  sufficient  authority  for  the  payment  of 
the  money  by  the  treasury. 

In  1818  an  act  was  passed  transferring  the  papers  of  the 
conmiissioner  of  claims  to  the  third  auditor's  office. 

And  the  defendant  claims  that  damages  to  the  amount  of 
$4000  were  done  to  the  premises  by  the  troops,  and  that  the 
damages  were  so  estimated  by  comnussioners  of  the  United 
States  in  the  fall  of  1817.    Which  claim  WSB  presented  to 
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the  treesmy  in  1881  and  rejected.  And  he  claims  the  same 
now  as  a  set  oS. 

It  is  a  sufficient  answer  to  this  daim  to  say,  that  whatever 
steps  may  have  been  taken  nnder  the  act  of  1816,  that  no 
snm  was  awarded  by  the  United  States  to  the  defendant 
nnder  that  act.  And  the  late  application  to  Congress  and 
the  passage  of  the  act  allowing  the  defendant  two  thousand 
dollars,  to  be  deducted  as  in  1814,  is  conclusive  of  the 
defendant's  claim  for  damages.  Congress  having  all  the  &cts 
before  it,  acted  upon  the  subject,  and  no  allowance  can  be 
made  beyond  that,  by  the  judiciary. 

The  defendant,  in  his  answer,  relies  upon  payment  from 
the  lapse  of  time.  But  there  is  notbiug  in  the  case  to  render 
such  a  fact  probable.  All  the  circumstances  go  to  show  that 
payment  has  not  been  made.  If,  therefore,  the  case  stood 
between  two  individuals,  and  the  presumption  of  payment 
firom  the  lapse  of  time  might  be  made,  we  suppose  that  no 
such  presumption  can  be  raised  against  the  government. 
lAtches  can  not  be  charged  to  it,  under  the  statute  or  in  an;^ 
other  form. 

It  is  alleged  by  the  defendant  that  the  bonds  were  usurious. 
But  it  is  dear  there  was  no  usury  in  the  case.  The  interest 
was  calculated,  or  to  be  calculated,  and  paid  from  the  time  of 
the  purdiase,  such  being  the  contract.  The  bonds  and  mort- 
gage were  not  executed  until  several  months  after  the  con- 
tract, and  it  was  proper  and  legal  that  the  interest  should  be 
paid  from  the  time  of  the  purchase. 

Upon  the  whole,  the  court  will  refer  the  account  to  a  mas- 
ter to  state  the  amount  due,  and  decree  a  foredosure,  etc. 


Bbnsdiot  sr  al  t;.  Matstabd  irr  al. 

Where  notes  and  mortgages  are  received  in  payment  of  a  debt,  and  the  creditors 
object  to  the  arrangement,  on  the  ground  that  the  agent  was  not  authorized  so  to 
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neeive  them ;  a  propoaal  was  made  by  liie  debtoi*  to  zetom  tiie  notes  and  morr 
gages,  which  the  creditors  refused  to  do,  and  brought  suit  on  the  mortgage,  etc; 
the  court  instructed  the  jury,  that  by  refusing  to  return  the  instruments  and 
bringing  suit,  they  sanctioned  the  acts  of  their  agent 

Mr.  Lochwood  for  plaintiff. 

MeBsrs.  Hawkins  and  EmrMms  for  defendant. 

OPIOTON  OF  THK  OOUBT. 

This  action  is  bronght  upon  a  note  of  hand.  In  1841 
defendants  did  business  as  merchants,  nnder  the  firm  of  Wm. 
8.  Maynard  &  Co.;  and  the  plaintiflb  were  engc^ed  in 
Kosiness  nnder  the  name  of  Lewis,  Benedict  &  Co.  The 
note  was  given  by  the  defendants  for  $2,103  10,  payable  one 
day  after  date,  for  valne  received.  Certain  credits  were 
indorsed  on  the  note,  and  it  was  cut  throngh  in  the  nsnal 
mode  of  cancelling  a  note  by  the  banks.  The  note  was 
offered  in  evidence,  bnt  objected  to  nntil  its  appearance 
shonld  be  explained. 

Mr.  Eingsly,  a  witness,  stated  that  the  note  was  placed  in 
his  hands  for  collection,  and  he  was  instmcted  by  plaintifb 
to  take  mortgages  or  notes  dae,  or  soon  to  become  due,  to 
secnre  the  payment  of  the  above  note,  and  that  on  snch  con- 
dition a  reasonable  time  wonld  be  given.  He  received  cer- 
tain notes  on  good  men,  and  a  mortgage — one  of  the  notes 
the  defendants  promised  to  pay,  if  the  promiser  did  not. 
The  mortgage  was  not  assigned  nntil  sometime  in  Febroary, 
1843.  He  did  not  give  np  the  note  nntil  sometime  after- 
ward. At  the  same  time  witness  said  to  the  defendants,  if 
in  making  the  arrangement,  it  shonld  not  be  aatisfiBWitory, 
they  must  make  it  so.  The  defendants  proposed  to  give  the 
larger  of  two  mortgages  for  $1,800,  the  other  for  $1,600. 
The  ftum  covered  by  the  smaller  mortgage  was  more  valuable 
than  the  farm  covered  by  the  larger  mortgage.  Bnt  witness 
understood,  when  he  took  the  mortgage,  it  covered  the  more 
valuable  farm.    The  assignment  of  ^e  mortgage  was  abso- 
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lute,  at  Benedict's  risk  and  costs.  Defendants  said  that  the 
mortgage  was  to  be  received  in  payment;  witness  replied, 
that  he  had  no  authority  to  receive  it  as  such.  Took  the 
mortgage,  and  witness  observed,  if  it  was  not  right,  defend- 
ants must  make  it  so.  When  the  mortgage  was  received,  the 
balance  of  the  note  was  paid  to  the  plaintiff. 

After  the  arrangement  was  made,  the  defendants  proposed 
to  the  plaintiffs,  if  they  were  dissatisfied  with  what  their 
attorney  had  done,  they  were  requested  to  return  the  papers, 
and  place  the  parties  as  they  were.  But  they  never  offered 
to  return  the  evidences  of  claim. 

The  court  instructed  the  jury  that  the  inquiry  for  them 
was,  whether  the  note  had  been  paid.  The  mortgage  for 
$1800  was  assigned,  and  the  balance  was  received  or  paid  by 
notes.  It  is  not  dear  that  Eingsly,  the  agent  of  the  plaintiff, 
was  authorized  to  receive  the  mortgage  and  the  notes,  in  dis- 
charge of  the  note  on  which  suit  is  brought.  There  seems  to 
have  been  no  unequivocal  understanding,  that  the  instru- 
ments assigned  should  be  received  in  payment.  But,  when 
one  of  the  plaintiffs,  afterward,  had  a  conversation  with  one 
of  the  Maynards,  in  which  he  said,  if  you  are  dissatisfied 
with  your  attorney,  give  me  back  the  papers,  and  we  wiU 
stand  as  we  were.  The  papers,  it  seems,  were  not  returned, 
nor  offered  to  be  retained.  It  appears  after  this,  that  suit  was 
brought  on  the  mortgage  bond. 

This  act  confirmed  the  contract  made  with  Eingsley.  For 
it  was  the  duty  of  the  plaintifb  to  return  the  papers  as  pro- 
posed by  the  defendants,  if  they  did  not  assent  to  the  terms 
on  which  they  were  received  by  their  agent.  The  defendants 
insisted  that  they  were  given  in  discharge  of  the  note  now 
sued  on.  After  this  conversation,  by  bringing  suit  on  the 
mortgage  and  using  the  notes,  the  plaiatifli  subjected  them- 
selves to  the  conditions  under  which  they  were  transferred  to 
the  plaintiff.  And  the  facts  being  before  you,  gentlemen  of 
the  jury,  it  will  be  for  you  to  determine  whether  the  mortgage 
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and  notes  were  reoeiyed  in  payment  or  not.    If  they  were  so 
reoeired,  yon  will  find  for  the  defendantB. 
Yerdict  for  defendants. 


Bakxb  v.  Boot. 

A  penon  haying  oceopied  m  certain  tenemoit  under  a  written  leaae,  at  a  certain 
lent,  remained  in  poneauon  lometinie  after  the  ejqpiratioii  of  the  leaee  beM,  tibat 
he  was  bound  to  paf  the  eame  rent,  as  under  the  written  leaee. 

Where  property  is  received  in  trust,  and  the  trustee  sells  it  and  reeeiYea  the  eon- 
atderation  and  approfniatea  it,  he  is  liable,  the  same  as  an  agent,  aboold  the  aale 
not  be  objected  to. 

Mr.  Seaman  for  plaintiff. 
Mr.  Howard  for  defendant. 

OPINION  OF  THE  COCTBT. 

This  is  an  action  of  assninpsit.  In  consideration  of  two 
thousand  dollars  received  by  the  defendant,  he  agreed  to  save 
the  plaintiff  harmless  from  all  liability,  as  one  of  the  firm  of 
Boot  &  Go.  Also,  to  pay  rent  for  his  house  and  lot  in  Cold 
Water,  one  hundred  dollars  a  year  for  two  years,  commencing 
1st  May,  1840 ;  also  to  take  prop^  care  to  remove  the  said 
Baker's  store  house,  etc.,  to  fit  it  up,  said  Baker  paying  for 
removing  and  fitting  up,  and  rent  of  store  $76  a  year.  And 
Boot  guarantied  the  payment  by  Hanchett  of  a  note  for  $303, 
if  suit  should  be  brought  upon  it  by  1st  April,  1840. 

Boot  stated  to  one  of  the  witnesses  that  Hanchefct,  the  part- 
ner of  Baker,  proposed  that  he  should  take  a  lot  in  llie  village 
of  Cold  Water,  with  the  house  thereon,  to  apply  on  the  judg- 
ment against  Baker  &  Hanchett,  and  also  upon  a  demand  in 
&vor  of  Boot  against  Hanchett  for  $160.  This  was  agreed 
to,  and  the  lot  was  conveyed  to  Boot. 

Boot  was  to  disdiarge  Hanchett  firom  his  own  debt,  and 
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diflchaige  the  judgment  against  Baker,  or  indemnify  Tn'm 
against  it.  Boot  held  the  property  nntil  he  sold  it  to  Oooley, 
for  barrels  which  were  nsed  by  Eoot  in  his  business. 

The  court  charged  the  jury,  that  the  plaintiff  claimed  a 
right  of  reooveiy  on  two  gronnds.  1.  For  rent  for  thehonse, 
$100  per  annnm,  and  for  the  store  $75  per  annnm.  The 
store  was  removed  by  Boot,  for  which  he  had  been  credited 

$75. 

The  premises  were  occupied  some  years  after  the  written 
lease  expired.  And  it  is  contended  that  the  plaintiff  can  only 
recoyer  for  these  years  what  the  premises  were  worth.  But, 
the  court  instructed  the  jury,  that  the  defendant  having  occu- 
pied the  premises  under  a  written  lease  for  a  fixed  price,  and 
remaining  on  them  after  the  expiration  of  the  lease,  without 
any  otiier  agreement,  the  same  rent  must  be  paid.  And 
that  interest  firom  the  time  rent  was  due  may  be  given  by  the 
jurjr. 

That  the  action  was  not  on  the  guaranty,  which  is  only 
refened  to  to  show  the  nature  of  the  transaction. 

The  plaintiff  claims,  as  the  second  ground  of  recovery,  the 
amount  of  the  judgment  on  the  note,  which  defendant  agreed 
to  pay  on  the  purchase  of  the  house  and  lot  in  C<dd  Water. 

The  plaintiff  also  daimed  the  right  to  recover  this  amount 
against  the  defendant,  if  the  house  and  lot  were  received  by 
Boot  on  trust,  as  he  sold  it  for  barrels  which  he  afterward  sold 
fyr  cash,  and  this  it  is  contended  makes  him  responsible  on  a 
general  count  for  money  had  and  received.  And  also,  on  the 
common  count,  if  the  jury  should  find  that  Boot  received  the 
bouse  and  lot  and  promised  to  pay  the  judgmevit.  And  the 
oonrt  so  instructed  the  juiy. 

The  jury  found  for  the  plaintiff.    Judgment. 
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Ira  p.  Etaito  t;.  Ika  Dayenfobt. 

The  common  law  order  of  pleading  is  observed  in  Uiia  court 
A  plea  to  the  joriBdiction  must  be  first  pleaded. 

Thedtiseiuiiip  aUeged  in  the  declaratioa  need  not  be  prared  iinJuw  specially  de- 
nied by  plea. 
A  person  may  reside  in  one  StatOi  and  be  a  citizen  in  another. 
An  averment  in  a  plea  of  residence  is  not  sufficient      ' 

MeBBis.  Wtloox  and  Gray  for  plaiatiff. 
Mefisrs.  JSaraUno  and  Lo<^ewood  for  defendant. 

OPINION  OF  THE  COUBT. 

This  is  a  declaration  in  ejectment,  nnder  the  forms  provi- 
ded by  a  statute  of  the  State.  The  defendant  first  pleads  the 
general  issne.  2d.  To  the  jurisdiction  of  the  court,  alledging 
the  defendant  to  be  a  resident  of  New  York,  instead  of  Midi- 
igan.  And  the  plaintiff  demurs  for  irregularity  in  the  order 
of  pleading. 

The  declaration  alleges  the  plaintiff  to  be  a  citizen  of 
New  York,  and  the  defendant  to  be  a  citizen  of  the  State  of 
Michigan. 

It  i9  contended  that  the  &cts  stated  in  the  plea  are  conclu- 
sive against  the  jurisdiction  of  the  court.  The  plea  denies  a 
material  averment  in  the  declaration,  which  can  only  be 
traversed  by  a  special  plea.  And  it  can  make  no  difference 
that  another  plea  taking  issue  generally,  is  on  record  first. 
The  pleas  are  filed  simultaneous,  both  are  good,  it  is  con- 
tended, as  pleas  in  bar.  And  it  is  further  urged,  that  a  want 
of  jurisdiction  in  a  court  of  special  and  limited  jurisdiction, 
may  be  shown  at  any  stage  of  the  cause.  A  plea  in  abate- 
ment should  give  the  plaintiff  a  better  writ.  But  in  this  case 
if  the  £gu^  be  true  as  stated,  they  show  that  this  court  can 
exercise  no  jurisdiction  in  the  case. 

This  court  follows  the  rules  of  the  common  law  which  re- 
quires that  the  jurisdiction  of  the  court  shall  first  be  pleaded. 
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And  it  is  well  OBtabliflhed  1  Ohitt,  Pleadings,  440,  to  fUe  any 
other  plea  is  a  waiver  of  the  want  of  jnrisdiction  of  the  court. 
From  the  &ce  of  the  dedaration  it  appears  that  there  is  jnris- 
diction  on  the  ground  of  the  parties  being  citizens  of  different 
States,  the  plaintiff  being  stated  to  be  a  citusen  of  New  York, 
and  the  defendant  a  citizen  of  Michigan. 

It  was  laid  down  by  Mr.  Justice  Washington,  in  his  reports, 
that  a  want  of  jnrisdiction  may  be  taken  advantage  of  at  any 
time  in  the  progress  of  the  cause;  and  it  was  held  at  one 
time  that  as  t^e  averment  of  citizenship,  in  the  declaration, 
was  a  material  one,  it  was  denied  by  the  general  issue,  and 
the  plaintiff  was  bound  to  prove  it  on  the  trial.  But  these 
decisions  have  long  siace  been  overruled,  and  the  settled 
practice  now  is,  to  require  a  plea  to  the  jurisdiction  where 
there  is  no  want  of  jurisdiction  apparent  upon  the  face  of  the 
declaration.  Where  this  averment  of  citizenship  is  omitted 
in  the  dedaration,  advantage  may  be  taken  of  it  in  a  motion 
to  arrest  the  judgment  or  by  a  writ  of  error. 

The  circuit  courts  of  the  United  States,  though  exercising 
a  limited  jurisdiction,  yet  are  not  inferior  courts,  which  must 
show  in  their  proceedings  jurisdiction,  or  their  judgments 
will  be  nullities.  This  is  not  the  case  with  the  judgments  of 
the  circuit  court  although  the  citizenship  does  not  appear  in 
the  proceedings.    Their  judgments  are  valid  until  reversed. 

The  order  of  pleading  by  the  common  law,  is  founded  in 
good  sense  and  practical  convenience.  If  the  plea  to  the 
jurisdiction  be  sustained,  there  is  an  end  to  the  cause  on  the 
state  of  the  pleadings ;  and  this  necessarily  arrests  the  fur- 
ther progress  of  the  case.  And  this  plea  should  always  be 
the  first  pleaded,  for  this  and  other  considerations. 

But  there  is  an  objection  to  this  plea  which  has  not  been 
noted  in  the  argument.  It  avers  that  the  defendant  is  a  resi- 
dent of  ISTew  York.  Now  the  plea  may  be  true  and  yet  the 
court  have  jurisdiction  of  the  case.  A  citizen  of  Michigan 
may  reside  in  Kew  York,  for  any  length  of  time  and  still 
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nuuntain  hiB  dtizensliip  in  Michigan.  A  change  of  citizenship 
from  one  state  to  another  is  shown  by  liie  acts  of  the  party. 
If  he  refrains  from  exercising  the  rights  of  a  citizen  in  Ihe 
state  where  he  resides,  and  claims  to  be  a  citizen  of  the  state 
he  left,  he  does  not  lose  his  dtixenship  in  sndi  state.  We 
snppose  that  the  attention  of  the  pleader  was  not  partica- 
larly  drawn  to  the  difference  between  a  citizen  and  resident. 
Leave  will  be  given  to  the  defendant  to  amend  his  {dea,  both 
as  to  the  order  of  pleading  and  the  averment  of  the  plesi. 


Babks  Am)  FuABO  V.  C.  M.  Ohallt  st  al. 


A  bill  filed  whkh  die  oomplainaat  can  not  suatain  will  be  dinuiand,  at  hia  coats. 
No  grounds  of  equity,  real  or  supposed,  at  the  filing  of  the  bill  can  authorize  the 
court  to  tax  the  costs  against  the  defendant 

Messrs.  Barstow  and  Zoohwood^  for  oonq^hunaats. 
Mr.  Abbott^  for  defendants. 

OPINION  OF  THE  OOUBT. 

This  was  a  creditors'  bill  alleging  fraud  against  the  defen. 
dant,  in  covering,  by  assignment,  the  property  of  C.  M. 
Omalley,  against  whom  a  judgment  was  obtained  and  execu- 
tion returned,  nitlla  bona. 

The  answer  denies  the  material  allegations  of  the  bill ;  and 
the  plaintiff  declines  a  frirther  prosecution  of  the  suit,  and  is 
willing  that  the  bill  shall  be  dismissed;  but  he  insists  that 
under  the  circumstances,  the  bill  should  be  dismissed  at  the 
costs  of  the  defendant.  That  there  was  reasonable  ground 
for  the  creditor's  bill. 

The  court  held  that  this  could  not  be  distinguished  from  an 
ordinary  bUl,  where  the  plaintiff  could  not  sustain  it ;  and 
that  it  must  be  dismissed  at  plaintiffs'  costs. 
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Jethbo  Wood's  Adm'b  v*  Amos  and  Danisl  Gold. 

LetteiB  of  administration  can  only  authorize  the  indlTidual  to  admimster  on  the 
cetate  of  the  deceased,  within  the  State  in  which  they  were  granted. 
Suit  can  not  be  broqght  in  any  other  State,  without  the  sanction  of  said  State. 

Messrs.  Baker  and  WiUard  for  plaintiffii. 
Mr.  6^tn^  for  defendants. 

opnnoN  of  thb  ooubt. 

A  MOTION  is  made  for  a  non-suit,  on  the  ground  that  suit  is 
brought  under  letters  of  administration  granted  in  the  State 
of  New  Yor^:.  Letters  of  administration  do  not  authorize  a 
suit  to  be  brought  by  the  administrator  in  any  other  State. 
Except  by  sanction  of  other  States,  they  can  only  operate 
within  the  jurisdiction  under  which  they  were  issued. 

The  statute  of  Michigan  requires  letters  to  be  taken  out  in 
this  State,  to  exercise  the  duties  of  administrator  here,  or  to 
bring  suit* 


Bebgeb  v.  Wiluams. 

A  judgment  against  the  principal  ia  prima  fada  evidence  against  the  surety. 
Tbs  surety  may  show  fraud  and  collusion,  that  the  debt  has  been  paid  or  tha^ 
there  was  a  clerical  mistake  in  entering  the  judgment. 
A  breach  alleged  in  the  terms  of  the  bond  is  sufident 

Mr.  Fromr  for  plaintiff. 
Mr.  Dougldss  for  defendant. 

OPINION  OP  THE  OOXTET, 

BEBasB  and  one  Stevens  being  in  partnership,  Stevens 
purchased  the  stock  on  hand  and  gave  bond,  with  Williams 
security,  in  the  penalty  of  twenty  thousand  doUars,  '^  condi- 
tioned to  disdiarge  and  pay  all  the  debts  and  engagements 
88 
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of  every  kind  due  by  the  said  finn,  and  to  which  it  might  he 
liable,  be  the  same  of  whatever  natnre." 

Judgment  for  the  penalty  was  recovered  on  this  bond,  and 
a  sci.  fa.  in  the  name  of  the  plaintiff  alleges  a  breach, 
etc.,  and  to  recover  a  debt  recovered  by  Ohaxmcey  Moss, 
against  the  late  firm,  in  the  State  of  New  York. 

The  defendant  demurs  to  the  sufficiency  of  the  breach,  on 
the  ground  that  setting  forth  the  judgment  is  not  sufficient. 
That  the  consideration  or  cause  of  action,  on  which  the  judg- 
ment was  rendered  should  have  been  averred. 

A  suit  between  the  same  parties  on  the  same  judgment,  by 
a  prior  sci.  fa.,  for  the  benefit  of  a  creditor,  was  before  this 
court  at  the  June  term,  1846,  page  125  of  this  volume.  The 
present  sci.  fa.  has  been  issued  at  the  instance  of  a  different 
creditor  and  involves  questions  not  before  the  court  in  the 
former  suit. 

Is  the  judgment  rendered  against  the  late  firm,  in  the  State 
of  New  York,  evidence  in  the  case  ?  We  think  it  is,  though 
it  may  not  be  conclusive  evidence.  The  defendant  is  not  a 
stranger  to  the  judgment,  though  he  is  not  a  party  to  it.  He 
has  covenanted  to  pay  this  debt  jointiy  with  Stevens,  if  it 
were  a  genuine  debt,  for  which  the  late  firm  of  Berger  & 
Stevens  were  liable.  The  judgment  establishes  this  liability, 
unless  fraud  be  shown.  And  this  the  surety  may  show.  And 
further  he  may  show  a  mistake  in  the  amount  of  the  judg- 
ment. The  evidence  of  indebtment  is  merged  in  the  judg- 
ment. 

In  12  Wheat.  515,  it  was  held,  that  a  judgm^t  wasjTrima 
facia,  though  not  conclusive  evidence  against  a  guarantor. 
He  may  show  a  clerical  mistake  in  the  calculation  of  the 
judgment,  or  that  it  was  obtained  through  collusion  and  fraud. 
Whether  the  judgment  is  final  or  conclusive  is  the  only  ques- 
tion in  the  case. 

Lord  Hardwicke,  in  Qrierside  v.  Benson,  2  Atk.  252,  held, 
that  such  a  judgment  is  conclusive  against  the  surety.    The 
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same  doctrine  was  held  1  Ohio  Eep.  446 ;  Heard  y.  0%U9 
a  al.,  20  Pick.  63;  10  Bom.  &  Orefl.  817.    An  entry  in  a 
book  against  the  interest  of  a  party,  is  evidence  against  a 
third  person. 

The  case  of  Moss  v.  McOuUough^  6  Hill  132,  is  relied  on 
by  the  defendant,  as  showing  that  such  judgment  is  not  evi- 
dence,  etc.  In  that  case  the  Superior  Court  held  a  judgment 
against  the  principal  was  conclusive  against  the  surety.  And 
that  was  a  point  before  the  court.  A  new  trial  was  granted. 
But  that  decision  is  in  conjlict,  it  would  seem,  with  the  case 
of  She  V.  Bhom^  20  John.  669.  The  reasoning  of  Judge 
Cowen  beyond  the  case  can  not  be  considered  as  authority 
any  more  than  his  notes  on  Phillips'  Evidence.  In  DouglcM 
V.  Eowland^  24  Wend.  58.  Oowen  founds  the  decision  on 
the  authority  of  the  two  cases  of  BecJl  v.  Beck^  8  Har.  and 
McHenry,  242 ;  and  Kdler  v.  Powell^  4  Hawks.  34. 

The  first  'of  the  above  two  cases  is  most  unsatisfactoiy. 
Suit  was  brought  against  the  surety  of  a  deputy  sheriff  col- 
lector. On  the  trial  the  collector  was  offered  as  a  witness 
and  objected  to,  and  the  court  being  divided,  as  to  the  admis- 
sion of  the  witness,  the  evidence  was  not  permitted  to  go  to 
the  jury.  This,  I  suppose,  must  have  been  a  mistake  of  the 
reporter.  The  objections  to  the  admission  of  the  evidence 
fails  where  the  court  are  divided,  and  as  a  matter  of  course 
the  evidence  goes  to  the  jury.  On  an  appeal  the  judgment 
was  afBrmed.  Ko  argument  of  counsel,  or  opinion  of  the 
court  is  published. 

In  Jacob  v.  HiU^  2  Leigh,  393,  confession  of  judgment  by 
the  principal,  a  sheriff,  is  evidence  against  the  surety,  over- 
ruling the  case  of  Munford. 

We  think  on  reason  and  authority  the  law  is  dear,  that  a 
judgment  against  the  principal  is  jprima  fade  evidence 
against  the  surety.  To  avoid  its  effect,  the  surety  may  show 
collusion  and  fraud,  that  the  demand  has  been  paid,  or  that 
there  is  a  clerical  mistake  in  entering  up  the  judgment. 
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We  think,  alfio,  that  the  breach  to  which  an  objecticHi  has 
been  made  ia  snfBcient.  The  breach  is  alleged  in  the  tenna 
of  the  condition  of  the  bond. 

The  demnrrer  is  oveimled.  On  motion  and  affidavit  of 
delEendant,  execntion  is  set  aside,  and  leave  given  him  to 
plead. 


Bnnsns  aistd  Hai^ted  v.  E.  S.  Williams. 

An  attaefamont  iMoed  under  a  state  law  which  has  not  been  adoplsd  by  Con- 
grefls,  or  by  a  rule  of  court,  can  not  be  sustained. 
The  actB  of  Congress  adopting  the  State  practice,  do  not  adopt  future  regulatioDs. 

Messrs.  Davidson  and  HoTbrooJc  for  plaintifis. 
Mr.  DougloM  for  defendant 

OPIHIOK  OE  THB  COUBT. 

TmB  ia  a  suit  oommencod  bj  attachment,  issued  Jannaiy 
24th,  1848,  and  founded  upon  an  affidavit  that  the  defendant 
had  assigned,  disposed  of,  <»*  concealed  his  property,  mth 
intent  to  de&aud  his  creditors. 

The  defendant  appeared  and  pleaded  to  the  declaration; 
and  a  motion  is  how  made  to  quash  the  attachment,  on  the 
ground  that  the  oourt  has  no  jurisdiction  over  this  form  of 
remedy. 

There  was  no  law  in  force  in  Michigan,  providing  for  the 
remedy  by  attachment  in  such  a  case  as  that  made  by  the 
affidavit,  mxtil  the  revised  statutes  of  1846,  which  did  not 
take  efl&ct  until  the  1st  of  March,  1847. 

It  is  dear  that  the  attachment  law  of  1846  has  not  been 
adopted  by  the  act  of  Congress  of  May  19th,  1828,  and 
August  1st,  1842,  as  those  acts  were  not  prospective.  Not 
has  there  been  any  rule  for  this  court  adopting  it.  The  acts 
of  the  State  regtdating  the  process  of  this  court  are  only  in 
force  by  the  adoption  of  Oongress,  or  by  rules  of  the  court. 
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It  is  probable  that  this  proceeding  was  conunenced  under  the 
amendatory  attachment  act  of  1889.  That  provides  that  an 
attachment  may  issn^  on  filing  an  affidavit,  ^Hhat  the  defend- 
ant is  about  to  assign  or  dispose  of  any  of  his  property,'' 
and  not  that  he  has  already  assigned,  or  disposed  of  any  of 
his  property,  or  that  he  has  concealed  or  is  about  to  conceal 
any  of  his  property,  as  is  stated  in  the  affidavit  of  this  case. 
But  if  this  act  would  be  considered  as  having  been  adopted 
Ir^  the  act  of  1842,  its  provisions  could  not  be  carried  into 
effect  by  this  court.  That  law  is,  somewhat,  in  the  nature  of 
an  insolvent  law,  providing  that  all  the  creditors  of  the 
defendant  may  become  parties  to  the  attachment  and  that  the 
proceeds  of  the  attached  property  may  be  divided  rateably 
between  them.  Now  it  would  seem^  as  between  citizens  of 
this  state,  and  perhaps  others,  that  the  jurisdiction  of  this 
court  could  not  be  exercised. 

On  the  part  of  the  plaintiff  it  is  contended  that  it  is  too 
late  to  take  this  objection  after  a  plea  to  the  merits.  There 
would  be  force  in  this  objection  if  the  jurisdiction  was  appa- 
rent upon  the  &ce  of  the  proceedings.  But  here  is  a  pro- 
ceeding instituted  under  a  late  law  of  the  State,  which  seems 
not  to  have  been  so  adopted  as  to  authorize,  in  this  court, 
the  procedure  instituted.    The  attachment  is  dismissed. 


H.  DwiGHT  V.  J.  R.  Williams. 

A  guarantee  to  pay  any  balance  that  oonld  not  be  coUectad  on  a  certain  bond 
and  mortgage,  after  due  comae  of  law ;  held  that  moiy  and  every  course  of  law, 
necessary  to  reach  the  property  of  the  obligor  waa  a  condition  precedent,  to  the 
liability  of  the  grantor. 

The  contract  created  the  law  between  the  parties;  and  where  one  party  con- 
tracta  with  another  to  do  a  certain  thing,, no  excuse  can  be  heard  for  the  non  per- 
formance, except  the  act  of  the  obligee  hindering  the  performance  or  dispensing 
with  it. 

in  each  a  case  inaolvency  is  no  excuse. 

This  under  the  rule  of  law,  may  excuse  suit  where  the  debtor  ia  insolvent ;  but 
there  is  no  such  condition  expressed  or  implied  in  the  contract 
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To  charge  die  gnenntor,  suit  in  a  reaaonable  time  waa  easential,  and  the  proee- 
cation  of  it  with  ordinary  diligence. 
A  failure  to  uae  this  diligence  releaaea  the  guarantor. 

Messrs.  Joy  and  Porter  for  plaintiff. 
Mr.  Frazer  for  defendant. 

OPIKION  OP  THE  OOUBT. 

Thb  suit  is  brought  on  a  bond  in  the  nature  of  a  gaaranty-, 
in  which  the  defendant  covenanted  to  pay  whatever  shonld 
remain  nncoUected  of  a  debt  due  by  Lawrence  to  the  Bank 
of  the  Eiver  Baisen,  of  $1190,  and  interest  thereon,  from 
the  1st  May,  1840 ;  for  the  payment  of  which  a  bond  and 
mortgage  had  been  executed  to  the  Bank — ^which  debt  was 
assigned  to  the  defendant,  and  by  him  to  the  plaintiff,  ^^  when 
he,  the  plaintiff,  shonld  by  a  dae  course  of  law  have  been 
unable  to  collect  the  said  amount  and  interest."  The  defend- 
ant by  this  agreed  to  pay  only  the  part  of  said  indebtment, 
which  could  not  be  collected  by  a  due  course  of  law.  The 
due  course  of  law  was  therefore  to  be  used  before  the  defend- 
ant became  liable,  under  this  covenant  to  pay  any  balance  of 
the  debt  which  remained. 

In  the  declaration  it  is  averred  that  there  was  a  prosecation 
on  the  mortgage,  and  the  mortgage  property  sold,  and  that 
there  still  remained  a  debt  due  on  the  bond  and  mortgage  of 
the  sum  of  fourteen  hundred  and  ninety-nine  dollars  and 
sixty-nine  cents,  above  demanded,  and  the  plaintiff  avers 
that  the  same  sum  remains  due,  and  that  by  due  course  of 
law  he  has  been  unable  to  collect  the  sum  or  any  part  thereof, 
and  that  due  course  of  law  has  been  had  for  that  purpose. 

And  the  plaintiff  further  avers,  ^^  that  the  said  Woloott 
Lawrence  departed  this  life  on  or  about  the  29th  of  April, 
1843,  and  that  at  his  decease,  and  for  a  long  time  before  tiiat 
time,  was  and  had  been  utterly  insolvent ;  and  that  his  estate 
was  worthless  to  the  creditors  having  claims  against  the  same 
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and  utterly  and  wholly  insolvent,  and  though  long  Bince 
doaed  np,  paid  no  dividend  to  eaid  creditors,  and  that  claims 
against  and  debts  were  and  have  ever  been  worthless  an^ 
good  for  nothing." 

The  defendant  demurred  to  the  declaration. 

The  mortgage  bond  was  due  the  3d  of  August,  1840.  A 
bond  was  executed  by  Lawrence  on  8d  August,  1889,  the 
date  of  the  mortgage,  to  the  Bank  of  the  Biver  Baisen,  as 
collateral.  On  the  7th  August,  1840,  the  bank  sold  and 
transferred  these  securities  to  the  defendant,  who,  on  the  28th 
March,  1842,  by  a  deed  under  his  hand  and  seal,  assigned 
and  transferred  them  to  the  plaintiff.  On  the  20th  of  De- 
cember, 1842,  the  plaintiff  assigned  these  securities,  and  all 
the  rights  he  derived  under  the  assignment,  to  Sauverhill. 
Lawrence  died  the  29th  of  April,  1843,  insolvent,  and  was  so 
long  before  his  decease.  On  the  18th  November,  1843,  Sau- 
verhill filed  the  bill  to  foreclose  the  mortgage,  on  which  he 
obtained  a  decree  of  sale  the  17th  March,  1846,  and  the 
property  was  sold  on  the  18th  of  June  of  that  year. 

On  the  28th  of  March,  the  time  of  the  assignment  of  the 
mortgage  to  the  plaintiff,  the  defendant,  in  the  deed  of  as- 
signment, covenanted,  '^  that  when  he,  the  plaintiff,  should 
by  a  due  course  of  law  have  been  xmable  to  collect  the  said 
amount  and  interest,  he  the  said  defendant  would  pay  to  the 
said  plaintiff,  such  an  amount  as  might  be  necessaiy  to  make 
good  any  deficiency  of  principal  and  interest,  remaining 
unpaid.'' 

It  is  contended,  1.  That  no  action  can  be  maintained 
against  the  present  defendant,  admitting  the  facts  set  forth  in 
the  declaration  to  be  true. 

The  covenant  is  so  clearly  expressed  that  no  one  can  mis- 
take it.  It  is  not  an  imdertaHng  to  pay  absolutely,  but  con- 
ditionally. The  defendant  boimd  himself  to  pay  whatever 
balance  could  not  be  collected  of  the  debt  of  $1190,  fix)m 
Lawrence,  the  debtor,  '^  after  a  due  course  of  law  "  had  been 


584  HIOmOAJi]^. 


H.  Dwiglit «.  J.  R.  Williams. 


taken.  The  balance  could  not  be  ascertained  until  die  due 
course  of  law  had  be^i  taken,  consequently,  the  due  course 
of  law  was  a  condition  precedent  to  the  suit  now  brought. 

In  MooJdey  v.  JSiggSj  19  John.  69,  the  defendant  under- 
took that  the  note  was  good  and  collectable  after  due  course 
of  law ;  held,  that  the  holder  was  bound  to  prosecute  the 
indorser  and  maker,  with  due  diligence,  before  he  could  resort 
to  the  defendant  on  his  guaranty.  A  delay  of  seventeen 
months  discharged  the  defendant.  Betts  r.  Horner^  3  Cane's 
Obbgb  in  Error,  306 ;  Ten  EycTc  v.  TMitt8, 1  Cane's  Bep. 
440. 

In  Taylor  Y.  BuUm^  6  Gowen,  624,  the  defendant  assigned 
a  note  to  plaintiff,  and  promised  him  to  warrant  the  collection 
of  it,  and  to  pay  him  all  costs  in  aU  suits  legally  commenced 
for  its  recoTCiy ;  held,  that  the  commencement  of  a  suit  is  a 
condition  precedent  to  the  enforcement  of  the  promise.  And 
that  it  is  no  excuse  for  not  making  the  attempt  tiliat  the  maker 
died  intestate,  and  no  administration  taken  out  on  his  estate. 
In  Oumpton  y.  M^Jfair^  6  Wend.  459,  was  a  guaranty  thus, 
^^  I  guarantee  the  collection  of  the  note."  Held,  that  the 
guarantor  was  not  liable  until  after  the  holder  had  endeavored 
to  collect  the  money  from  the  maker ;  and  that  it  was  equiva- 
lent to  a  guaranty,  ^^  that  the  note  is  collectable  by  due  course 
of  law." 

In  WhUe  V.  (7(M»,  13  Wend,  543,  in  a  similar  case,  the 
court  held  legal  proceedings  to  be  a  condition  preoedent, 
^^  and  that  the  parties  must  use  all  the  remedies  presented  by 
law,"  "  even  an  attachment  if  the  parties  remove."    And  in 
Eddy  V.  Stantofiy  21  Wend,  256,  the  defendant  asmgned  a 
third  party  note,  and  ^'  agreed,  in  case  the  plaintiff  could  not 
set  off  the  note  in  payftient  of  any  balance  that  might  be  due 
from  them  to  the  debtors,  or  collect  the  same  in  some  other 
way,  or  due  course  of  law,  to  pay  tiie  same  and  all  costs." 
Held,  that  there  were  conditions  precedent,  and  that  insol- 
vency of  debtor  was  no  excuse.    Li  12  Vermont,  68,  where 
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a  parfy  warranted  ^^note  due  and  coUeetable,"  held,  the 
holder  was  bonnd  to  sue,  and  nse  due  diligence,  and  if  the 
first  Mled,  throngh  defective  service,  that  guarantor  was 
discharged. 

It  is  an  acknowledged  principle,  that  the  terms  of  a 
guaranty  mnst  be  strictly  pnrsaed  to  make  the  guarantor 
liable.  Lord  EUenborongh  said,  ^^the  claim  as  against  a 
snreiy  is  gtrectiad  mi  juris,  and  it  is  incmnb^t  on  the  plain* 
tiff  to  show  that  the  terms  of  the  guaranty  have  been  strictly 
oompUed  with."  8  Eng.  0.  Law,  404 ;  2»,  lb.,  310 ;  16,  lb., 
614;  26,  lb.,  418. 

There  is  no  averment  in  the  declaration  of  a  performance 
of  the  condition  precedent,  bnt  an  excuse,  and  we  are  now  to 
inquire  as  to  the  sufficiency  of  the  excuse. 

Inagreat  number  of  authorities  the  law  is  thus  d^^^ared  t 

"The  act  of  God  or  of  the  law  can  not  vary  the  terms  upon 
which  the  guarantor  agreed  to  become  liable.  It  is  a  part  of 
the  consideration  which  can  not  and  should  not  be  dispensed  t|^ 

with."  18  Wend,  644;  8  Oom.  Di.  96,  131;  3  Bac.  Ab. 
886;  Ghitt.  on  Con.  884;  19  Ward,  600. 

"  Where  a  right  of  action  d^nds  upon  the  performance  of 
a  condition  precedent,  performance  can  not  be  excused,  unless 
it  is  dispensed  with,  or  prevented  by  the  opposite  parly, 
although  it  has  become  impossible."  13  Wend,  453 ;  6  Oowen 
636 ;  19  John.  71;  6  Term  Bep.  760.  There  is  a  distinction 
between  the  cases  where  the  law  creates  a  duly  or  charge, 
and  the  party  is  disabled  to  perform,  without  any  de&ult  in 
him,  and  hath  no  remedy  over — there  the  law  will  excuse 
him;  but  where  the  party  by  his  own  contract  creates  a  duty 
or  a  charge,  he  is  bound  to  noake  it  good,  notwithstanding 
any  accident  or  inevitable  casualty.  Under  this  view,  there- 
fore, ^the  alleged  insolvency  of  Lawrence  is  insufficient.  19 
Eng.  0.  Law  898  and  note. 

Was  it  essential  that  the  plaintiff  should  allege  in  his  dec- 
laration the  peiformAnce  of  the  condition  precedent  t    It  was 
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SO,  if  tke  pei£>nnance  of  the  condition  was  neoessaiy  to 
establish  his  right  to  sue  on  the  gnaranty.  It  lays  at  the 
foundation  of  the  action.    2  Black.  151 ;  2  M'Lean  26. 

In  his  declaration,  has  the  plaintiff  shown  due  diligence. 
He  received  the  transfer  of  the  bond  and  mortgage,  on  the 
S8th  of  March,  1842.  The  mortgage  money  had  tiiea  been 
dne  more  than  eighteen  months.  Suit  was  not  brought  on 
the  mortgage  nntil  the  18th  of  Nov.,  1843.  One  year  and 
eight  months  elapsed  from  the  time  the  plaintiff  receired  the 
mortgage,  before  a  step  was  taken  to  enforce  it.  Lawr^ioe 
the  mortgagor,  died  on  the  29th  of  April,  1843,  but  suit  was 
not  brought  in  his  life  time,  although  he  lived  more  than 
eleven  months  after  .the  mortgage  was  in  the  hands  of  the 
plaintiff.  And  a  decree  for  the  sale  of  the  mortgaged  prem- 
ises was  not  obtained  until  the  17th  of  March,  1846. 

^^  A  due  course  of  law  when  applied  to  the  prosecution  of 
a  demand  in  a  court  of  record,  confessedly  means  no  more 
than  a  timely  and  regular  proceeding  to  judgment  and  ezecu- 
tion."  10  Wend.  686;  17  Ab.  Ill ;  PhiUips  v.  AHl\u  2 
Taunt.  206 ;  3  Penn.  Rep.  18 ;  16  Serg.  and  Kawl.  79.  Sup- 
pose the  statute  of  the  State  had  provided  in  all  cases  of  guar- 
anty the  guarantor  should  be  held  liable,  if  by  a  due  course  of 
law  against  the  debtor,  nothing  could  be  collected.  Would 
any  court  say  that  a  suit  duly  prosecuted  could  be  dispensed 
with.  Suppose  the  debtor  was  insolvent,  could  that  dispense 
with  a  suit?  The  dne  course  of  law  was  a  condition  prece- 
dent, and  to  give  the  remedy  against  the  guarantor,  a  suit 
^vas  as  essential  where  the  dd[>tor  was  insolvent  as  where  be 
was  not  so.  That  condition  of  the  debtor  was  not  made  an 
excuse  in  the  law  for  not  complying  with  the  condition,  and 
the  courts  could  not  by  construction  hold  it  as  an  ezcose,  as 
that  would  be  to  dispense  with  a  positive  law. 

The  contract  of  the  parties  is  not  less  binding  than  a  l^is* 
lative  enactment,  the  contract  makes  the  law  between  the 
parties,  no  excuse  being  provided  for,  none  can  be  implied, 
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nnlefis  that  which  arises  from  the  act  of  the  other  party.  He 
may  dispense  with  the  oonditioB,  or  if  he  prevent  the  other 
party  fiom  performing,  the  law  will  excuse  the  performance. 
Nothing  else  can  constitute  an  excuse. 

If,  within  a  reasonable  time,  the  plaintiff  had  brought  suit 
against  Lawrence,  in  his  life  time,  no  one  can  say  what  fruits 
might  have  been  received  by  it.  He  may  have  been  in  pos- 
session of  no  property  which  he  called  his  own,  yet  he  may 
have  had  friends,  or  property  covered  which  the  law  could 
reach.  But  it  is  enough  to  know,  that  suit  was  required  by 
the  contract,  as  a  condition  precedent,  and  that  within  a  rea- 
sonable time  after  the  contract.  Suit  on  the  mortgage  was 
delayed  eighteen  months,  and  after  suit  brought  three  years 
transpired  before  a  decree  was  obtained.  This,  it  would  seem, 
could  not  be  the  ordinaiy  course  of  the  law.  And  if  there 
was  any  neglect,  in  this  respect,  the  defendant  would  be 
absolved  from  liability  under  his  contract. 

In  4  C!owen,  103,  it  was  held,  that  the  plaintiff  must  not 
only  issue  a  ft.  fa.^  but  also  a  ca  sa.^  and  that  it  was  no 
answer  to  say  the  original  debtor  was  insolvent.  A  delay  of 
two  and  a  half  months  has  been  held  fatal.  In  1  Cowen,  98  *,. 
5  Wend.  438,  it  was  held  that  a  term  should  not  be  suffered 
to  pass  without  sueing  the  original  debtor,  otherwise  it  would 
amount  to  latches. 

On  the  part  of  the  plaintiff  it  is  contended  that  the  instru- 
ment was  not  intended  as  a  guaranty.  In  effect  it  certainly 
is  a  guaranty  on  conditions,  and  [it  is  to  be  governed  by 
principles  of  law  applicable  to  such  a  case. 

But  he  insists  if  it  be  a  guaranty,  the  inquiiy  is,  what  loss 
has  the  defendant  sustained  by  the  negligence  charged.  This 
is  not  the  rule ;  as  it  is  not  within  the  contract.  On  the  con- 
trary, it  is  opposed  to  it,  as  by  the  contract  suit  was  to  be 
brought.  And  it  is  argued  that  the  plaintiff  was  not  boxmd 
to  adopt  all  the  courses  of  the  law.  That  a  due  course  means 
a  proper  and  just  course  to  realize  the  debt.    We  suppose 
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Alex.  B.  Babbett  v.  E.  Wiluauson  et  ajl. 

Where  there  is  a  conflict  in  the  testimony,  the  jury  must  decide  on  the  credibility 
of  the  witnesses. 

This  may  often  depend  upon  te  opportnnity  witnesses  had  to  observe  the  &cts 
which  they  have  sworn  to. 

In  collision  cases  witnesses  oilen  become  excited  and  alanned,  so  as  not  to  be  in 
a  condition  to  see  and  detail  (acts  with  entire  accuracy. 

The  law  of  the  river  is  established  by  usage,  and  this  must  govern  those  who 
Bavigateit 

AU  are  presumed  to  know  an  established  usage,  and  are  expected  to  conform 
to  it 

By  this  usage  a  descending  boat  is  nqoiied  to  run  in  the  current  near  the  middle 
of  the  river,  the  ascending  boat  to  keep  near  the  right  shore. 

This  being  the  usage,  if  either  turn  out  of  her  course,  so  as  to  run  into  the  other, 
the  owners  of  tiie  boat  leaving  her  track  are  responsible  for  the  damages  done. 

The  descending  boat,  by  the  nsaoe,  as  appears  from  the  testimony,  on  seeing  the 
approach  of  the  ascending  boat,  is  required  to  stop  her  engine  and  float,  leaving  to 
the  other  boat  a  choice  of  sides. 

Under  such  dreumstances,  in  view  of  the  usage,  it  would  be  hazardom  for  the 
descending  boaf  to  back  her  engine,  as  that  mifj^t  bring  her  in  contact  with  the 
other  boat  The  descending  boat  may  act  upon  the  presumption  that  the  other 
boat  does  not  intend  to  run  into  her. 

And  any  deviation  fiK>m  the  established  usage  might  create  embarrassment,  and, 
perhaps,  cause  a  ooUisioii. 

In  such  a  case,  the  jury  will  give  a  remuneration  for  raising  the  injured  boat, 
repairing  her,  and  for  her  use  during  the  time  necessary  to  fit  her  lor  use. 

The  jury  are  not  bound  to  give  interest,  but  they  will,  if  they  find  for  the  plain- 
tifll^  give  such  dsmages  as  they  ihall  deem  just 

Messrs.  Toft  and  Mallon  for  plaintiff. 
Messrs.  Fax  and  Lincoln  for  defendants. 
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tacky  ehore.  The  Paul  Jones  took  a  direction  across  the 
river,  and  struck  the  Major  Barbour,  near  the  middle  of  the 
river.  Witness  is  well  acquainted  with  the  proper  tracks  of 
boats  ascending  and  descending.  The  Major  Barbour  was 
as  near  right  as  could  be.  Sh^  stopped  both  her  engines  and 
floated.  The  Paul  Jones  was  under  a  full  press  of  steam. 
After  the  contact  it  was  more  than  an  hour  before  the  Major 
Barbour  settled  on  the  bottom  of  the  river,  near  the  Ken- 
tucky shore. 

William  Wand  was  pilot  on  the  Major  Barbour,  and  was 
on  watch  when  the  collision  occurred.  He  saw  the  Paul 
Jones  pass  over  to  the  Indiana  shore — turned  the  M.ajor  Bar- 
bour nearer  the  Kentucky  shore.  The  Paul  Jones  ran  square 
across  from  the  Indiana  shore — ^witness  stopped  the  engine, 
rang  the  beU,  hailed  the  boat,  rang  the  big  bell.  The  Paul 
Jones  approached  the  Major  Barbour  with  such  force  as  to 
curl  the  water  white  at  its  bow.  When  very  near  the  Major 
Barbour,  the  Paul  Jones  stopped  her  engine,  made  two 
escapements,  but  struck  the  Major  Barbour  with  great  force. 
The  Paul  Jones  was  near  half  a  mile  out  of  her  course,  and 
was  managed  unskiUfully. 

R.  C.  Slaughter  says,  the  Paul  Jones  came  from  the 
Indiana  shore  almost  directly  across  the  river,  bearing  up  a 
little.  Witness  was  standing  on  the  starboard  side,  and  as 
the  Paul  Jones  approached,  he  ran  to  the  other  side  of  the 
boat.  Immediately  after  the  contact,  the  Major  Barbour 
commenced  sinking — she  floated  and  settled  on  the  bottom 
near  the  Kentucky  shore.  When  he  first  saw  the  Paul 
Jones,  she  was  one  hundred  and  fifty  yards  from  the  Major 
Barbour.  The  shock  and  crash  by  the  contact  were  great. 
The  bow  of  the  Barbour  pointed  down  the  stream. 

Charles  0.  Molly  was  on  the  Kentucky  shore,  saw  the  two 
boats,  one  ascending,  and  the  other  descending,  and  saw  them 
come  together.  The  Migor  Barbour  was,  or  appeared  to  be 
near  the  middle  of  the  river,  but  nearer  the  Kentucky  than 
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the  Indiana  shore.  The  Paul  Jones  seemed  to  be  erosBuig 
the  river.  Her  tme  course  was  near  the  Indiana  shore.  The 
river  at  the  place  was  more  than  eig^t  hundred  yards  wide. 

R.  F.  Conway  was  a  cabin  passenger  on  the  Major  Bar- 
bonr.  It  was  a  beautiful,  star-light  night.  Saw  the  Paul 
Jones  coming  into  her — hailed  her — bells  rang.  The  col- 
lision took  place  near  the  middle  of  the  river — nearest  the 
Kentucky  shore.  The  Paul  Jones  was  square  across  the  river, 
rather  pointing  down  it. 

Washington  Oreen^  an  engineer,  was  on  the  Major  Bar- 
bour; saw  the  Paul  Jones  coming  up  the  Indiana  shoio  two 
miles  off — laid  down — heard  the  bells,  the  Major  Barbour's 
engine  was  stopped.  The  Paul  Jones  was  not  stopped  when 
within  eighty  feet  of  the  Major  Barbour.  The  latter  was 
from  the  Kentucky  shore,  not  more  than  one  third  of  the  dis- 
tance across  the  river. 

Hr.  S.  Moore  says,  at  the  place  of  collision,  the  river  is 
about  eight  hundred  yards  wide.  Witness  saw  the  Paul 
Jones  turn  across  the  river.  The  Major  Barbour  descending 
near  the  middle  of  it.  The  Paul  Jones  was  not  quite  square 
across  the  river.  To  the  same  effect  is  the  statement  of  Wil- 
liam L.  Mitchell. 

O.  Ostend  was  an  engineer  on  the  Major  Barbour,  and  was 
on  his  watch.  He  stopped  h^  engine,  floated  some  minutes 
head  down  stream.  The  Paul  Jones  approached  nearly 
square  across  the  river,  pointing  to  the  Major  Barbour.  Two 
women,  one  man  and  two  children  were  drowned.  The  bell 
on  the  Major  Barbour,  to  back  did  not  ring. 

John  NeaiUwood  is  a  pilot;  the  rule  of  tiie  river  is,  for 
the  descending  boat  to  stop  its  engine,  the  ascending  boat 
to  maneuver. 

James  Hammond  is  a  pilot,  and  states  the  law  of  the  river 
as  stated  by  the  above  witness.  In  certain  positions,  both 
boats  should  stop  their  engines  and  back.  But  when  a  boat 
is  approaching  across  the  river,  aa  was  the  Paul  Jones,  the 
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deso&snihig  boat  oould  do  nothing  more  than  to  stop  her 

6iigiii0. 

George  Fraeer  is  a  pilot ;  the  line  of  flie  descending  boat 
is  near  the  middle  of  the  river;  the  track  of  the  ascending 
boat  near,  the  Indiana  shore.  Witness  saw  the  Panl  Jones 
was  approaching  in  a  direction  to  ran  into  the  Major  Barbonr, 
nearly  across  the  river,  and  she  continued  that  direction  nntil 
the  collision. 

Jf.  Asiromder^  J.  Vanmetre  and  another  witness  states  the 
same  as  Frazer.  J.  Yanmetre  heard  the  Oaptain  of  the  Panl 
Jonea  say,  if  he  had  been  np  the  accident  wonld  not  have 
happened.  Some  ten  or  twelve  other  witnesses  nnite  in  say- 
iBg.that  the  Major  Barbonr  was  descending  nearer  to  the 
Kentucky  than  the  Indiana  shore,  and  that  the  Panl  Jones 
tnxned  firom  the  Indiana  shore  across  the  river  and  continned 
that  direction  nntil  the  collision  occurred. 

On  the  part  of  the  defendants  several  witnesses  were  ex* 
amined. 

J.  McGamiMnt  was  pilot  on  the  Paul  Jones,  had  stood  his 
watch  on  steam  boats  nearly  two  years.  He  saw  the  Major 
Barbonr  was  going  to  mn  into  them.  Was  mnning  -near  the 
Indiana  shore — conld  see  the  stones.  The  Panl  Jones  was 
rmuring  straight  np  the  river,  when  she  was  struck  by  the 
Major  Barbonr.  It  was  a  slanting  lick — knocked  down  the 
day  and  brids:  on  the  starboard  of  the  Major  Barbonr.  Wit- 
ness was  backing  the  Panl  Jones  when  the  collision  occurred. 
At  the  time,  the  rudder  of  the  Paul  Jones  was  fast  on  the 
Indiana  shore.  K  the  Major  Barbour  had  run  her  proper 
ccHiise,  tiie  boats  wonld  have  passed  fifty  yards  apart.  He 
Btorpped  the  engine  of  the  Paul  Jones  thirty  feet  before  the 
boUifiion — the  engine  of  the  Major  Barbour  could  not  have 
been  stopped. 

Jcanee  Kdleyi^Bs  mate  of  the  Paul  Jones.    He  saw  that 
the  course  of  the  Major  Barbour  was  unsteady.    She  seemed 
detenmned  to  run  inside  of  the  Paul  Jones,  next  to  the  shore. 
39 
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At  the  time  of  Ae  coUiBioiiy  the  Paxil  Jones  was  pointed  op 
the  river.  The  course  of  the  Major  Barbour  was  ratfier  quar- 
tering. The  Miyor  Bazhoiur'a  ligfato  were  so  dixa  that  he 
could  not  see  the  upper  part  of  the  boat.  Hiq  boats  were 
three  hundred  jaipds  apart  when  the- first  bell  was  rong, 

Ch(Kfie$  ^imlkner  has  be^  an  ragine^  thict^^  or  four* 
teen  yean,  on  the  Ohio,  Wasin  bed  onth^  PanlJonea  when 
the  big  bell  awoke  him — then  the  bell  rang  to  b^el:  ii$e  Panl 
Jones — did  so.  Heard  a  man  say  yon  will  smash  the  rudder 
against  the  shore.  The  collision  to<4c  place  seTeo^-five  or 
eighty  feet  from  the  Indiana  shore.  The  Paul  Jones  was  in 
the  proper  track  for  that  stage  of  the  water. 

WtUiam  WisUhral  was  in  his  berth  on  the  Paul  Jonea  when 
the  collision  took  place.  He  saw  the  Indiana  shore  when  he 
first  went  out  The  Paul  Jones  was  in  the  ascending  track. 
He  heard  the  watchman  aay  to  the  pilot  of  the  Mqor  Bar- 
bour, if  you  had  baeked  the  boat  all  would  haye  been  well. 
The  pilot  said  he  did  what  he  thought  was  right.  Said  he 
was  a  little  confiusecjl)  but  requested  Uie  watdiman  to  aay 
nothing  about  it.  Aft^  the  collision,  the  Paul  Jimes  badbed 
her  stem  against  the  shore.  Th/^  coUifton  was  wilhin  fifiy 
yards  of.  the  Indiana  shore. 

^wofrd  Souil  says,  the  Major  Baorbour  eame  down  tiie 
Indiana  shore  about  one  huncb*^  yards  from  iL  She 
struck  the  Paul  Jones  aa4  ^^^^  cdbieared ;  the  bow  of  tibe 
Paul  Jones  pointy  iq>  the  stream*  She  pushed  the  Major 
Barbour  toward  the  other  shore* 

ElisJia  Marshall^  was  mal^  on  Ae  Paul  Jones^  Waa 
called  when  the  beU  was  rung ;  were  withiii  sevenly-fiye  or 
one  hundred  yards  of  the  Indiana  shore.  As  tiie  Paul  Jones 
backed  she  run  against  th^  shore,  P^m  the  direction  of  the 
Major  Barbour  witness  thought  she  intended  to  run  between 
them  and  the  shore.  Her  bow  was  pointed  acrosa  the  river, 
and  was  running  nine  or  tqn  miles  an  hoidr. 

George  S^uUon^  was  a  pik>t;  a  pataenger  on  board  flie 
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Major  Barbaiur .  Wlien  the  boats  Btruck  thej  were  vdthin  a 
hundred  jacds  of  Ibhe  laditttia  fihoro.  The  Fatil  Jones  was  in 
the  usual  track*  The  blow  was  not  hea^y ;  thought  the  Bar- 
bour waa  not  injured.  Tho  Major  Barbour  pointed  to  the  In- 
diana shore  and  was  within  less  than  one  bundled  yards  of  it. 

Henry  Dayety  the  Paul  Jones  was  running  within  thhiy 
yards  of  the  Indiana  dbore.  The  Mi^or  Barbour  ran  against 
tha  bow  of  the  Paul  Jones;  the  engineer  of  the  latter  was 
backing  his  engine  at  the  time.  The  Major  Barbour  was 
tmder  oooisiderable  headway  at  the  time.  He  thinks  her 
engine  was  not  stopped.  After  the  collision  the  Mi^^r  Bar- 
bour turned  to  the  Kentucky  shore. 

John  (Jhapmcm^  was  the  carpenter  on  the  Paul  Jones. 
She  was  heading  up  stream.  The  Major  Barbour  run  near 
the  Indiana  shore.  One  minute  after  the  collision  the  boats 
were  within  one  hundred  yards  <^  the  Indiana  shore.  The 
Paul,  Jones  was  backing. 

X.  Leister y  was  in  the  Paul  Jones.  She  waa  dose  to  the 
Indiaaa  shore.  Bhe  was  in  her  right  j>lace,  but  Ihe  Major 
Barbour  was  not.  The  blow  was  not  heavy.  The  Paul 
Jones  did  not  back  on  the  Indiana  shore ;  she  backed  about 
one  hundred  feet*  The  Major  Barbour  was  pointing  down 
ther  river  and  waa  from  one  hundred  to  one  hundred  and  fifty 
yards  fixxm  the  Indiana  shore. 

Oeorge  Ledey^  was  asleep  when  the  boats  stnv^k ;  about 
four  rods  from  ilie  Indiana  shore.  The  Paul  Jones  pushed 
the  Barbour  to  &e  place  where  she  sunk.  At  the  time  of  the 
collision  the  Paul  Jones  was  backing  her  engines. 

WilUam  Z.  Holhrooh^  was  a  paasenger  on  the  Paul  Jones. 
Heard  the  bell  ring,  ran  out  on  the  star  board  side ;  took  the 
boat  to  be  lying  up  the  river  half  a  mile  from  the  Kentucky 
sh<»re.  The  Paul  J<»Des  was  lying  striiight  up  the  river^  the 
Major  Barbour  across  her  bow. 

iT.  Benby^  when  the  boats  struck,  witness  was  in  his  berth, 
aprung  up;  saw  Dr.  Slaughter  on  board  the  Paul  Jones, 
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seemed  not  to  be  in  his  right  mind.  Two  miiuites  after  the 
oolliBion  the  Paul  Jones  headed  up  stream,  and  ttie  Major 
Barbonr  was  quartering  to  the  Kentucky  shore. 

WiUiam  Bmton  states  that  the  place  of  the  Major  Barbour 
should  have  been,  by  the  rules  of  ^e  river,  near  the  middle, 
and  that  of  the  Paul  Jones  near  the  Indiana  shore. 

Hugh  Funk  says,  a  short  time  after  the  collision,  Wand, 
the  pilot  of  the  Major  Barbour,  said  he  was  running  down 
near  the  Indiana  shore.  Witness  inquired  why  he  did  not 
keep  the  middle  of  the  rirer,  when  Wandcorrected  himself  by 
saying  he  thought  he  was  in  the  middle.  He  said  he  did  not 
ring  the  bell  to  back,  that  the  Paul  Jones  pushed  the  Major 
Barbour  to  the  Kentucky  side. 

Capt.  Bass^  who  is  a  pilot,  says,  in  the  night  an  unpcac- 
ticed  eye  is  liable  to  be  deceiyed  as  to  the  position  of  a  boat 
in  the  river,  firom  her  lights. 

Joseph  BosSy  has  been  a  pilot  for  ten  yefu».  By  the  roles 
of  the  river  the  descending  boat  should  float  half  a  mile ;  the 
ascending  boat  takes  choice  of  sides.  Each  boat  should  stop 
her  engine  under  certain  circumstances.  The  force  of  the 
engine  would  be  lost  in  less  than  one-fourth  of  a  mile.  The 
current  of  the  Ohio  is  about  three  miles  an  hour.  A  boat 
that  had  lost  her  headway  would  begin  to  back  the  first  revo- 
lution of  her  engine.  The  proper  place  for  the  Paul  Jones 
was  from  fifty  to  one  hundred  yards  fi'om  the  Indiana  shore ; 
the  Major  Barbour^s  track  was  near  the  middle  of  the  nyer. 

The  above  is  a  condensed  statement  of  the  fiicts,  which 
will  enable  you  to  judge  of  the  merits  of  this  contiov^rsy,  and 
to  determine  it  as  the  justice  of  the  case  shall  leqxdze. 

There  is  great  conflict  in  the  testimony.  The  witnesses 
differ  so  essentiaUy  in  their  statements,  that  by  no  rule  of 
construction  can  they  be  reconciled.  The  condusion  is  inevi- 
table, that  some  of  the  witnesses  have  sworn  fiilsely,  if  not 
corruptly.  Great  allowance  may  be  made  from  the  circnm- 
stances  under  which  they  testify,  but  this  can  not  include  fiEieta 
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stated^  not  as  matter  of  opinion,  as  an  estimate  of  distance, 
but  facts  tmder  their  own  observation,  and  stated  without 
qualification.  And  there  are  many  sncli  in  the  case,  which 
hav^  a  most  important  bearing  npon  its  merits.  From  the 
natore  of  the  case,  and  the  peculiar  responsibility  of  those 
who  were  at  the  time  engaged  in  narigating  the  respective 
boats,  much  feeling  to  exculpate  themselves  might  very  natu- 
rally be  expected.  But  this  should  not  close  their  eyes  or  stop 
their  ears. 

It  is  the  provinie  of  a  jury  to  weigh  the  evidence  and 
judge  of  the  credibility  of  witnesses.  All  things  being  equal, 
the  witnesses  who,  from  their  position  at  the  time  of  the  col- 
lision, had  the  best  opportunity  of  seeing  the  occurrences  to 
which  they  swear,  are  more  entitled  to  credit  than  the  rela- 
tions of  those  whose  opportunity  of  observation  was  less 
fiivorable.  Some  of  the  witnesses  saw  nothing  of  the  direc- 
tion of  the  respective  boats,  until  the  moment  of  collision. 
Others  sprang  fix>m  their  berths  under  great  excitement  and 
alarm,  and  of  course  could  not  have  been  in  a  condition  to 
see  or  relate  facts  with  precision. 

There  are  some  facts  to  which  there  is  no  contituiiction. 
The  Major  Barbour  was  run  into  by  the  Paul  Jones,  so  as  to 
cause  her  to  sink  in  a  veiy  short  time.  She  appears  to  have 
floated  a  short  distance,  after  the  collision,  sinking  gradually 
until  she  reached  the  bottom.  The  place  where  she  sunk 
was  near  the  Kentucky  shore.  The  river  at  the  place  is 
pix)ved  to  be  about  eight  hundred  yards  wide.  Now  these 
facts  may  well  call  in  question  the  statements  of  the  defend- 
ant's witnesses  who  say  that  the  Major  Barbour  run  into  the 
Plaul  Jones,  which  was  veiy  near  the  Indiana  shore,  so  near 
that  her  stem  struck  the  shore,  in  backing  out  from  the  Bar- 
bour. And  that  the  Paul  Jones  had  stopped  her  engine, 
and  was  backing  at  the  time  the  collision  occurred. 

The  consequences  of  this  collision  were  serious,  not  only 
to  the  Major  Barbour,  as  she  was  much  injured,  but  to  three 
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of  her  passengers  who  were  drowned.  Having  called  joxxr 
attention,  gentlemen,  to  the  evidence,  the  oonrt  instract  yon, 
that  if  the  Major  Barbonr  was  in  her  prop^  track,  as  proved 
by  several  of  the  witnesses,  near  the  noiddle  of  the  riv^, 
and  the  Panl  Jones  in  ascending  the  river  was  in  her  proper 
track  near  the  Indiana  shore,  and  she  tamed  ont  of  her 
proper  course  across  the  river,  or  qnartering,  in  the  language 
of  some  of  the  witnesses,  so  as  to  threaten  a  collision  with 
the  Major  Barbonr,  and  that  so  soon  as  this  was  discovioped 
the  Major  Barbonr  stopped  her  engine,'  rang  her  bell  and 
floated  down  liie  stream  as  the  cnstom  of  the  river  reqnired, 
leaving  the  ascending  boat  the  dioice  of  sides,  and  this  was 
the  law  of  the  river.  That  on  the  near  approadi  of  the  Migor 
Barbonr  she  was  not  requited  to  back  her  engine,  as  that 
might  bring  her  in  contact  with  the  other  boat,  but  might 
presume  that  the  Panl  Jones  did  not  intend  to  nm  into  her; 
and  that  for  an  injury  done  to  the  Major  Barbour,  under 
such  circumstances,  by  the  Panl  Jones  running  into  her,  the 
plaintiff  is  entitled  to  recover  such  damages  as  appears  from 
the  evidence  was  done  to  the  Major  Baarboar. 

That  if  the  Major  Barbour  tamed  ont  of  her  course,  run- 
ning near  the  Indiana  shore,  and  this  turning  out  of  her 
course  contributed  to  the  collision  the  plaintiff  oould  not 
recover. 

That  where  both  boats  were  in  fault  the  plaintiff  could  not 
recover.  That  in  such  case  the  &nlt  of  the  M^jor  Barbour 
must  have  been  sudi  as  to  have  lead  to  or  contributed  to  the 
collision. 

That  if  the  collision  wad  the  result  of  an  unavoidable  acci- 
dent, the  plaintiff  could  not  recover.  That  should  the  jmy 
find  for  the  plaintiff,  they  will  give  damages  which  shall 
remunerate  the  plaintiff  for  the  expenditure  necessarily  incur- 
red in  raising  the  boat  and  in  repairing  her,  and  also  for  the 
use  of  her  during  the  time  necessary  to  make  the  repairs  and 
fit  her  for  business.    That  the  jury  were  not  bound  to  give 
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interecrt  $a  claimed  by  liie  plaintiff,  but  they  would  gire  rach 
sum  in  danlages  as  they  shall  deem  judt  and  equitable  under 
the  citcamBtaQcea. 

The  juiy  foUnd  for  the  plaintiff  $6714:  29  oents. 


Jokes  v.  Yakzakdt^s  AmoNisTEATOB. 

An  action  of  trespass  on  the  ease  charging  the  defendant  with  certain  wrongful 
acts,  by  which  means  the  plain tifi*  lost  the  services  of  his  slaveSf  and  was  subjected 
te  expense,  etc.,  snmres  under  the  act  of  Ohio  of  14th  Febrtiary,  1824,  it  hairing 
been  adopted  by  the  act  of  CongresB  of  1828. 

At  common  law  all  actions  founded  on  contracts  express  or  implied,  sunrives  to 
the  representatives  of  the  deceased. 

But  an  action  of  tort  does  not  survive. 

If  by  the  act  complained  of  the  master  loBCB  the  mrvices  of  bis  slave,  it  is  an 
i2\jury  done  to  his  pxx>perty  within  the  above  act  of  OMo. 

The  damages  are  measured  by  the  extent  of  the  ii\jury. 

Mr«  Fox  for  the  plaintiff. 
Mr.  Chase  for  the  defendant. 

OPnaON  OP  THE  COUBT. 

TtiiB  is  a  scire  facias  to  r^vlre  an  action  of  trespass  on 
the  case  eommenced  against  Yanzant,  on  a  charge  that  he 
assisted  certain  negroes  to  escape  from  the  service  of  the 
plaintiff  in  Kentucky,  by  reason  of  which  one  of  them  was 
lost  to  the  plaintiff,  and  for  the  recaption  and  return  of  the 
others,  the  plaintiff  was  subjected  by  the  law  of  Kentucky  to 
the  payment  of  a  large  sum  of  money.  The  juiy  rendered  a 
verdict  in  &vor  of  the  plaintiff,  for  twelve  hundred  dollars  in 
damages.  A  motion  was  made  for  a  new  trial  and  also  a 
motion  in  alrrest  of  judgment. 

The  court,  for  reasons  stated,  granted  a  new  trial  at  tiie 
dost  of  the  defendant.  But,  as  the  costs  were  not  paid,  a 
new  trial  was  not  claimed,  and  was  abandoned. 

During  the  course  of  the  trial  certain  important  points 
W6re  raised,  on  which  there  was  a  division  of  opinion, 
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between  the  judges,  and  the  points  were  oertified  to  the 
Supreme  Oonrt.  That  court  decided  the  points  &yorable  to 
the  plaintiff,  and  they  were  so  certified  to  tibe  Circuit  Oonrt 
But  before  this  decision  was  entered  in  the  Oiicoit  Ck)iirt, 
Yanzandt  the  defendant,  died ;  and  a  scire  faci<i8  was  issued 
to  revive  the  suit  against  his  administrators. 

To  this  scire  facias  the  defendant  .on  the  29th  of  July, 
1848,  demurred,  and  this  raises  the  question  of  law  in  the 
case.  Does  the  action  survive  ?  If  it  does,  under  the  81st 
section  of  the  Judiciary  Act  of  1789,  the  administrator  is  a 
proper  party,  and  the  suit  may  be  revived  against  him. 

Causes  of  actions  on  contracts  survive  by  the  common  law 
to  the  executors  or  administrators  of  both  parties.  JfeUin  v. 
Baidtoin^  4  Mass.  480.  But  except  by  statute,  actions  of 
torts,  replevin,  etc.,  do  not  survive  against  the  executors  or 
administrators,  unless  the  estate  of  the  deceased  received 
some  gain  from  the  wrong,  when  some  form  of  action  will 
lie.  Pitts  V.  Sale,  3  Mass.  821;  MeHin  v.  JBaidyfmj  4 
Mass.  480 ;  Cravath  v.  Plympton,  13  Mass.  451 ;  WiHur 
V.  GUmare,  21  Pick.  250,  252.  But  by  the  statute  of  Edw. 
3,  ch.  7,  such  actions  survive  to  him  if  any  personal  property 
of  the  plaintiff  was  injured  by  the  tort.  Jenny  v.  Jenny,  14 
Mass.  231 ;  Bedlam  v.  Tucker.  1  Pick.  309. 

In  the  case  of  the  United  States  v.  JExl^rs.  of  Daniel^  6 
How.  11,  the  Supreme  Court  held  that  an  action  on  the  case 
will  not  lie  against  the  executors  of  a  deceased  marshal,  &>t 
a  false  return  made  by  the  deputy.  The  court  says,  ^^if  the 
person  charged  has  received  no  benefit  to  himself,  at  the 
expense  of  the  sufferer,  the  cause  of  action  does  not  survive. 
But  where,  by  means  of  the  offense,  property  is  acquired, 
which  benefits  the  testator,  there  an  action  for  tiie  value  of 
the  property  survives  against  the  executor."  .  And  as  to  the 
form,  that  no  action  will  lie  at  common  law,  againat  tm  ei^ec- 
utor,  ^'  where  the  general  issue  plea  is  not  guilty." 
Where  there  is  a  duty  as  well  as  a  wrong,  an  action  yoi^ 
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lie  agaiuBt  executors.  Bacon  Ab.,  title  Execotoas  and  Ad- 
ministrators. The  role  is,  that  at  common  law  a  personal 
action  dies  with  the  person,  and  this  has  been  o(»istraed  to 
apply  to  injuries  done  by,  or  to  the  testator.  But  it  has  been 
held  under  the  4  Edw.  8  ck  7,.ihat  the  rule  does  not  ertond 
to  an  injury  done  to  the  testator  of  the  plaintiff,  when  it 
would  apply  to  the  testator  of  the  defendant.  Mcuon  y. 
Z>Kim,  Gr.  Oar.  297;  1  Boll.  Abr.  021.  '  If  a  sheriff  suffer 
an  escape,  the  executor  of  the  party  at  whose  suit,  the  defend- 
ant was  in  custody,  may  maintain  to  action.  But,  if  the 
sheriff  had  died  the  plaintiff  cotdd  have  no  remedy  against 
hiB  executor.  For  a  feJse  return  the  executor  of  the  plaintiff 
maintained  an  action,  against  the  sheriff,  but  no  remedy 
could  haye  been,  had  against  the  executor  of  the  sheriff.  This 
decision  was  placed  upon  the  ground,  that  the  injury  was  not 
done  to  the  person  of  the  testator  of  the  plaintiff,  but  to  his 
estate.    1  Salk.  12,  S.  O. 

But  the  right  to  reyiye  an  action  must  depend  upon  some 
stafaitory  provision,  the  comnoon  law  applies  only  to  the  cause 
of  action. 

The  act  of  Oongress,  May  19th,  1828,  provides, ''  that  the 
onus  of  mesne  process  except  the  style,  and  the  forms  and 
modes  of  proceedings  in  suits  in  the  courts  of  the  United 
States^  held  in  those  States  admitted  to  the  Union  since  Sep- 
tember 29th,  1789^  in  those  at  common  law  shall  be  the  same 
in  each  of  those  States  respectively,  as  are  now  used  in  the 
highest .  court  of  original  general  jurisdiction  of  the  same, 
except  so  far  as  may  have  been  otiberwise  provided  by  acts 
of  Oongress,"  etc.  This  act  regulates  the  practice  of  the 
court,  and  consequently,  adopts  any  act  of  the  State  which 
regulates  the  praotioe  of  the  courts. 

The  act  of  Ohio,  of  Fehraary  I8A,  1824,  provides,  "if 
any  action  of  trespass  on  the  case,  for  an  injury  done  to  prop- 
erty, real  or  personal,  or  acti<Mi  of  trespass  on  property,  real 
or  personal,  either  of  the  parties  shall  die  befofre  judgment, 
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Bueb  an  aetioii  or  suit  shall  not  thereby  abate,  but  may  be 
proceeded  in  to  final  judgment  and  exeeation  in  tiie  same 
manner  as  herein  befwe  proyided  for  in  other  cases." 

This  statute  refers  to  an  action  pending  and  beft^fo  jndg* 
ment.  Whether  it  may  be  oonetraed  so  as  to  save  the  cause 
of  aeti<Mi  in  the  cases  named,  no  suit  haying  been  commemeed 
it  IB  not  neoessaiy  now  to  decide.  Does  this  statute  embrsoe 
the  case  imder  consideration  I  The  Ohio  statute  was  passed 
before  the  act  of  Oongress  of  1828,  which  adopted  the  State 
practice,  cdnseqnently  the  statute  governs  the  practice  of  tiiia 
oout.  It  appliesjto  all  actions  of  trespass  on  the  ease  for 
injuries  to  property  real  or  personal,  and  this  is  an  action  of 
trespass  on  the  case;  but  it  is  contended  it  is  not  brought  for 
an  injoiy  done  to  personal  or  real  property,  as  elayes  can  not 
be  considered  property  imder  the  constitntion  and  laws  of  tiie 
United  States*  They  are  no  where  denominated  property  ia 
the  constitution  or  laws  of  the  United  States ;  but  they  aie 
treated  as  property  under  the  laws  of  the  slave  States,  and 
those  laws  must  govern  in  all  matters  of  controvengr  respect- 
ing  the  rights  of  property  in  those  States.  This  is  a  princi- 
ple univerBally  acknowledged  by  aU  courts  in  the  free  as  well 
as  in  the  slave  States. 

This  suit,  as  has  been  often  held  ia  similar  cases,  as 
regards  the  remedy,  is  founded  on  the  act  of  Congress  and 
the  constitution  of  the  United  States*  Had  there  been  no 
such  remedy  provided,  the  master  could  not  have  t^olaimed 
his  fugitive  idave  in  a  free  State,  nor  recovered  damages  for 
his  abduction.  But  the  statoto,  in  this  form  of  aotion,  merely 
gives  a  remedy  for  a  wrong  done.  The  extent  of  the  injtuy 
will  measure  the  amount  of  damages  to  be  reooveced.  And 
the  only  question  that  can  arise  is,  whether  the  injury  com- 
plained of  was  done  to  the  property  of  the  plaintiff.  It  was 
not  done  to  his  person  nor  to  his  charaoter.  K  he  has  sus* 
tained  an  injury  for  which  damages  may  be  recovered,  it 
must  then  have  been  in  his  property. 
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Property  is  the  exdusiye  right  of  possesBing^  enjoying  aod 
disposing  of  a  thing  which  is  in  itself  valnable.  It  is  owner* 
ship.  Now,  &e  plaintiff,  residing  in  Kentucky,  owned  the 
slaves  named  in  the  declaration,  who  escaped  from  his  ser- 
vice by  the  wrongful  acts  of  the  defendant,  and  wtdch  sab- 
jected  ihe  plaintiff  to  certain  losses  and  charges,  ftyr  which  a 
verdict'for  twelve  hundred  dollars  in  damages  was  given  him 
by  the  jniy.  Is  not  this  an  injmy  to  property-^not  property 
in  Ohio,  btit  property  in  JEentncky,  the  right  of  which  is 
guarantied  by  the  constitution  and  act  of  Oongress. 

Literary  property  is  the  exclusive  right  of  printing,  pub- 
lishing and  making  profit  by  one's  own  writings.  The  prop- 
erty in  a  slave  consists,  under  the  laws  of  Kentucky,  in  the 
right  of  the  master  to  his  services ;  and  when  he  is  deprived 
of  this  right  illegally,  he  sustains  an  injury  which  the  law 
redresses.  And  it  is  immaterial  whether  the  injury  com- 
plained of  be  done  in  Kentucky  or  Ohio.  If  the  act  be  in 
violation  of  the  law,  and  it  shall  deprive  the  master  of  the 
services  of  his  slave,  an  action  of  trespass  on  the  case  is 
sustainable. 

But  it  is  insisted  that  the  part  of  the  Ohio  act  of  1824, 
which  relates  to  the  abatement  of  suits,  does  not  apply  to 
this  court,  as  the  act  of  1789  jJrovides,  that  suits  may  be 
prosecuted  where  either  party  dies,  by  the  representatives  of 
the  deceased,  if  by  law  the  cause  of  action  survive ;  and  that 
this  excepts  the  clause  in  question  from  the  operation  of  the 
act  of  1828.  That  act  does  except,  from  its  operation,  any 
State  statute  regulating  the  practice,  where  an  act  of  Con- 
gress has  regulated  the  same  subject. 

The  act  of  1789  provides,  that  no  suit  shall  abate,  where 
the  cause  of  action  survives.  The  State  statute  goes  further 
and  provides,  that  an  action  of  trespass  on  tie  case,  or  tres- 
pass on  real  or  personal  property^  shall  also  survive.  Here 
is  no  conflict.  Both  laws  are  consistent  with  each  other,  and 
may  well  stand  together4    At  the  time  the  act  of  1828  was 
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passed,  the  State  act  of  1824  was  adopted,  and  may  be  pre- 
sumed to  have  been  known  to  Congress.  By  the  act  of  1828 
Oongress  did  not  intend  to  repeal  any  express  provisions 
made  by  them  respecting  the  practice ;  bat  to  £|ciUtate  the 
transaction  of  business  in  the  courts  <^  the  Union,  by  adopt- 
ing the  practice  of  the  courts  of  the  respectiye  States,  which 
was  best  known  to  the  profe63ion. 

We  think  that  this  suit  is  embraced  by  the  act  of  18M, 
and,  consequently,  does  not  abate,  but  may  be  prosecuted  by 
the  executor  or  administrator  of  either  pariy.  The  d^aouner 
is  overruled. 


Jones  v.  Vanzandt's  Admimistratob. 

Aa  actioB  fiir  a  penalty  abatea,  oo  tiie  death  of  the  defendaDt. 
This  is  the  oommon  law,  and  there  ia  no  act  of  Congress  which,  by  the  adoptioa 
of  the  State  act  or  otherwise,  causes  such  an  action  to  survive. 
Nor  la  there  snj  rule  of  court  on  the  auligect. 

Mr.  Fox  for  the  plaintiff. 
Mr.  Chase  for  the  defendant. 

OPDnON  OF  THE  OOUBT. 

In  this  action  the  plaintiff,  a  citizen  of  Kentucky,  claims 
from  the  defendant  the  penalty  of  five  hundred  dollars,  under 
the  act  of  Congress  of  1793,  respecting  fugitives  from  labor, 
on  the  ground  that  the  defendant  did  harbor  certain  fugitives 
who  escaped  fropa  his  services,  into  the  State  of  Ohio.  The 
defendant  pleaded  not  guilty,  but  he  died  before  trial,  and  a 
scire  facias  was  issued  to  revive  the  suit  against  his  admin- 
istrators. To  this  scire  facias  the  plaintiff  demurs,  and  this 
presents  the  question  whether  the  suit  can  be  revived. 

All  actions  which  arise  ex  delicto^  die  with  the  person. 
Actions  of  trespass,  trover,  assault  and  battery,  slander, 
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deceit,  diverting  a  water  course,  and  many  other  caees  where 
the  declaration  charges  a  tort  done  to  the  person  or  property 
of  the  plaintiff,  by  the  deceased,  and  the  plea  of  the  general 
issne  most  be,  not  guilty,  abate  on  the  death  of  the  defend- 
ant. 1  Lord  Baymond,  433, 484 ;  Oowp.  375.  If  the  plain- 
tiff's  goods  were  taken  away  by  the  testator,  and  still  continue 
in  specie  in  the  hands  of  the  executor,  replevin  or  detinue 
will  lie  against  the  executor.  W.  Jon.  173, 174 ;  or  if  they 
be  consumed,  then  an  action  for  money  had  and  received,  to 
recover  the  value.    Oowp.  877. 

This  action  is  not  founded  on  an  injuiy  done  to  the  prop- 
erty of  the  plaintiff,  but  upon  an  act  charged  to  have  been  done 
by  the  defendant,  and  which  may  not  have  resulted  to  the 
injury  of  the  plaintiff,  but  which  the  law  prohibits  and  pun- 
ishes by  a  penalty  of  live  hundred  dollars. 

By  the  64th  section  of  the  Practice  act  of  Ohio,  passed 
March  8, 1881,  it  is  provided,  that  no  suit  or  action  pending 
in  any  court  exc^t  those  mentioned  in  ihe  27th  section, 
which  are  actions  of  libel,  slander,  malicious  prosecution, 
assault  and  batteiy,  action  of  nuisance,  or  against  justices  of 
the  peace,  shall  abate  by  the  death  of  either  or  both  of  the 
parties  thereto. 

This  section  embraces  all  actions,  except  those  specified, 
which  do  not  include  the  action  xmder  consideration,  conse- 
quently, this  suit  does  not  abate,  if  the  section  apply  to  this 
court.  The  act  of  Congress  of  1828,  adopting  the  State 
practice,  being  prior  to  this  act,  does  not  adopt  it,  and  it  has 
not  been  adopted  by  a  rule  of  court.  The  act  of  Oongress 
of  August,  1842,  declares  that  "  the  provisions  of  an  act 
entitled,  'an  act  to  regulate  process  in  the  courts  of  the 
United  States,'  passed  the  19th  May,  1828,  shall  be,  and 
they  are  hereby  made  applicable  to  such  States  as  have  been 
admitted  into  the  Union  since  the  date  of  said  act."  But, 
this  act  can  only  apply  to  States  admitted  into  .the  Union 
since  1828.    Unless,  therefore,  this  suit  survives  under  the 
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judiciary  act  of  1789,  oar  the  act  of  Ohio  of  February  ISth, 
1824,  it  muBt  abate.  It  <}oe8  not  anrviTe  under  tibie  latter  act, 
aa  the  suit  is  not  founded  on  an  injury  done  to  the  propeorty, 
either  real  or  personal,  of  the  defendant.  And,  under  the 
act  of  Congress,  it  does  not  snryiye,  as  that  act  implies  only 
to  cases  where  the  cause  of  action  surviyes.  The  34th  sec- 
tion of  thai  act  which  declares,  ^^  that  the  laws  of  the  several 
States,  except,  etc.,  shall  be  regarded  as  rules  of  decision  in 
trials  at  common  law,  in  the  courts  of  the  United  States,  in 
cases  where  they  apply,"  has  been  held  not  to  *'  apply  to  the 
process  and  practice  of  the  courts.''  Wynum  v.  Shuihard^ 
10  Wheat  1.  Iq  the  same  case  it  is  also  said,  by  the  court, 
'^  that  the  84&.  section  authorizes  the  courts  of  the  United 
States  to  issue  writs  of  execution  as  well  as  other  writs." 

There  is  no  practice  of  the  court  in  cases  similar  to  the  one 
before  us,  fiom  which  a  rule  of  court  may  be  presumed. 
From  these  considerations,  it  appears  that  this  action  for  a 
penalty  abated  on  the  death  of  the  defendant,  and  there  is  no 
statute  or  rale  of  court  under  which  it  may  be  revived  in  the 
name  of  the  administrator.  The  demurrer  to  the  soirefaciaa 
is,  therefore,  sustained. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 


ILLINOIS.— DECEMBER  TERM,  1890. 


United  States  v.  Duncau  .* 

The  judgments  at  law  and  charges  in  chanceiy  of  the  Circuit  Court  of  the  United 
States  for  the  district  of  Iliinois,  institute  a  lien  throughout  the  State,  on  the  veal 
estate  of  the  party  against  whom  they  are  rendered.  This  doctrine  treated  as  the 
law  of  this  court  until  the  Supreme  Court  shall  establish  a  different  rule. 

A  person  who,  at  a  judicial  sale,  purchsses  a  tract  of  land  as  the  property  of  the 
party  against  whom  the  judgment  is  obtained,  and  pays  the  purchase  money  to  the 
plaintiff,  can  not  as  a  genaral  thing,  call  on  him  for  re-payment 

A  sale  of  real  estate  of  D  had  taken  pLtca  under  a  decree  of  this  court  O  be- 
came the  purchaser  of  a  piece  of  land  and  paid  the  purdisM  money  to  the  plain- 
tifl^,  but  discovering  that  D  had  no  title  to  the  land,  made  application  to  tha  omut 
to  have  the  purchase  money  reimbursed  out  of  moneys  of  the  plain  tiff  Is  in  court 
Held,  that  in  the  absence  of  fraud  and  unfair  dealing,  this  could  not  be  done,  but 
that  being  a  judicial  rule,  O  must  take  the  consequences  of  a  defect  or  failure  of 
title ;  and  that  the  remedy  was  in  equity  against  D  or  his  legal  lepresstntatiyes. 

If  one  partner  withdraws  funds  from  the  partnership  and  pays  the  taxes  on  hia 
private  estate,  the  creditors  of  the  partnership  do  not,  in  general,  thereby  acquire  a 
Uen  on  the  land.  Ths  estate  of  the  partner  is  still  his  own  private  property,  and  in 
case  of  his  death,  passes  to  his  heirs  or  devisees,  subject  to  that  debt  as  to  others ; 
and  if  his  executors  make  a  similar  appropriation  of  the  partpership  funds,  the  rule 
is  the  same. 

Where  it  was  alleged  that  A  &  B  were  partners,  and  after  A^s  death  his  execntom 
appropriate  partnership  property  to  the  payment  of  taxes  on  his  estate,  and  in  ex- 
penses of  administration,  he  being  at  the  time  of  his  death  insolvent  and  indebted  to 
the  United  States,  in  judgments  and  otherwise,  which  judgments  were  a  lien  on  the 
real  estate  of  A,  the  lien  of  the  United  States  and  their  priori^  of  payment  were 
not  thereby  af&cted,  but  they  could  enforce  their  judgments  notwithstanding  the 
acts  of  the  executors. 

Where  the  partnership  property  is  not  sufficient  to  pay  the  debts  ot  the  finn,  the 
priority  of  the  United  States  does  not  reach  the  undivided  interest  of  one  of  the 
partners  in  the  partnership  effects,  if  he  is  indebted  to  the  United  States,  but  whcA 
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it  hae  become  his  separate,  indiTidnal  property,  the  rule  would  be  different.     The 
true  teat  is,  whether  the  property  bekmi;  to  the  partnership  or  the  individual 

The  creditors  of  a  partnership  applied  to  the  State  court  by  bill,  to  declare  the 
partnership  and  decree  the  paymept  of  the  partnetshlp  debts  out  of  aasets  in  the 
hands  of  the  administrator  of  ooa  of  the  partnen  who  had  died  insolTcnt,  indebted 
to  the  United  States.  The  administrator  denied  the  partnership  and  took  an  obgee- 
tion  based  on  the  debts  of  the  United  States  and  their  priority.  The  State  court 
decreed  in-acoordanoe  with  the  prayer  of  the  bill.  The  United  Statee  were  not 
parties  and'did  not  appear  in  the  State  court  Held,  that  the  proceedings  in  the 
State  court  did  not  impair  the  rights  of  the  United  States,  and  that  they  were  not 
bound  by  them,  but  that  notwithstanding  the  decree  in  the  State  court,  the  priority 
of  the  government  attached  and  that  whenever  the  proceeds  of  any  real  estate,  or 
any  personal  estate  come  into  the  hands  of  the  administrator,  he  became  a  trustee 
for  the  United  States,  and  they  most  first  be  paid. 

The  acts  of  Congress  giving  the  United  States  a  priority  of  payment  supersede 
all  State  laws  upon  the  subject  of  the  distribution  of  those  estates  that  come  within 
their  provisions.  The  law  makes  no  exception  in  favor  of  a  particular  class  of 
creditors,  and  the  priority  of  the  United  States  does  not  yield  to  the  claims  of  any 
creditors,  however  high  may  be  the  dignity  of  their  debts. 

In  June,  1841,  the  United  States  reversed  judgments  in  this  court  against  D, 
subsequently  in  1841  and  1842  other  creditors  obtained  judgments  in  a  State  court 
against  him.  These  last  judgments  were  liens  only  on  the  real  estate  of  D.  situate 
in  the  county  where  the  judgments  were  rendered.  In  1846  the  United  States 
obtained  a  decree  in  this  court  directing  all  of  D*s  real  property  in  the  State,  to  be 
sold  to  pay  an  indebtedness  to  the  United  States  independent  of  the  judgments  of 
1841.  D  died  in  1844,  his  whole  property  not  being  si]^cient  to  pay  the  debts  due 
the  government  Under  the  decree  of  1846,  various  sales  took  place  of  real  estate 
out  of  the  county  in  which  the  other  creditors  had  their  judgments,  and  there  was  a 
fund  in  court  arising  fitim  these  sales  sufficient  to  pay  the  judgments  of  the  other 
crediton.  The  United  Statee  having  made  out  executions  on  the  judgments  of 
1841  and  levied  them  on  lands  rituate  in  the  county  where  the  other  creditora  held 
their  judgments,  these  creditors  made  application  to  this  court  to  compel  the  United 
States  to  go  on  lands  out  of  that  county  to  satisfy  their  judgments,  or  for  the  pro- 
ceeds of  the  lands  sold,  out  of  that  county.  Held,  that  however  it  might  be  in  t2« 
case  of  private  individuals,  the  United  States  haviog  an  older  lien,  made  perfect  by 
a  levy,  were  entitled  to  return  it  and  sell  the  property  to  satisfy  the  judcmenbs  of 
1841,  and  that  the  other  creditors  had  no  claim  upon  the  proceeds  in  court 

It  is  a  rule  well  recognized  and  understood,  that  whese  a  party  has  a  lien  for  a 
debt  on  two  funds,  and  another  party  has  a  lien  on  one  of  the  funds  only,  a  court  of 
equity  will  oblige  the  party  who  has  the  double  fund  to  resort  In  the  first  instance, 
for  payment,  to  that  fund  upon  which  the  other  party  has  no  lien.  But  this  is  never 
done  when  it  trenches  on  the  rights  or  operates  to  the  prejudice  of  the  party  entitled 
to  the  double  fund. 

But  this  rule  does  not  affect,  under  the  circumstances  of  this  caae  the  priority  of 
the  United  States,  neither  is  that  priority  affected  by  the  suit  settled  in  New  York, 
that  lands  oonsisting  of  different  parcels,  subject  to  a  general  incumbrance,  are,  in 
equity,  to  be  charged  in  the  inverse  order  of  the  alienation  of  this  several  funds. 
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The  caee  of  Sekrytm  v.  TtBar^  9  Paige  ITS,  examined  and  distiaguidied  from 
this. 

It  has  been  tmifonnly  held  in  all  the  cases  that  the  priority  of  the  United  States 
does  not  distnrb  any  specific  lien  nor  the  forfeited  lienof  a  jodgmeni,  that  is,  it  doee 
not  sBpersede  a  mortgage  on  iand,  nor  a  judgment  made  perfect  by  the  issue  of  an 
ezocntion  and  a  levy  on  real  estate.  But  in  the  case  of  a  general  lien  it  is  not  so 
dear. 

The  laws  of  the  United  States  giving  a  priority  to  flie  gOTomment,  are  of  general 
a|iflicatlon  in  the  oasee  therein  stated,  and  if  a  debtor  is  to  be  excepted  out  of  tlie 
general  rule,  it  devolves  upon  the  party  alleging  the  exception  to  show  it. 

Mr.  WtUuims,  District  Attorney,  for  plaintiff. 
MesaiB.  Smith  and  Brovm  for  the  petitioners. 

OPINION  OF  TBE  OOUBT  BT  JUDGE  DBUHMOND. 

In  the  year  1635,  Joseph  Duncan)  whoee  rq^resentalives 
are  the  defendants  in  this  ease,  became  one  of  the  snretieB 
of  William  linn,  receiver  of  pnblic  monies  at  Yandalia,  in 
this  State.  The  pincipal  having  fiiuiled  to  comply  with  the 
daties  imposed  cm  him  by  law,  the  snreties  became  liable  in 
the  bond  given  to  the  United  States. 

At  the  Jnne  term,  1841,  of  this  comt,  the  United  States 
recovered  three  several  jndgments  at  law  against  the  snreties. 
Doncan,  among  others,  for  the  aggregate  snm  of  $29,191  05. 
At  the  time  these  judgments  were  obtained,  ncme  of  the 
snreties,  ezoept  Dimcan,  had  any  available  property,  and 
Linn,  the  principal,  was  insolvent.  On  the  22d  of  December, 
1813,  Ihe  United  States  realized  on  these  jadgments  the  smn 
of  $38,582  65. 

In  January,  1844,  Joseph  Duncan  died,  disposing  by  will, 
of  his  real  and  personal  estate,  but  making  no  provision  other 
than  the  nsnal  one  for  the  payment  of  his  debts,  for  the 
amonnt  dne  the  United  States.  At  the  time  of  his  death,  he 
was  seized  of  a  great  many  tracts  of  land  lying  in  different 
oomodies  of  this  State,  and  in  Morgan  county,  his  place  of 
residence. 

The  judgments  of  1841,  in  this  court,  not  covering  the  de- 
40 
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falcation  of  Linn,  the  plaintiffi  inBtitated  suit  at  law,  to  the 
December  term  of  this  court,  1844,  against  William  Thomas, 
as  administrator,  etc.,  of  Joseph  Duncan,  the  executors  hav- 
ing resigned  or  ceased  to  act ;  and  at  that  term  lecoresei 
judgment  against  the  administrator,  de  lonis  testdtoris^  for 
the  sum  of  $48,151  61. 

In  Februaiy,  1846,  the  United  States  ffled  a  bill  in  this 
court,  setting  forth  most  of  the  fitcts  detailed  above,  and  ask- 
ing for  a  discovery  of  the  title  papers  and  estate  of  Duncan ; 
insisting  upon  the  priority  of  the  plaintiff ;  and  praying  for 
an  account  of  the  money  due  the  United  States;  of  the  per- 
sonal estate  of  Duncan ;  and  of  the  value,  rents  and  profits 
of  the  real  estate ;  and  that  if  the  personal  estate  was  not 
sufficient,  the  real  estate  might  be  sold  to  pay  the  debt  due 
the  plainti£b.  To  this  bill,  the  widow,  heirs,  executors,  devi- 
sees, etc.,  of  Duncan  were  made  parties.  During  the  progress 
of  the  cause,  the  value  of  the  widow's  dower  was  agreed  upon 
and  amicably  settled,  and  she  relinquished.  Answers  were 
put  in  by  the  defendants,  and  at  the  June  term,  1846,  a  decree 
was  rendered  in  &vor  of  the  United  States  for  the  sum  of 
$49,156  15  (that  being  all  that  was  due  except  what  had  not 
been  collected  under  the  judgments  of  1841,)  and  ordering  the 
real  estate  of  Duncan  to  be  sold,  and  the  proceeds  to  be  paid 
to  the  United  States,  ^^  first  paying  prior  liens,  if  any." 

Under  this  decree,  varions  sales  of  real  estate  out  of  Moigan 
county  have  taken  place,  under  the  direction  of  a  conunis- 
sioner,  for  which  very  considerable  sums  have  been  realized, 
part  of  which  have  been  paid  over  to  the  United  States,  but 
there  remains  the  sum  of  $4,052  subject  to  the  order  of 
the  court. 

Personal  property  to  the  amount  of  $300  was  sold  under 
the  judgment  of  1844. 

There  were  two  judgments  recovered  against  Duncan  in 
his  life  time,  in  the  Circuit  Court  of  Morgan  county,  of  this 
State,  one  by  McConnell  and  others  for  $333  76,  in  Ifovem- 
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ber,  1841,  and  the  other  by  Matthews  for  $497  85  in  March, 
1842.  On  the  10th  of  November,  1845,  Doremas,  Suydam 
&  Nixon  filed  a  bill  in  the  same  conrt  against  William 
Thomas,  administrator,  etc.  of  Duncan's  estate,  alleging  that 
certain  personal  property  which  the  executors  of  Duncan  had 
sold,  and  the  proceeds  of  which,  amounting  to  $960  60,  it 
seems  they  had  applied  to  the  payment  of  taxes  on  real 
estate  and  expenses  of  administration,  belonged  to  a  firm  of 
which  one  James  M.  Duncan  and  Joseph  Duncan,  in  his 
life  time,  were  partners,  and  that  the  plaintiffs  were  creditors 
of  that  firm,  and  claiming  that  they  (Doremas,  Suydam  & 
Nixon)  should  be  re-paid  the  money  so  used  by  the  executors, 
and  that  they  should  be  substituted  in  their  place ;  insisting 
it  was  a  former  claim.  James  M.  Duncan,  also  one  of  the 
sureties  of  Linn,  was  a  party  to  this  bill,  but  he  was  insolvent. 
The  administrator  in  his  answer  denied  the  partnership,  and 
referred  to  the  daim  of  the  United  States  and  their  priority, 
and  to  the  proceedings  in  this  court,  which  he  set  forth  at 
length ;  but  the  Circuit  Court  of  Morgan  county,  by  a  decree 
rendered  on  the  17th  November,  1847,  found  that  the  part- 
nership did  exist,  as  stated  in  the  bill ;  that  at  the  death  of 
Duncan,  the  goods  and  chattels  referred  to,  and  the  proceeds 
of  which  had  gone  into  the  hands  of  the  executors,  were  liable 
for  the  partnership  debts,  wherever  traced,  and  ordered  that 
the  plaintifis  should  be  paid  out  of  the  estate  of  Duncan.  To 
Doremas  &  Nixon,  $766  48;  to  Wm.  A.  Ranson  &  Co., 
$194  12.  The  latter  had  been  made  parties  and  Suydam 
had  died  pending  the  suit.  The  court  further  adjudged  that 
inasmuch  as  it  did  not  appear  the  administrator  had  any 
assets  in  his  hands,  he  should  pay  the  above  sums  out  of 
assets  thereafter  to  come  into  ^is  hands,  or  which  might 
remain  in  his  hands  after  the  settlement  of  his  accounts  as 
administrator.  It  is  proper  to  add,  that  an  objection  was 
made  in  the  answer  of  Thomas,  because  the  United  States 
were  not  made  parties,  but  the  court  decided  that  it  was  not 
necessary  to  make  them  parties. 
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It  was  conceded  that  the  judgments  of  1841,  rendered  in 
this  court,  were  a  lien  on  all  the  real  estate  of  Dnncan  with- 
in tlie  State ;  that  the  decree  of  Jtme  term,  1846,  operated 
to  the  same  extent,  upon  the  real  estate  in  the  hands  of  the 
heirs,  devisees,  execntors,  etc.,  of  Ihmcan;*^  and  that  the 
judgments  of  the  tforgan  circuit  court  operated  only  upon  real 
estate  within  the  county  of  Morgan.  The  judgments  and 
decrees  rendered  in  the  Circuit  Ckmrt  of  Moi^gan  county,  are 
yet  in  force,  not  being  paid  or  satisfied,  except  some  partial 
payments  hereafter  mentioned. 

The  judgments  at  law  of  this  court  recovered  in  1841, 
being  only  paid  in  part,  the  United  States  in  1847  issued 
alias  executions  on  those  judgments,  and  the  marshal  levied 
them  on  lands  lying  in  Morgan  county  of  which  Duncan 
had  been  seized,  and  theiy  were  sold  by  the  plaintiff. 

Joseph  Ihmcan,  at  the  time  of  his  death,  did  not  possess 
sufficient  property,  including  real  and  personal,  to  discharge 
the  debt  he  owed  the  United  States,  the  lands  out  of  Moigan 
county  not  being  of  value  enough  to  satisfy  the  deei^ee  of 
June  term,  1846.  And  it  does  not  appear  tiiat  there  was 
more  than  sufficient  property  in  !Morgan  county,  to  meet  the 
balance  due  on  the  judgments  of  1841  of  this  court. 

In  this  condition  stood  the  case,  when,  on  the  15th  of  June 
1847,  McConnell  et  al.  and  Matthews  filed  their  petition  in 
this  court. 

The  petition  of  McConhel  et  al.  alleges  that  under  tho 
decree  of  1846,  sales  of  lands  without  the  county  of  Moi^gan 


•The  opinion  of  the  profession  in  Ulinois  is  so  geneitl  in  fa^oT  of  the  doctzine 
that  the  Uens  of  jadgments  of  the  United  States  Court  is  co-extensive  with  its  ju- 
risdiction, as  stated  in  the  text  it  was  not  controyetted  in  the  argument  See  Che 
qoestion  discossed  in  a  report  which  was  confirmed  by  the  Circuit  Court  of  the 
United  States,  for  the  Eastern  District  of  Pennsylvania,  contained  in  the  case  of 
Bayard  v.  Londnrd  etal,  9  Hammond's  Reports,  S30.  The  Supreme  Court  of  the 
United  States  held  that  the  decision  of  the  drcuit  court  w«8  final  und  can^aaiTe 
under  the  dreumiBtanods,  and  could  not  be  reversed ;  consequently  no  opinion  was 
given  as  to  the  lien  of  judgments  obtained  in  the  Circuit  Court  of  the  United  State* 
Wallace,  jr.  Reports,  196,  a  C. 
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had  taken  place,  upon  which  had  been  made  $8,555  20, 
which,  it  insiats  ought  to  be,  as  to  the  lien  of  their  judgment, 
a  credit  on  the  judgments  at  law  of  the  United  States  of 
June  1841 — that  there  are  lands  out  of  the  county  of  Mor- 
gan more  flian  sufficient  to  satisfy  those  judgments,  and  that 
^e  United  States  are  proceeding  to  sell  real  estate  in  Mor- 
gan county.  The  petition  calls  for  the  interposition  of  the 
court  to  arrest  the  sale;  to  marshal  the  securities  so  as  to 
give  them  the  benefit  of  their  lien,  by  throwing  the  judg- 
ments of  the  United  States  of  1841)  upon  lands  out  of  Mor- 
gan county  and  that  the  sum  made  $8,555  20  be  applied 
upon  those  judgments.  The  petition  of  Matthews  is,  in  all 
respects,  similar  to  that  of  McConnell  et  al. 

A  fi.  fu.  had  issued  on  the  judgment  of  McConnell,  and 
$60  00  had  been  obtained  on  it.  A  fi.  fa.  had  also  issued 
on  the  judgment  of  Matthews,  and  real  estate  had  been  levied 
on,  and  $893  00  made  by  the  sale  of  it.  The  executions  in 
each  case  were  issued  within  a  year  after  the  judgments  w^re 
obtained  respectively. 

On  the  28d  of  December,  1847,  Doremas  &  Nixop,  and 
A.  Sanson  4?  Co.,  likewise  filed  a  petition  setting  forth 
most  of  the  facts  heretofore  mentioned,  and  alleging  that 
this  court  had  taken  full  administration  of  the  estate  of  Dun- 
can— that  their  decree  of  the  Morgan  court  of  November, 
1847  had  been  rendered  useless — that  there  was  no  priority 
of  payment  to  the  United  States,  till  the  estate  was  ready  to 
be  disbursed— that  taxes  and  costs  of  administration  were  to 
be  first  paid— that  under  the  circumstances  they  stand  as  the 
state  and  individuals,  and  were  clothed  with  their  rights — 
that  there  was  more  real  estate  to  be  sold,  and  their  partner- 
ship fund  had  increased  the  amount  to  be  disbursed  ip  this 
cause — ^and  asking  that  their  decree  be  paid  out  of  money 
received  firom  the  sale  of  real  and  personal  estate,  or,  if  that 
be  not  proper,  that  the  commissioner  of  this  court  be  ordered 
to  sell  land  enough  to  satisfy  the  sum  named  in  their  decree 
and  pay  it  over  to  them. 
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Various  supplemental  petitions  were  filed  by  all  the  par- 
ties, from  time  to  time,  bringing  before  the  conrt  the  pro- 
ceedings that  have  since  taken  place  in  this  cause,  and 
particularly  stating  that  other  lands,  out  of  Morgan  county 
had  been  sold,  under  the  decree  of  June,  1846,  and  the 
money  received,  and  that  the  sum  of  $3,789  56  was  made  by 
sale  of  land  in  Morgan  county  under  the  judgment  of 
18«. 

The  petition  of  O'Donoghue,  which  was  filed  on  the  10th 
of  January,  1849,  states  that  he  had  purchased  a  lot  of  land 
at  a  sale  made  by  the  commissioner  in  this  cause,  which  lot 
was  sold  as  a  part  of  the  estate  of  Duncan ;  that  he  paid  the 
commissioner  for  it,  and  that  Duncan  had  no  title  to  it, 
having  before  his  death  by  deed  duly  recorded,  conveyed  it 
to  the  Illinois  College,  and  he  seeks  to  have  the  sale  by  the 
commissioner  annnlled,  and  to  have  the  money  paid  by  him 
reimbursed  out  of  the  fund  in  court. 

When  these  petitions  were  presented,  this  court,  without 
determining  the  questions  sought  to  be  raised  by  them,  or- 
dered that  a  sufficient  fiind  should  be  reserved  to  satisfy  their 
claims,  which  was  to  be  paid  to  the  petitioners,  provided  the 
court  should  be  of  opinion  upon  the  final  disposition  of  tiie 
cause,  that  the  parties  were  entitled  to  receive  the  amounts 
they  sought.  And  there  is  now  a  frmd  of  more  than  four 
thousand  dollars  awaiting  the  decision  of  the  questions 
presented  by  these  petitioners. 

These  are  the  material  &cts : 

The  applications  were  once  heard  before  the  former  judge 
of  this  court,  but  no  decision  was  given  or  order  entered. 
They  have,  therefore  been  fully  argued  before  me,  and  it  now 
becomes  my  duty  to  announce  my  opinions  upon  the  different 
questions  presented. 

The  counsel  of  the  United  States,  not  denying  the  allega- 
tions contained  in  the  petitions,  insists  that  the  petitioners 
are  not  entitled  to  the  relief  they  seek,  nor  to  any  relief. 

As  the  petition  of  O'Donoghue  stands  upon  a  footing 
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entirely  different  fix)m  the  others,  it  may  be  convenient  to 
eonsid^  that  first. 

The  sale  nnder  which  he  purchased  the  lot  was  made  by 
the  order  of  this  court,  and  it  is  well  settled  tliat  in  all  judi- 
cial sales  there  is  no  warranty ;  but  that  the  rule  of  caveat 
emptor  applies.  Owings  v.  TTwnvpeon^  3  Scammon  602.  If 
theie  be  fraud  or  concealment  or  any  unfiEiir  dealing,  that  may 
be  a  ground  for  an  application  to  a  court  of  equity;  other- 
wise the  purchaser  must  look  to  the  soundness  of  his  title. 
This  is  the  established  rule  in  England  and  throughout  the 
United  States,  and  it  should  be  peculiarly  applicable  here, 
where  it  is  so  easy  to  trace  the  title  to  real  estate,  the  sources, 
in  nearly  all  cases,  being  the  public  records  of  the  country. 
It  is  true  where  a  plaintiff  in  an  execution  purchases  a  tract 
of  land,  belonging  apparently,  or  which  he  supposes  to  belong 
to  the  defendant,  and  there  is,  in  fact,  no  title,  a  court  will  inter- 
pose and  place  the  parties  in  their  former  condition.  But  that 
is  because  it  is  a  matter  between  themselves ;  the  purchase 
having  neither  benefited  nor  injured  any  third  person :  and  it 
has  been  decided,  that  where  there  was  no  fraud  and  a  stran* 
ger  to  the  execution  purchased  a  piece  of  land  as  the  property 
of  the  defendant,  where  he  had  no  title,  a  court  of  equity 
would  compel  the  judgment  debtor  to  refund  the  amount  to 
the  purchaser,  on  the  ground  that  his  purchase  had  paid  the 
debt.  But  no  case  has  been  shown  in  which,  under  such 
drcumstances,  the  purchaser  could  call  upon  the  plaintiff  in 
the  execution  to  refrmd  the  amount.  Indeed  the  case  just 
mentioned  is  conclusive  that  he  could  not,  for  it  is  because  the 
sale  must  so  far  stand  as  to  enable  the  plaintiff  to  retain  the 
money  paid,  that  the  defendant  is  liable.  It  could  make  no 
difference,  that  the  money,  instead  of  being  in  the  hands  of 
the  parly,  was  held  by  the  officer  or  paid  into  court.  In 
either  case,  it  would  seem,  the  right  of  the  party  to  the  fruits 
of  his  judgment  could  not  be  contested. 

But  conceding  that  this  last  position  may  be  questionable, 
still  after  the  money  has  actually  been  paid  to  the  party,  it  is 
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beyond  the  reach  of  the  purchaser.  Here  the  money  paid  by 
the  petitioner  has  been  received  by  the  plaintiff^  and  he  seetks 
to  make  another  fund,  now  in  court,  arising  from  the  sale  of 
other  property  belonging  to  the  estate  of  Dnncan,  liaUe  to 
the  claim. 

On  the  part  of  the  petitioner  the  court  was  referred  to 
Lansing  v.  Quackenbush^  6  Oowen,  38,  a  case  where  the 
defendant  had  represented  he  was  the  owner  of  lots,  which 
the  party  purchased,  and  it  turned  out  he  was  not.  On  appli- 
cation to  the  court,  they  said  there  was  a  r^nedy  but  that  it 
was  in  equity.  Here  was  a  false  statement,  and  if  the  plain- 
tiff were  not  a  party  to  it,  the  remedy  would  be  against  the 
defendant.  Adams  v.  Smithy  5  Cowen  280,  was  also  referred 
to.  In  this  case  the  sheriff  had  sold  personal  property  which 
did  not  belong  to  the  defendant,  and  the  real  owner  sued  the 
sheriff  and  plaintiff  jointly  and  recoyered.  The  couott  allowed 
the  amount  made  on  the  sale  and  indorsed  on  the  execution, 
to  be  stricken  out  and  an  execution  to  issue  for  the  amount  of 
the  original  judgment.  In  this  case  it  was  personal  property, 
and  the  owner  resorted  to  the  remedy  which  the  law  gave  him, 
the  property  remaining  with  the  purchaser.  Both  cases  are 
very  shortly  reported  and  clearly  distinguishable  from  the 
present.  But  the  Supreme  C!ourt  of  Illinois  have  held,  under 
somewhat  similar  circumstances,  there  was  no  remedy  against 
the  plaintiff  in  the  execution.  A  party  purchased  some  prop- 
erty under  an  execution.  A  stranger  sued  for  and  recoyered 
the  property  from  the  purchaser.  The  latter  then  brought 
suit  against  the  plaintiff  in  the  execution  to  recover  back  the 
purchase  money.  The  court  decided  that  the  plaintiff  waa 
not  liable.  England  v.  Clark^  4  Scammon,  486.  Theae 
were  all  cases  of  personal  property,  but  in  a  sale  of  real  estate 
under  execution,  no  action  is  brought,  because  if  the  property 
of  A  is  sold  on  aii  execution  against  B  the  titie  to  the  prop- 
erty is  unchanged,  and  A  ordinarily  suffers  no 'wrong. 

In  a  very  recent  case,  however,  Dunn  v.  Fraaiery  8  Blackf. 
433,  this  question  was  directiy  decided.    That  was  a  mock 
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stronger  case  than  this.  A  judgment  had  been  obtained  and 
an  exeention  was  issned  and  returned  nulla  hona^  and  after* 
ward  the  judgment  creditor  filed  a  petition  alleging  that  the 
judgment  debtor  was  the  owner  of  oertain  real  estate  in  &e 
simple.  On  the  application  of  the  petitioner  the  oourt  cordered 
the  real  estate  to  be  sold  on  execution.  It  was  sold  aocoid- 
ingly,  and  Frasder  became  the  purchaser.  One  of  the  admin- 
istrators of  the  judgment  debtor  was  present  at  the  sale,  and 
solicited  Frazier  to  buy,  assuring  him  that  the  title  was  good* 
Various  proceedings  took  place,  during  which  ]>unn9  the 
judgment  creditor,  transferred  the  judgment  to  one  Adams, 
and  Frazier  refused  to  pay  the  purchase  money.  Another 
execution  was  issued  which  was  enjoined.  Finally  Fhiaier 
paid  part  of  the  money  to  Adams  and  the  renudnder  into 
court,  (to  the  clerk).  The  judgment  debtor  had  no  title  to 
the  property.  These  fitcts  being  made  to  appear  to  the  court 
below,  by  bill  in  chancery,  it  ordered  the  money  to  be  paid 
back  to  Frader,  but  the  Supreme  Oourt  of  Indiana  reversed 
the  decree,  on  the  distinct  ground  that  a  purchaser  who  buys 
land  and  pays  the  money,  the  judgment  creditor  receiving  it, 
can  not  recover  it  back  from  l^e  creditor,  either  at  law  or  in 
equity,  merely  because  the  judgment  debtor  had  no  title  to 
the  land.  The  proper  course  in  such  a  case  was  to  proceed 
against  the  judgment  debtor  or  his  estate  by  bill  in  equity. 
And  even  in  relation  to  the  money  in  court,  it  depended  alto* 
gether  upon  the  &ct  whether  there  was  anything  due  on  the 
judgment,  or  it  was  an  overplus,  in  which  last  count  it  might 
be  paid  over  to  the  purchaser.  And  see  Warner  v.  Belm,  1 
on.  Bep.  220. 

It  vrill  be  seen,  therefore,  from  these  principles  and  author- 
ities, the  petitioner,  while  he  has  no  claim  upon  the  fund  now 
in  court,  has  a  remedy  against  the  estate  of  Duncan.  That 
it  may  be  unavailing  is  his  misfortune.  If  the  petitioner 
obtain  the  money  he  has  paid,  it  must  be  by  the  voluntary 
act  of  the  plaintiff,  and  not  by  the  order  of  this  court. 
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Let  118  now  proceed  to  consider  the  petition  of  Doremas  & 
Nixon,  and  A.  Banson  &  Co.  They  insist  that,  inasmnch 
as  there  was  a  partnership  between  James  M.  and  Joseph 
Duncan,  and  the  executors  of  Joseph  Doncan  had  used  the 
partnership  goods  to  pay  the  taxes  on  his  real  estate,  and  the 
expenses  of  administration,  they,  as  creditors  of  the  partner- 
ship, haye  a  right  to  be  repaid  ont  of  the  fand  in  court. 

There  can  be  no  doubt  that  the  partnership  effects  are 
primarily  liable  for  the  partnership  debts,  and  that  those 
effects  ought  not  to  be  appropriated  to  the  payment  of  the 
separate  liabilities  of  one  of  the  partners.  And  if  the  execu- 
tors knowingly  diverted  them  in  the  manner  charged  in  the 
biU  filed  in  the  circuit  court  of  the  State,  they  acted  illegally. 
But  conceding  this,  it  does  not  follow  that  the  partnership 
creditors  thereby  obtained  a  lien  upon  the  separate  property 
of  Duncan.  No  authority  has  been  referred  to  which  shows 
that  if  one  partner  withdraws  funds  from  the  partnership, 
and  pays  the  taxes  on  his  private  estate,  the  creditors  of  the 
firm  thereby  acquire  a  lien  on  the  land,  unless,  indeed,  the 
decree  on  which  the  application  now  under  consideration  is 
founded  may  be  so  r^arded.  All  that  can  be  said  is,  that 
the  estate  of  the  partner  becomes  liable  to  the  creditor  of  the 
firm.  The  estate  of  the  partner  is  still  his  own  private  prop- 
erty, and,  in  case  of  his  death,  passes  to  his  heirs  or  devisees, 
subject,  if  he  has  used  the  partnership  funds  for  the  purpose 
mentioned,  to  that  debt  as  to  others.  Story  on  Part.  §§97y 
826,  858,  859,  860  and  861.  Neither  would  the  use  of  the 
partnership  funds  by  the  executors,  ifi  the  expenses  of  admin-> 
istration,  create  any  lien  upon  the  estate.  It  would  still  be  a 
debt  due  from  the  estate.  And,  if  the  creditor  of  the  firm 
were  placed  in  the  condition  of  those  individuals  to  whom 
those  expenses  had  been  paid,  it  is  doubtful  wheth^  that  cir- 
cumstance, for  reasons  presently  to  be  given,  would  affect  the 
question. 

It  has  been  decided  that  the  priority  of  the  United  States 
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does  not  reach  the  property  of  a  partner  in  partnership  effects, 
so  as  to  pay  the  separate  debt  of  one  of  the  partners  (he  being 
the  debtor  of  the  United  States)  when  the  partnership  prop- 
erty is  not  sufficient  to  pay  the  debts  of  the  firm.  United 
States  V.  JETachy  8  Peters,  271.  But  that  proceeds  upon  the 
presumption  that  they  are  partnership  effects.  It  is  plain,  if 
they  had  ceased  to  be  such,  and  had  become  the  separate 
property  of  the  one  indebted  to  the  United  States,  the  doc- 
trine would  be  different.  The  true  test  would  seem  to  be 
whether  the  property  belonged  to  the  firm  or  the  individual. 

Now  it  is  to  be  remarked  that  these  petitioners  did  not  ask 
the  court  of  Morgan  county  to  do  more  than  to  declare  the 
partnership,  and  to  decree  the  payment  of  the  partnership 
debt  out  of  assets  which  were  at  that  time,  or  thereafter  to 
be,  in  the  hands  of  the  administrator.  They  claimed,  at  most, 
not  a  lien  on  the  estate,  but  a  priority  of  payment  out  of  the 
estate.  And  the  court,  though  it  expresses  the  opinion  that 
the  funds  of  the  partnership  effects  were  liable  to  tilie  debts  of 
the  petitioners  where  ever  they  could  be  traced,  decides  they 
were  to  be  paid  out  of  the  estate  of  the  testator.  Accord- 
ingly, in  whatever  light  we  may  regard  this  decree  of  the 
circuit  court  of  Morgan  county,  it  is  clear  it  intended  that 
payment  of  the  debts  was  to  be  made  out  of  Duncan's  estate, 
when  there  should  be  sufficient  assets  for  Hiai  purpose  in  the 
hands  of  the  administrator.  The  court  does  not  even  decree 
that  the  petitioners  shall  be  first  paid,  but  there  is  an  alter- 
native that  they  may  be  paid,  when  the  administrator,  upon 
the  settlement  of  his  accounts  as  such,  shall  have  money 
then  remaining  in  his  hands.  The  decree  did  not  create  any 
lien,  specific  or  general,  upon  any  fimd,  nor  upon  the  real 
estate  of  the  testator,  as  it  probably  could  not;  and  it  does 
not  vary  essentially  from  the  usual  judgment  against  an 
administrator  for  the  debt  of  a  deceased  party. 

Though  an  objection  was  taken  to  the  proceedings  in  Mor- 
gan county,  because  the  United  States  were  not  made  parties, 
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it  is  said  tlutt  the  decveeig  binding  (m  them  iBtbiBcoTirt  in  this 
application^  on  the  part  of  the  petitioDens.  Let  nsnow  exam- 
ine this  position/and  endeayor  to  ascertain  whether  this  is  so. 

At  the  time  of  Joseph  Doncan's  death,  his  indebtedness  to 
the  United  States,  except  the  balance  dne  on  the  jndgments 
at  law  of  this  court,  of  1841^  did  not  constitnte  a  Hen  npon 
his  real  or  personal  estate.  The  plaintiff  had  only  a  right 
to  a  priority  of  payment.  AAd  it  n^y  be  admitted,  for  the 
purpose  of  this  argument,  that  their  priority  did  not  extend, 
in  point  of  law,  so  as  to  operate  upon  the  real  estate  of  which 
Doncan  died  scdzed,  in  the  hands  of  heirs  or  deyisees.  But 
at  the  time  the  petitioners  filed  their  bill  in  the  CSrcoit  Court 
of  Morgan  connty,  there  was  a  judgment  of  this  court  agauist 
William  Thomas,  as  the  administrator  with  the  will  annexed, 
etc.,  of  Duncan,  and  at  the  time  the  final  decree  was  ren- 
dered in  the  Oircuit  Court  of  Morgan  county,  there  was  and 
had  been  for  more  than  a  year,  a  decree  standing  in  this 
court,  which  took  effect  upon  all  the  real  estate  of  Duncan 
within  the  State,  and  directed  it  all  to  be  sold  for  the  pay- 
ment of  the  debts  of  the  United  States,  first  pajing  prior 
liens.  When  this  decree  was  rendered  in  June,  1846,  the 
claims  of  the  petitioners  were  certainly  not  a  prior  lien  bind- 
ing the  estate.  If,  then,  we  giye  e£fect  to  the  decree  in  the 
State  court,  we  are  not  the  less  bound  to  give  to31  effect  to 
the  judgments  and  decree  in  this  court ;  and  we  will  now 
proceed  to  show  that  it  must  be  considered  subject  to  those 
of  this  court ;  that  under  the  law  and  by  virtue  of  the  pro- 
ceedings here,  the  decree  of  the  Circuit  Court  of  Morgan 
county  could  not  become  operatiye  until  the  claima  m  ^^^ft 
court  were  satisfied. 

The  petitioners  have  net  sought  to  enforce  their  decree  in 
the  State  court ;  indeed,  so  long  as  there  is  nothing  in  the 
hands  of  the  administrator,  it  would  not,  by  its  terms,  be 
enforced.  They  come  into  this  court  and  request  its  action 
on  their  claims. 


DECEMBER  TEKilL,  1860.  631 

United  States  v.  Duncan. 


By  the  6tli  section  of  the  act  of  8d  March,  1797,  it  is  pro- 
vided, that  where  any  revenne  officer,  or  other  person,  bere- 
after  becoming  indebted  to  the  United  States,  by  bond  or 
otherwise,  shall  become  insolvent,  or  where  the  estate  of  any 
deceased  debtor,  in  the  hands  of  executors  or  administrators, 
shall  be  insufficient  to  pay  all  the  debts  due  from  the  de- 
ceased, the  debt  due  to  the  United  States  shall  be  first  satis- 
fied. 1  Statutes  at  Large,  615.  This  applies  to  two  classes 
of  debtors.  Those  who  are  insolvent,  and  those,  whose 
estates,  in  the  hands  of  executors  or  administrators,  are  not 
sufficient  to  discharge  all  the  debts  due  from  the  estate.  It 
was  intended  to  reach  the  property  of  the  debtor,  whetiber 
living  or  dead.  It  has  been  decided  that  this  section  is  ap- 
plicable to  all  debtors  of  the  United  States.  Joseph  Duncan's 
estate  was  the  estate  of  a  deceased  debtor  of  the  United 
States,  and  when  it  comes  within  the  other  requisition  of  the 
act,  that  is,  whenever  it  came  into  the  hands  of  executors  or 
administrators,  then  the  operation  of  the  law  was  complete. 
The  doctrine  of  the  Supreme  Court  of  the  United  States,  as 
founded  on  this  law  and  a  similar  one,  (act  <^  March  2d, 
1799,  sec.  66,)  as  it  respects  this  point  is,  that  the  party, 
whether  assignee,  executor  dr  administrator,  into  whose 
hands  the  estate  of  the  two  classes  of  debtors  mentioned, 
passes,  becomes  a  thistee  for  the  United  States,  and  from  the 
fund  in  his  hands,  they  must  first  be  paid.  Beaeiton  v.  The 
Farmer^s  Bank  of  DeUmare^  12  I*eters,  102 ;  Brent  v. 
Bcmk  of  Washington^  10  Peters,  596.  If  it  be  admitted  that 
the  priority  of  the  United  States  did  not  extend  to  the  real 
estate  of  Duncan,  in  the  hands  of  heirs  or  devisees,  as  al- 
ready stated,  because  it  does  not  attach  as  against  them,  still 
when  the  r^  estate  or  the  proceeds  thereof  passed  to,  or 
vested  by  law  in,  the  hands  of  the  executo!rs  or  administra- 
tors, the  priority  did  attach.  United  States  v.  Orookahank^ 
1  Edwards  Chan.  R.  v.  88.  Consequently,  whenever  Qie 
proceeds  of  any  real  estate,  or  any  personal  eststte  ^^ame  ifito 
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the  hands  of  Thomas,  as  the  administrator,  he,  having  notice 
of  the  debt  dae  the  government,  became  a  trustee  for  the 
United  States,  and  was  obliged  to  pay  them  first,  indepen- 
dent of  the  judgment  of  December  term,  1844,  and  the  decree 
of  June  term,  1846,  of  this  court.  These  merely  determined 
the  amount  of  the  debt,  but  in  no  degree  changed  his  duty  in 
the  premises. 

It  is  to  be  observed  that  this  law  of  Congress  supersedes 
all  State  laws  upon  the  subject  of  the  distribution  of  those 
estates  that  come  within  its  provisions.  The  laugoage  of  the 
Supreme  Court  of  the  United  States,  in  ThUluaan  v  Smithj 
2  Wheaton,  396,  is,  that  there  is  no  exception  made  by  the 
law  in  &vor  of  a  particular  class  of  creditors.  And  the  same 
court,  in  Connel  y.  The  Atlantic  laeura/nce  Company^  1 
Peters,  444,  say,  that  the  priority  of  the  United  States  does 
not  yield  to  any  class  of  creditors,  however  high  may  be  the 
dignity  of  their  debts.  It  follows,  then,  if  these  principles 
are  correct,  that  the  claims  of  the  petitioners  cannot  bind  any 
funds  in  the  hands  of  the  administrator,  nor  any  lands  sold 
under  the  judgments  or  the  decree  in  chancery  of  this  court, 
nor  the  proceeds  of  the  same,  notwithstanding  the  decree  of 
the  Circuit  Court  of  Morgan  county ;  for  whatever  may  be 
the  effect  of  this  last  decree,  it  can  not  operate,  under  the 
circumstances,  so  as  to  impair  the  rights  of  tiie  United  States. 
Fidd  V.  The  United  States^  9  Peters,  182. 

The  remaining  question  is  as  to  the  effect  of  the  judgments 
at  law  of  the  circuit  court  of  Morgan  county.  As  the  nghts 
of  the  petitioners,  whose  claims  we  are  now  to  consider, 
depend  upon  the  same  principle,  we  will  examine  them 
together.  This,  then,  was  the  position  of  the  parties.  The 
United  States  had  judgments  binding  aU  the  lands  of  Dun- 
can throughout  the  State,  prior,  in  point  of  time,  to  the  judg- 
ment of  McConnell  and  others,  and  that  of  Matthews,  which 
last  two  judgments  were  binding  only  on  lands  in  Morgan 
county ;  and  the  United  States  had  a  decree  subsequent  and 
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subordinate  to  both,  bat  which,  in  extent,  had  the  advantage 
of  operating,  like  the  judgments  of  June,  1841,  throughout 
the  State.  The  petitioners  insist  they  have  a  right  to  throw  ^ 
the  judgments  of  1841  upon  lands  without  the  county  of 
Morgan.  They  assert  that  at  the  time  their  judgments 
became  liens  upon  the  real  estate  in  Morgan  county,  the 
United  States,  having  also  judgments  which  were  liens  upon 
that  land,  and  which  were,  besides,  liens  upon  lands  out  of 
Morgan  connty,  are  compelled  to  go  upon  these  last  men- 
tioned lands  upon  the  principle,  well  recognized  and  under- 
stood, that  where  a  party  has  a  lien  for  a  debt  on  two  fonds, 
and  another  party  has  a  lien  on  one  of  the  funds  only,  a  court 
of  equity  will  oblige  the  party  who  has  the  double  fimd,  to 
resort,  in  the  first  instance,  for  payment  to  that  fimd  upon 
which  the  other  party  has  no  lien.  And  it  is  contended  that 
the  circumstance  of  the  United  States  procuring  a  decree  bind- 
ing the  lands  out  of  Morgan  county,  before  the  application  is 
made  here,  can  make  no  difference.  Another  principle  is 
also  involved,  which  may  be  considered  settied  law  in  New 
York  at  least,  that  where  there  is  a  general  incumbrance 
upon  distinct  parcels  of  land,  and  the  owner  aliens  them  at 
different  times  to  different  persons,  the  parcel  last  sold  is  to 
be  first  charged  to  its  full  value  to  pay  the  general  incum- 
brance, and  so  on  backwards.  The  argument  is  this:  K 
Duncan  had  mortgaged  all  his  lands  in  the  State  to  the 
United  States,  for  the  payment  of  thirty  thousand  dollars, 
and  then  had  mortgaged  his  lands  in  Morgan  county  to  these 
petitioners  for  the  amount  of  their  judgments,  and  afterward 
all  his  lands  out  of  Morgan  county  to  the  United  States  for 
forty-nine  thousand  dollars,  these  lands  out  of  Morgan  county, 
being  the  last  aliened,  are,  according  to  the  doctrine  above 
mentioned,  to  be  first  charged  with  the  payment  of  the  sum 
first  named.  And  it  can  make  no  difference,  it  is  said,  if, 
instead  of  mortgaging  the  lands  out  of  Morgan  county,  he 
had  mortgaged  all  of  his  lands  in  the  State  over  again; 
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because,  it  will  be  seen,  in  order  to  adapt  it  to  this  case,  we 
must  inclade  all  die  land,  the  decree  of  1846  of  this  court 
binding  llie  lands  in  Morgan  connty  as  well  as  elsewhere.  lit 
is  urged  that  these  being  jndgments,  the  principle  is  the  siune. 

This  is  stating  tlie  proposition  folly,  and  carrying  the  anal- 
ogy to  as  great  an  eictent  in  fayor  of  the  petitioners  as  was 
contended  for  by  liieir  cotinsel  in  tiie  argoment. 

The  doctrine  that  where  a  man  owns  different  parcels  of 
land,  and  transfisrs  some  of  them,  himself  also  retaining 
some,  all  the  parcels  bdng  snbject,  before  the  transfer,  to  a 
general  incmnbrance  made  by  him,  the  part  wfaicb  be  still 
retains  shall  be  applied  to  the  payment  or  discharge  of  that 
general  incumbrance,  rather  than  that  which  he  has  trans- 
ferred, is  founded  on  the  plainest  principles  of  equity.  11: 
would  be  manifestly  unjust  Hiat  Hiose  persons  to  whom  he 
had  made  transfers  should  becompdled  to  pay  off  the  incum- 
brance, when  he  held  land  which  would  satisfy  it.  Accord- 
ingly, it  has  been  held,  under  such  drcumstances,  that  the 
property  transferred  i&  only  liable,  in  tlie  event  of  the  part 
remaining  in  tlie  owner  not  being  sufficient  to  discharge  the 
incumbrance.  On  the  other  hand,  the  doctrine  already  men- 
tioned as  settled  in  New  York,  tiiat  land  consiating  of  differ- 
ent parcds,  subject  to  a  genend  incombrance,  is  in  equity  to 
be  charged  in  the  inverse  order  of  liie  alienation  of  tiie 
several  parcels,  has  been  sometimes  questioned,  and  Judge 
Story  thinks  it  is  not  maintainable  upon  principle,  and 
inclines  to  the  opinion  that  tiiere  should  be  contcibation,  in 
such  cases,  according  to  tiie  relative  value  of  the  estates. 
Story's  Equity  Juris.  ^U  a,  1,288  a. 

The  New  York  doctrine  was  pressed  veiy  &r  in  the  case  of 
Schryver  v.  TiMer^  9  Paige,  178,  and  as  that  was  dted  in 
Hie  argument  by  the  counsel  of  the  petitioners,  and  con- 
sidered conclusively  settling  the  principles  which  should 
govern  tliis  case,  it  nuty  not  be  improper  to  give  it  a  par- 
ticular examination. 
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In  that  case,  the  owner  of  two  parcels  of  land — one  at 
Coxsackie,  the  other  at  Eedhook — ^having  encnmbered  both 
by  judgments,  and  each  by  mortgages,  on  the  28th  of  May, 
1840,  mortgaged  the  Coxsackie  property,  and  on  the  7th  of 
Jnly  following  mortgaged  it  again  to  another  person.  On 
the  9th  of  June,  of  the  same  year,  he  mortgaged  the  Eed- 
hook property,  and  again  on  the  12th  of  the  same  month^ 
this  last  being  given  to  the  same  persons  that  held  the  mort- 
gage of  the  7th  of  July  on  the  Coxsackie  property.  On  the 
8d  of  June,  1840,  a  judgment  was  docketed,  which  was  a 
lien  on  both.  The  parties  who  held  the  mortgage  of  the  7th 
of  July  on  the  Coxsackie  property,  and  those  who  held  the 
mortgage  of  the  9th'  of  June  on  the  Eedhook  property,  at 
different  times  and  in  different  courts,  filed  bills  for  fore- 
closure, and  at  different  dates  obtained  the  usual  decrees  for 
sale  of  the  property,  the  Master  having  reported  as  to  the 
priority  of  the  several  liens.  On  the  2d  of  March,  1841,  the 
Eedhook  property  was  sold  for  an  amount  sufficient  to  satisfy 
all  the  liens  on  it  prior  in  point  of  time  to  the  mortgage  of 
the  28th  of  May,  1840,  on  the  Coxsackie  property.  On  the 
23d  of  March,  1841,  this  last  property  was  sold  for  an 
amount  not  sufficient  to  pay  the  costs  of  foreclosure  and  the 
mortgage  of  28th  of  May,  if  the  previous  judgments,  as  well 
as  the  prior  specific  liens  on  that  property  were  paid  out  of 
SHch  sale. 

Under  these  circumstances  the  holder  of  the  mortgage  of 
the  28th  of  May,  made  application  to  the  court  for  a  modifi- 
cation of  the  original  decree,  so  as  to  throw  the  judgments  on 
the  surplus  proceeds  of  the  Eedbank  property,  after  satisfying 
all  liens  thereon  prior  to  his  mortgage.  The  court  allowed 
the  application  on  the  ground  that  as  the  Eedhook  property 
was  more  than  sufficient  to  pay  all  liens  on  it  prior  to  the 
date  of  the  applicant's  mortgage,  in  case  the  judgment  credit- 
ors, who  held  liens  at  that  time,  sought  to  enforce  them  on 
the  Eedhook  property,  if  the  applicant  paid  them,  he  would 
41 
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haye  a  right  in  equity  to  insist  on  an  assignment  of  them,  so 
that  he  might  have  a  repayment  out  of  the  snrplns  fhnds,  in 
preference  to  those  who  had  liens  on  that  property  accming 
after  the  date  of  his  mortgage.  For  instance,  the  judgment 
creditors  had  liens  on  both  properties,  when  his  mortgage 
was  taken  on  one.  (Coxsackie.)  K,  in  enforcing  these  liens 
it  would  prejudice  his  mortgage,  he  would  have  a  right  in 
equity  to  compel  them  to  go  upon  the  Bedhook  property, 
because  certainly,  he  could  be  in  no  better  position  by  taking 
an  assignment  of  the  judgments  than  those  who  held  them. 
Let  us  suppose  the  case  put  had  actuaUy  happened — ^that  the 
applicant  had  purchased  the  judgments;  then  he  would  be 
the  holder  of  judgments  binding  on  both  properties  and  of  a 
mortgage  on  one.  The  doctrine  of  the  court  is  that  in  this 
condition,  he  could  go  upon  the  Eedhook  property  to  satisfy 
his  judgments  in  preference  to  one  who  had  a  lien  on  that 
property  accming  after  his  mortgage.  The  court  illustrated 
it  by  saying ;  if  there  had  been  a  mortgage  on  both  proper- 
ties, and  it  had  been  foreclosed,  the  decree  would  require  the 
property  to  be  sold  separately,  and  the  proceeds  so  to  be 
marshalled  as  to  pay  general  liens  on  the  whole,  out  of  that 
part  of  the  fund  arising  from  the  sale  of  the  Bedhook  prop- 
erty, thus  far  giving  the  applicant  the  benefit  of  his  priority 
on  the  Coxsackie  property  over  a  subsequent  incumbrancer 
of  the  Bedhook  property. 

In  the  case  just  cited  there  was  a  general  incumbrance 
binding  both  parcels,  also  specific  incumbrances  binding 
each,  and  a  transfer  made  of  one  and  then  the  other;  and  it 
seems  to  proceed  upon  the  principle,  that  inasmuch,  as  at 
the  time  when  the  transfer  was  made  of  one  of  the  parcels, 
the  party  would  have  the  right  to  compel  the  general  incum- 
brancer to  go  upon  the  parcel  not  afiected  by  the  transfer,  no 
subsequent  act  of  the  owner  in  relation  to  that  other  parcel 
could  change  his  rights.  Whether  it  would  make  any  differ- 
ence if  the  general  incumbrance  and  the  transfer  of  the 
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second  parcel  were  held  by  the  same  person,  does  not  ap- 
pear ;  but  it  is  certain,  he  would,  in  one  sense,  come  within 
the  qnalification  of  limitation  of  the  rale  laid  down  by  Judge 
Story.  He  says  that  though  the  rule— that  is  if  a  creditor  has 
two  funds  he  shall  take  his  satis&ction  out  of  that  fund  upon 
which  another  creditor  has  no  lien — ^is  so  general,  it  is  never 
applied,  except  where  it  can  be  done  without  injustice  to  the 
person  who  has  the  double  fund  as  well  as  the  debtor.  It  is 
never  done  when  it  trenches  upon  the  rights  or  operates  to 
the  prejudice  of  the  party  entitled  to  the  double  fund. 
Equity  Jurisprudence,  etc.,  §§  558,  569, 560, 633.  The  object 
is  to  satisfy  both  creditors.  It  is  apparent,  however,  when- 
ever the  double  fund  is  insufficient  to  pay  all  the  claims 
against  it,  and  the  same  person  has  the  right  to  proceed 
against  both,  and  against  one  alone,  it  does  affect  the  right 
of  the  party  entitled  to  the  double  ftind.  For  example,  in 
this  case,  the  United  States,  have  a  general  lien  upon  differ- 
ent parcels  of  land;  creditors — ^the  petitioners — ^have  also 
a  general  lien  upon  some  of  the  parcels ;  and  the  United 
States  have  a  lien  which  may  well  be  considered  specific 
upon  all  the  parcels.  Now  it  is  plain  if  the  creditors  turn 
the  general  lien  of  the  United  States  over  to  the  lands  not 
bound  by  the  lien  of  the  creditors,  under  the  &ct3  of  this 
case,  it  diminishes  by  so  much  the  fund  which  is  to  satisfy 
the  decree  of  1846.  In  other  words,  whatever  is  paid  to  the 
petitioners  is  an  absolute  loss  to  the  plaintiff.  Notwithstand- 
ing such  would  be  the  effect,  in  this  case,  upon  the  party 
entitled  to  the  double  fund,  it  may  be  questionable  whether 
the  circumstance  of  taking  a  subsequent  lien,  could  or  ought 
to  place  them  in  a  better  position ;  certainly  not  if  the  true 
reason  be  given  for  the  rule  in  the  case  in  Paige.  To  apply 
the  argument  of  that  case  to  this ;  — if  these  petitioners  had 
paid  off  the  balance  due  on  the  judgments  of  the  plaintiSfe  of 
1841,  they  would  have  the  right  in  equity  to  insist  upon  an 
assignment  thereof. 
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The  case  of  Schryver  v.  Fdter^  if  he  admit  it  was  rightly 
ruled,  must  be  regarded  as  deciding  that  a  general  lien  will 
be  thrown  npon  a  particular  parcel  of  land  so  as  to  give  a 
party  having  a  mortgage  the  benefit  of  his  priority  over  sub- 
sequent incumbrances  either  of  the  whole  or  a  part;  that 
is  where  the  question  is  dependant  upon  priority  of  time 
alone.  But  it  does  not  follow  that  this  would  be  the  rule 
where  there  is  a  priority  of  right — ^that  is  in  a  case  where  the 
parties  as  such,  do  not  stand  upon  an  equality  of  right. 

Let  us,  therefore,  examine  how  far  the  character  of  the 
parties  in  this  case,  affects  the  question.  The  plaintiff  con- 
stitute the  sovereign  power  of  the  country,  and,  according  to 
the  jurisprudence  of  most  States,  under  certain  drcumstancea 
are  entitled  as  a  creditor  to  peculiar  privil^es.  It  was  so 
under  the  Eoman  law ;  is  so  under  the  law  of  England,  and 
under  our  own. 

We  must  bear  in  mind  that  the  statutes  giving  the  govern- 
ment a  priority  are  presumed  to  have  for  their  object  the 
public  good,  and  are,  therefore,  to  be  liberally  construed* 
United  States  v.  State  Bank  of  North  Carolina^  6  Peters, 
29.  Braston  v.  Fai^mera^  Bank  of  Delaware^  12  Peters, 
134. 

The  application  was  presented  in  this  case,  after  a  levy 
had  been  issued  by  the  United  States,  upon  lands  in  Morgan 
county,  under  executions  issued  on  the  judgments  of  1841. 
The  lands  were  sold  and  the  money  appropriated  upon  those 
judgments,  subsequent  to  the  filing  of  the  original  petitions, 
as  appears  by  the  supplemental  petitions.  This  court  did  not 
interfere  with  the  proceedings  under  the  executions,  but  suf- 
fered them  to  continue,  and  directed  that  there  should  be 
reserved  a  sufficient  fond  to  meet  the  claim  of  the  petitioners, 
from  what  might  be  made  by  the  sale  of  lands  in  this  case. 
The  rights  of  the  petitioners  ought,  perhaps,  for  that  reason, 
to  be  considered  the  same  as  if  the  money  arising  from  the 
sale  of  the  Morgan  lands,  had  been  paid  into  court,  subject 
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to  its  order  herein.  And,  apparently,  it  should  be  governed 
by  the  same  principles,  as  if  the  petitioners,  instead  of  pnr- 
sning  the  course  they  have,  had  applied  to  a  court  of  equity 
to  restrain  the  proceedings  on  the  executions — ^waiving  for 
the  purpose  of  the  supposed  case  all  objections  on  account  of 
sovereignty — ^and  the  United  States  had  come  and  given,  in 
answer,  the  decree  of  1846,  the  indebtedness  of  Duncan's 
estate ;  in  fine  stating  all  the  facts  and  claiming  a  priority  of 
payments  under  the  law. 

It  would  seem  upon  principles  as  well  as  by  the  authority 
of  adjudged  cases — ^if  we  throw  out  of  view  the  decree  of  1846 
and  the  question  of  sovreignty — there  could  be  no  doubt  of 
the  right  of  the  judgment  creditors  to  compel  the  plaintifis 
to  look  to  lands  out  of  Morgan  county,  not  bound  by  their 
lien,  for  the  satisfaction  of  the  balance  due  the  United 
States  upon  the  judgments  of  1841,  for  in  that  case  there 
would  be  property  sufficient  to  pay  both.  It  is  true,  techni- 
cally speaking,  the  petitioners,  if  they  paid  the  judgments  of 
1841,  could  not  compel  the  plaintiffs  to  assign  those  judg- 
ments to  them,  because  they  could  not  directly  reach  the 
United  States.  Hill  v.  United  States^  9  Howard,  E.  386. 
But  if  this  difficulty  were  avoided,  the  question  is  whether 
the  decree  of  1846,  which  operated  specifically  upon  lands 
not  affected  by  the  judgments  of  the  petitioners,  changes  the 
principle. 

It  must  bo  conceded  the  question  is  not  free  from  embar- 
rassment in  consequence  of  the  difficulty  of  extracting  from 
the  various  cases  which  have  been  decided,  the  true  rule  of 
interpretation  of  the  acts  of  Congress,  laid  down  by  the 
Supreme  Court. 

The  petitioners  had  taken  out'  executions  on  their  judg- 
ments within  a  year  after  they  were  rendered ;  on  one  some 
real  estate — not  in  question  here — had  been  sold,  on  the 
other  a  small  payment  had  been  made,  as  to  the  balances 
due  on  them  respectively,  the  judgments  became  general 
liens. 
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It  has  been  unifonnly  held  in  all  the  cases  that  the  priority 
of  the  United  States  does  not  disturb  any  specific  lien,  nor 
the  perfected  lien  of  a  judgment,  that  is^it  does  not  supercede 
a  mortgage  on  land,  nor  a  judgment  made  perfect  by  the 
issue  of  an  execution  and  a  levy  on  land.  Thdlit^on  v. 
Smithy  2  Wheaton,  396 ;  Cunard  v.  TTie  Atlantic  Insurance 
Company^  1  Peters,  886. 

But  in  the  case  of  a  general  lien  it  is  not  so  clear. 

The  case  of  TJiellicson  v.  Smithy  if  it  is  not  considered, 
as  in  some  respects,  overruled  by  the  case  of  Cunard  v.  TM 
Atlantic  In^e  Co.^  certainly  establishes  the  doctrine  that  the 
priority  of  the  United  States  does  not  yield  to  a  judgment 
which  is  a  general  lien  upon  real  estate.  The  facts  were, 
that  Thelluson  and  others  received  a  judgment  against  Cram- 
mel,  which  it  was  admitted  by  the  court,  was  a  lien  upon  his 
lands  on  the  30th  of  May,  1805.  Afterwards  he  made  an 
assignment  of  all  his  estate,  being  insolvent,  and  in  debt  to 
the  United  States  so  as  to  bring  him  within  the  operation  of 
the  acts  of  Congress.  The  United  States  subsequently 
brought  suit  against  him,  had  judgment,  sued  out  execution, 
levied  on  and  sold  an  estate  called  Sedgely,  admitted  to  be 
bound  by  the  judgment  of  May,  20th,  1805.  The  marshal 
having  received  the  proceeds,  Thelluson  and  others  brought 
suit  against  him.  They  had  not  issued  execution  nor  levied 
on  the  estate  by  virtue  of  their  judgment.  One  of  the  ques- 
tions made  in  the  case  was,  whether  the  United  States  were 
entitled  to  be  paid  in  preference  to  the  judgment  creditor? 
This  the  Supreme  Court  decided  in  the  aflBrmative,  conclud- 
ing by  saying,  "a  judgment  gives  the  judgment  creditor  a 
lien  on  the  debtor's  lands,  and  a  preference  over  all  subse- 
quent judgment  creditors.  But  the  act  of  Congress  defeats 
this  preference.''  This  was  under  the  act  of  1799,  but  we 
have  already  seen  that  in  this  respect  it  is  like  the  act  of 
1797. 

This  case  was  particularly  examined  and  reviewed  in 
Cunard  v.  TTie  Atlantic  LVa  C<k    It  is  there  said  that  Thd- 
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hteon  y.  Smith  was  a  case  where  a  judgment  creditor  souglit 
to  recover  the  proceeds  of  a  sale  of  land  made  under  an 
adverse  execution,  on  the  ground  that  he  had  a  general  lien 
by  judgment  on  the  land ;  and  in  such  circumstances  the 
action  was  not  maintained.  The  real  ground  of  the  decision, 
the  court  says,  was  that  the  judgment  creditors  had  never 
made  his  lien  specific;  that  he  had  no  title  to  the  proceeds  in 
his  property;  and  if  they  were  to  be  deemed  general  funds 
of  the  debtor,  the  priority  of  the  United  States  attached ; 
that  a  mere  lien  on  land  did  not  convey  the  legal  title  to  the 
proceeds  of  a  sale  made  under  an  adverse  execution ;  the  case 
did  not  establish  the  principle  that  a  specific  lien  could  be 
displaced  by  the  priority  of  the  United  States,  because  that 
priority  was  not  of  itself  equivalent  to  a  lien. 

Judge  Johnson,  in  his  reported  opinion,  says,  that  he  never 
acknowledged  the  authority  of  the  case  of  Thdhison  v.  Smith 
on  the  point  supposed  to  be  decided  by  it,  the  precedence  of 
the  right  of  the  United  States  as  to  a  previous  judgment  in 
the  case  of  a  general  assignment,  and  that  he  concurred  in  it 
only  because  of  the  want  of  privity  between  the  parties.  He 
thought  the  sale  of  the  Sedgely  estate  under  the  execution 
was  a  nullity,  because  the  assignment  of  Crummond  divested 
all  his  interest,  so  as  to  place  it  beyond  the  reach  of  the  exe- 
cution issued  on  the  judgment  of  the  United  States.  Suppose, 
however,  the  assignees  in  whom  the  estate  had  vested,  admit- 
ting  it  had  vested,  had  sold  it,  notwithstanding  the  lien,  then, 
according  to  my  understanding  of  the  case  of  Thelhcson  v. 
Smithy  also  as  corrected  and  explained  in  Gunard  v.  The 
Atlantic  Inmrance  Compa/ny^  the  proceeds  of  the  sale,  in 
the  hands  of  the  assignees,  would  have  been  subject  to  the 
priority  of  the  United  States.  As  in  this  case,  if  the  lands 
in  Morgan  county  had  been  sold  by  the  executors  or  adminis- 
trator, under  the  authority  of  the  will  or  the  law,  the  proceeds 
would  have  been  liable,  not  to  the  judgment  creditors  (the 
petitioners),  but  to  the  United  States ;  it  being  understood  in 
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all  such  cases  that  the  executor  or  administrator  in  whose 
hands  -^ero  the  proceeds,  had  notice  of  the  debt  dne  the 
government. 

In  Cunard  v.  Tlie  Ailanticlln»urance  Company  the  conrt 
are  careftd  to  say  the  priority  of  the  United  States  does  not 
affect  any  specific  lien ;  but  in  the  case  of  Brant  v.  The  Bank 
of  Washington^  10  Peters,  596,  the  court  state  that  it  has 
never  been  decided  that  the  priority  of  the  United  States 
affects  any  lien,  general  or  specific,  existing  when  the  event 
happened  which  gave  themlhe  priority. 

Suppose,  then,  the  case  of  Thellu%on  v.  Smith  may  be 
considered  as  shaken,  and,  indeed,  overruled,  about  which 
some  doubt  may  be  entertained,  so  far  as  it  gives  a  prderence 
to  the  United  States  over  the  general  lien  of  a  judgment 
creditor,  it  would  follow  that  the  judgments  of  these  peti- 
tioners would  not  be  affected  by  the  the  mere  force  of  the 
statute  of  1797 ;  and,  possibly,  we  might  go  further,  and  say 
they  would  not  be  affected  by  any  mere  judgment  or  decree 
in  favor  of  the  United  States,  or  the  indebtedness  of  Dun- 
can's estate,  rendered  after  the  date  of  the  judgments  of  the 
petitioners.  But  this  court  is  asked  to  go  some  further ;  to 
say  that  the  United  States  shall  forego  their  lien  of  1841, 
superior  to  that  of  the  petitioners,  as  to  the  lands  in  Moigan 
county,  and  sell  a  part  of  the  lands  bound  by  their  decree  of 
1846,  out  of  that  county,  so  that  the  petitionas  may  be  paid 
in  preference  to  the  plaintifis.  This,  it  seems  to  me,  can  not 
be  done.  The  United  States  are  entitled  to  all  their  legal 
rights ;  and,  in  the  case  supposed,  of  an  application  to  a  court 
of  equity,  to  say  to  the  judgment  creditors :  We  wiU  enforce 
our  lien  of  older  date  than  yours,  made  specific  by  a  levy 
before  you  applied  to  the  court ;  we  will  retain  our  lien  under 
the  decree  of  1846  upon  the  lands  out  of  Morgan  coxmty ;  we 
are  not  to  be  regarded  as  ordinary  individual  creditors  of  the 
estate ;  your  rights  must  yield  to  ours.  The  same  answer  to 
the  application  of  the  petitioners  must  be  given  in  this  court. 
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If  they  have  a  lien,  so  have  the  United  States ;  and  to  decide 
that,  nnder  the  circumstances  of  this  case,  the  latter  conld 
not  enforce  their  judgments  of  1841,  wonld  be  to  say,  in 
effect,  they  had  no  priority  of  payment  at  all,  but  they  mnst 
stand  npon  an  equal  footing  with  the  other  creditors ;  to  pre- 
vent which  was  the  very  object  of  that  portion  of  the  statutes 
of  1797  and  1799,  already  referred  to. 

We  have  been  told  their  lien  can  not  be  displaced  by  that 
which  is  not  a  lien,  the  priority  of  the  plaintiffs.  It  is  not. 
There  is  not  only  a  priority,  but  that  priority  has  been  per- 
fected into  specific  liens.  K  it  be  said  that,  discarding  the 
decree  of  1846,  the  United  States  might  be  regarded  as  indi- 
viduals and  thrown  on  the  lands  out  of  Morgan  county  for 
the  satisfaction  of  their  judgments  of  1841,  and  they  ought, 
consequently,  to  be  treated  in  the  same  manner,  notwithstand- 
ing that  decree ;  if  the  first  could  be  done,  the  other  would 
not  necessarily  follow,  and  the  reason  is,  in  the  former  case, 
the  United  States  would  be  paid,  in  the  latter  not;  and  the 
law  is  imperative  they  shall  be  first  paid  when  the  estate  of 
any  deceased  debtor,  in  the  hands  of  executors  or  administra- 
tors, is  insufficient  to  pay  all  the  debts  due  from  the  deceased. 
And  certainly  the  lands  of  the  deceased  debtor,  when  these 
petitioners  made  their  application  to  this  court,  were  as 
strongly  bound  by  the  claim  of  the  United  States,  as  the 
proceeds  of  them  could  have  been  in  the  hands  of  executors 
or  administrators. 

The  laws  of  the  United  States  giving  a  priority  to  the  gov- 
ernment are  of  general  application,  in  the  cases  therein 
stated,  and  if  a  debtor  is  to  be  excepted  out  of  the  general 
rule,  it  devolves  upon  the  party  alleging  the  exception,  to 
show  it.  I  think  these  petitioners  have  not  satisfactorily 
established  their  right  to  be  withdrawn  from  the  ordinary 
predicament  of  creditors,  when  they  come  in  competition 
with  the  claims  of  the  government.  In  all  such  cases,  it  is 
manifest  Congress  intended  to  give  priority  of  payment  to 
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the  United  States  over  all  other  creditors.  Blastan  v.  TJie 
Farmer^a  Bank  of  Ddaware^  12  Peters,  134. 

Admitting  that  the  question  is  not  free  from  difficnlty,  yet 
I  have  not  been  able  to  come  at  anj  other  condnsion  than 
that  which  is  here  annomiced. 

It  is  sometimes  a  hard  rule,  undoubtedly,  upon  indiyidual 
creditors  and  upon  families,  that  a  man's  whole  estate  should 
be  swept  away  to  pay  a  debt  due  to  the  government,  but 
courts  of  justice  can  only  expound  and  apply  the  law,  and  if 
upon  a  fair  and  impartial  examination  of  the  subject  they 
can  ascertain  its  intent  and  meaning,  their  duty  is  simply  to 
administer  it,  as  it  becomes  applicable,  in  the  various  rela* 
tions  of  life,  to  the  rights  and  interests  of  the  parties  before 
them. 


MDEX. 


ABATEMENT. 
Where  there  are  three  joint  indorflers  and  the  procaM  ia  aerred  on  two  of 

them,  under  the  act  of  1639,  the  suit  may  be  prosecnted,  and  a  plea  in 

abatement  will  be  overruled.    Cooper  v.  Cfordon,  6. 
The  pendancy  of  a  suit,  in  a  state  courti  for  the  same  cause,  may  be  pleaded 

in  abatement,  to  a  suit  in  this  court.    Earl  v.  Raymond,  233. 
No  other  course  can  prevent  a  conflict  of  jurisdiction.    /6. 
The  same  rule  applies  to  the  marshals  and  sheriffs.    The  first  levy  on  per- 
sonal property  will  have  a  prior  lien.    76. 
If  there  be  no  Indorsement  upon  the  writ,  as  required  by  the  statute,  a  plea 

in  abatement  may  be  filed.    MxHer  ▼.  Oagea,  436. 
An  action  for  a  penalty  abates  on  the  death  of  the  defendant.    Joneov,  VaU' 

zandt'8AdmW,e04. 
This  is  the  common  law,  and  there  is  no  act  of  Congress  which  by  the 

adoption  of  the  state  act  or  otherwise  makes  it  survive.    lb. 
Nor  is  there  any  rule  of  court  on  this  subject.    lb. 

ACCESSORY. 
Where  an  individual  is  charged  as  accessory,  he  may,  under  the  statute,  be 
tried  and  convicted,  if  the  principal  can  not  be  found.  United  States 
V.  Cram,  317. 
But  when  the  principal  has  been  tried  and  acquitted,  on  the  charges,  on 
which  another  is  indicted  as  accessory,  the  person  charged  as  accessory 
will  be  discharged  on  motion.    Jb, 

ACTION. 

After  an  action  has  been  commenced,  a  state  law>  which  has  not  been  adopt- 
ed by  the  court,  extending  the  exemption  of  property  from  execution  as 
passed,  does  not  apply.    Lawrence  v.  WiekBham,  56. 

A  case  removed  from  a  state  court,  to  the  circuit  court  of  the  United  States 
stands,  in  the  latter  court,  as  it  did  at  the  time  of  the  removal  of  the  for- 
mer.   Oiery.  C7reg^,203. 

A  consignee  who  has  made  an  advancement  on  a  bill  of  lading,  may  sue  the 
carriers,  if  the  goods  are  damaged  or  not  delivered.    Pendall  v.  Rench,  259, 

To  an  action  for  trespass  upon  the  public  lands,  the  defendant  set  up  a  pre- 
emption right — ^held  that  he  must  show  some  steps  taken  to  secure  the 
right.    UniUd  State*  v.  Brown,  278. 

An  action  of  trespass  on  the  case  charging  the  defendant  with  certain 
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ACTION— Confintterf. 

wroDgfal  acts,  by  which  means  the  plaintiff  lost  the  eenrices  of  his  slayes 
and  was  sabjected  to  expense,  etc.»  sarrives  nnder  the  act  of  Ohio  of 
14th  FebrMiy,  1824,  it  having  been  adopted  by  Congress.  Jona  t.  VoH' 
xandi,  599. 

At  common  law  all  actions  founded  on  contract  sarvives.    lb. 

But  an  action  of  tort  does  not.    lb. 

ACTS,  MALE  FIDES. 

Acts  prohibited  by  law  can  impose  no  obligation  on  any  one,  nor  will  the 
law  take  cognizance  of  any  matters  between  those  who  have  combined  to 
violate  the  law.    NeatmUh  v.  SJuidon,  375. 

ADMINISTRATOR. 

Letters  of  administration  can  only  anthorixe  the  individnal  to  administer  on 
the  estate  of  the  deceased  within  the  State  where  granted.  Wood  t. 
Ooid,  577. 

Salt  can  not  be  brovght  in  any  other  Btate»  without  the  sanction  of  sach 
state.    lb, 

AFFIDAVIT. 

An  affidavit  to  hold  to  bail,  need  not  state  that  the  affiant  is  a  citizen  of  any 
other  state.    Cooper  v.  DungJer,  257. 

An  affidavit  that  the  defendant  can  show,  by  a  certain  witness  that  the  goods 
were  damaged  when  boagbt,  for  which  the  note  sued  on  was  given,  with* 
out  alleging  that  the  fact  was  unknown  to  the  plaintiff,  is  not  sufficient 
ground  for  the  continuance  of  a  cause.    Stedman  v.  HamUion,  538. 

AGENT. 

An  agent  must,  to  bind  his  principal,  pursue  his  instructions  strictly. 
Peckham  v.  Lyon,  45. 

This  is  especially  the  rule  where  the  principal  reposes  special  trust  and  con- 
fidence in  certain  individuals.    lb. 

The  intention  of  the  party  can  not  be  shown  to  be  different,  from  the  writ- 
ten power.    lb. 

An  agent  acting  under  an  informal  power  sells  land  in  his  own  name,  hav- 
ing no  claim  to  the  same,  his  contract  will  not  enable  the  purchaser  to 
claim  for  his  improvements,  under  the  occupying  claimant  law.  Reff' 
nolda  V.  Corderyy  159. 

He  can  not  be  said  to  claim  the  title,  or  hold  the  same,  from  and  under  any 
person  who  can  show  a  connected  title.    lb. 

A  person  who  tissumes  to  act  as  agent  in  redeeming  land  sold  for  taxes,  will 
be  held  to  have  acted  in  that  capacity.    Schedda  y.  Sawyer,  181. 
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AGENT—Coniinued, 

And  if  he  shall  take  advantage  of  each  act,  to  ohtain  a  title  in  his  own 
name,  for  the  land,  and  by  a  snbeequent  procedure  to  perfect  a  title,  he 
is  responsible  in  the  character  he  at  first  assumed,  and  will  be  held  to  an- 
swer to  those  in  whom  the  title  is  Tested.    /6« 

A  cashier  of  a  bank  which,  by  its  charter  is  aathorized  to  deal  in  bills  of 
exchange,  may  assign  or  accept  such  bills  as  the  agent  of  the  bank.  La' 
fayetie  Bank  y.  lUinois  Bank,  208. 

This  is  the  general  custom  of  banks.    lb. 

An  individual  may  prove  his  own  agency.    PindaU,  et  al,  v.  Reneh,  259. 

Where  a  special  confidence  or  trust  is  placed  in  an  agent  he  can  not  act  by 
another,    /6. 

An  agent  who  makes  collections  will  be  allowed  his  reasonable  expenses, 
where  suits  were  brought,  commissions  and  the  rate  of  exchange.    lb. 

An  agent  who  is  one  of  the  creditors  is  competent  to  prove  the  payment  to 
the  other  creditors.    lb. 

An  agent  in  whom  a  special  trust  is  confided,  can  not  act  by  another.  But' 
ret  Y,  Reneh,  dSiS. 

But  if  he  associate  with  him  a  partner,  and  the  principals  by  correspondence 
or  otherwise  recognize  the  partnership,  they  are  bound  by  their  acts.    lb. 

Carriers  are  bound  to  deliver  the  goods  in  quantity  and  quality  as  received,   lb. 

An  agent  may  prove  what  he  did  as  agent.    C%apm  v.  Siger,  378. 

Where  notes  and  mortgages  are  received  in  payment  of  a  debt,  and  the  cred- 
itors 'object  to  the  larraugement,  on  the  ground  that  the  agent  was  not 
thorized  so  to  receive  them ; — a  proposal  was  made  by  the  debtors  to  re- 
turn the  notes  and  mortgage,  which  the  creditors  refused  to  do,  and 
brought  suit  on  the  mortgage,  etc.,  the  court  instructed  the  jury,  that  by 
refusing  to  return  the  instruments  and  bringing  suit,  they  sanctioned  the 
act  of  their  agent.    Benedict  v.  Maynord,  570. 

AGREEMENT. 
An  attorney  who  has  received  a  note  for  collection,  can  not,  unless  specially 
authorized,  make  any  agreement  to  release  the  indorser.     Vamum  v.  Bd' 
lamy,  87. 

ALIEN. 
An  alien  in  the  United  States  before  1802  may  be  admitted  to  the  rights  of 
citizenship,  without  proof  of  having  resided,  etc.,  five  years.    O^Brien  v. 
Woody,  75 

AMENDMENT. 

Where  an  exception  is  taken  to  a  declaration  or  bill,  for  want  of  an  allega- 
tion of  citizenship  or  where  it  is  falsely  alleged,  an  amendment  will  be 
permitted.    Milliard  t.  Brewort,  24. 

A  very  slight  amendment  of  the  declaration,  which  does  not  affect  the  merits 
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AMENDMENT— Gmttnued. 

of  the  case,  dose  not  require  the  seryice  of  a  ecpy  under  the  rule.    Spt^brd 

T.  Ritier,  353. 
The  plea  filed  by  defendant  reqaired  the  amendment,    lb. 
A  court  has  power  to  make  amendments  nwu  pro  tune.  SprQgtte  t.  LmUur- 

berry,U2. 
The  case  still  continaed  on  the  docket,  no  notice  of  an  amendment  was 

necessary.    76. 

ARREST. 

A  jad^e  when  prtTlleged  (Vom  arrest  when  abont  to  set  ont  on  his  eircnh  is 
not  liable  to  be  served  with  the  process  of  sammons.    Lydl  ▼.  Oso^imi,  29. 
Bot  under  other  cireumstanoes  he  is  liable  to  process.    lb,  44. 

ASSIGNMENT 

Under  the  act  of  1836,  the  renewal  of  a  patent  does  not  enure  to  the  as- 
signee.   Br9ok$  s(  at  V.  Bickndl,  64. 

A  general  assignment  conveys  only  an  interest  during  the  term  of  the 
patent    Jb. 

A  mere  assignment  of  a  part  of  a  patept  gives  the  asiignee  no  interest  in  the 
renewal  of  the  patent,    Pkelpt  t.  Cambttoek,  353. 

But  when  the  assignment  is  special, i^onveylng  dearly  the  intention  to  give 
an  interest  in  the  renewal  of  the  patent,  the  assignee  will  take  an  interest 
in  the  renewal.    Jb. 

ATTACHMENT. 

A  proceeding  tn  rtm  can  only  affect  the  property  attached.    Boewdl  v.  DUk- 

€rmm,  363. 
If  an  assignment  be  made  of  a  note  attached,  in  the  hands  of  a  garnishee 

it  will  not  affect  the  right  of  the  attaching  creditor,  if  the  assignee  had 

notice.    Hacker  v.  Siteeens,  535. 
Such  a  proceeding  being  had  in  Pennsylvania,  will  be  regarded  as  a  legal 

procedure,  by  the  courts  of  the  United  States  sitting  in  any  other  State.  lb. 
And  the  attachment  being  still  pending,  and  also  the  proceeding  i^Inst  the 

garnishee,  will  I>e  good  ground  for  a  plea  in  abatement,  if  an  action  be 

commenced  against  the  promisers  in  any  other  State.    lb. 
An  attachment  issued  under  a  State  law,  which  has  not  been  adopted  by  act 

of  Congress  or  rule  of  court  can  not  be  sustained.  BitiM  v.  WiiZioms,  580 
The  acts  of  Congress,  generally,  adopting  the  Sute  laws  do  not  adopt  future 

laws.    lb.  / 

BANKRUPT  LAW. 

It  is  perjury  for  a  bankrupt,  to  omit  to  place  items  of  property  on  his  sched- 
ule which  he  swears  to  be  correct.    VniUd  Staim  v.  NihoU,  23. 
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BANKRUPT  LAW-^ChnHnued. 

The  aale  and  tniuafer  of  the  partnership  property,  to  one  partner,  to  pay  his 
separate  debls^  is  opposed  to  the  second  section  to  the  late  bankrupt  law, 
and  is  Toid  under  that  law.    CoIUm  t.  Hood,  Abo.,  186. 

BANK. 

A  note  issued  by  a  bank  in  violation  of  its  charter  is  void.    Root  t.  TfoZ- 

Jaee,  8. 
It  is  also  Toid  if  issned  in  contravention  of  a  law  in  force  at  the  date  of  its 

charter.    Ih. 
All  who  receive  the  notes  of  a  bank  are  bonnd  to  take  notice  of  its  charter. 

lb. 
A  bank  which  draws  a  bill  in  express  violation  of  Its  charter  can  not  set  up 

such  bill  in  payment    Dtm»  v.  The  Bank  of  the  River  Raisin,  387. 
The  bill  is  void  and  must  be  so  held  in  all  transactions  relating  to  it    lb. 

BILL  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

A  foreign  bill  of  exchange  itfust  be  regularly  protested,  after  demand  of  pay- 
ment and  refusal.    Orr  v.  Lacy,  243. 

A  bill  or  note  for  discount  signed  and  indorsed  in  Michigan  to  be  discounted 
in  Indiana  in  a  bank  will  be  considered  as  negotiated  there.  Orr  v.  Lacy, 
243. 

A  note  dated  on  Sunday  is  illegal.    Stewart  v,  Morgan,  563. 

BILL  IN  CHANCERY. 

A  creditor's  bill  may  be  brought  in  the  circuit  court*  Suydam  v.  Beato,  13. 
In  this  mode  property  fraudulently  concealed,  or  assigned  may  be  reached.  lb. 
On  a  bill  in  chancery  the  errors  of  a  court  at  law  can  not  be  oorrected.  lb. 
A  demurrer  to  the  bill  being  overruled,  a  decree  pro  eon/essio  may  be  taken 

against  defendants  who  fail  to  answer.    lb, 
A  bill  of  discovery,  to  aid  in  a  suit  at  law,  should  aver  the  materiality  of  the 

fact  and  that  they  can  only  be  proved  by  the  oath  of  the  defendant     BeU 

V.  Pomroy,  57. 
It  is  no  sufficient  answer  to  such  bill,  that  A.  B.,  who  is  interested,  can 

prove  the  facts.    lb. 
The  complainant  can  not  be  forced  to  rely  npon  an  interested  witness    lb 
There  is  a  distinction  between  a  bill  for  discovery  merely  and  one  for  dis- 
covery and  relief,    lb. 
On  a  bill  to  restrain  the  infringement  of  a  copy  right,  the  court  will  refer 

the  case  to  a  master  to  ascertain  the  extent  of  infringement,  if  any.  £x- 

oeutaro  of  Story  v.  Derby  et  al,  160. 
A  bill  being  filed  praying  that  a  title  may  be  decreed,  and  for  an  injunction 

against  a  recovery,  etc.,  it  was  objected  that  the  name  of  Hyde,  the  com* 
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plalnant,  waa  not  known  in  the  proceedings.    The  conrt  required  the 

tenant  in  poaaeaaion  to  be  named  as  co-complainant    Hifde  v.  Folget^  255. 
A  proceeding,  under  a  8tatnte»  againat  real  property  is,  in  effect,  a  proceeding 

in  rem,  and  can  only  affect  the  thing  named  in  the  bill.    BonoeU  t.  Dick- 

erwn,  262. 
A  decree  for  money  on  such  a  bill  under  which  other  lands  have  been  sold* 

anch  sale  is  void.    Jb. 
Where  a  bill  is  filed  for  injunction  to  prevent  the  defendant  from  infringing 

a  patent  right,  the  defendant  alleged  a  license,  and  the  complainant  averred 

the  license  had  been  abandoned — no  such  allegation  being  contained  in  the 

bill,  no  such  proof  could  be  received.    WtZson  v.  SioUey,  275. 
An  accepted  bill  will  not  be  considered  in  payment  of  an  indorsed  note  un- 
less there  was  an  express  contract  that  it  should  be  so  received.    GMSper  v. 

Oibb9,  396. 
A  bill  of  discovery  was  filed,  calling  upon  the  defendants  to  answer,  whether 

a  note  given  by  them  waa  not  dated  on  Sunday.    Stewart  v.  Mor^n,  563. 
The  defendants  demurred  as  the  answer  might  subject  them  to  a  penalty  for 

breach  of  the  Sabbath.    lb. 
Court  sustained  the  demurrer.    lb 
Also  (hey  sustained  a  demurrer  to  that  part  of  the  bill  which  required  one 

of  the  defendants  to  answer  whether  he  was  not  a  lawyer  and  did  not  wrile 

the  note.    lb. 
A  bill  filed  which  complainant  can  not  sustain  will  be  dismissed  with  costs  . 

Barna  v.  O'MaUy,  576. 
No  grounds  of  equity,  real  or  supposed,  at  the  filing  can  authorize  the  conrt 

on  its  being  dismissed  to  tax  the  costs  to  defendant.    lb. 

BILL  OF  REVIEW. 

Bill  of  review  filed  without  leave  for  errors  on  the  face  of  the  decree. 

Ketchum  v.  Farmen*  Loan  Gmtpany,  1. 
A  bill  of  review  will  lie  for  newly  discovered  evidence,  or  for  errors  on  the 

face  of  the  decree.    Reu  t.  Prenfifs,  106. 

BILLS  OF  EXCHANGE. 

The  cashier  of  a  bank  which  deals  in  bills  of  exchange  may  accept  or  nego- 
tiate snoh  bills  as  the  agent  of  the  bank.  LafayeUe  Bank  v.  lUiMis  Bank, 
208. 

This  is  the  usual  custom.    lb, 

BILL  OF  LADING. 

Bills  of  lading,  which  required  the  signature  of  a  principal  agent,  can  not 
be  held  good  if  signed  by  a  person  designated  by  the  agent  PendaU  d 
al  T.  Bench,  259. 
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BILL  OF  LADING— CbfKinued. 

A  bill  of  lading  can  not  bo  contradietod  by  parol.  Bat  oridenee  may  be 
given  that  the  consignee  had  notice  that  the  goods  belonged  to  a  person 
different  f^om  the  person  named  in  the  bill;  and  that  a  corrected  bill  of 
lading  was  forwarded  to  the  consignee.    Ckapin  r.  Si^er,  376. 

Instruction  was  given  to  the  consignee  not  to  sell  the  property,  bnt  to  store 
it  until  it  should  command  better  prices.  A  sale  contrary  to  instrnctions, 
except  for  advances,  makes  the  consignee  liable.    lb, 

BOND. 

lu  Indiana  a  bond  is  made  assignable  by  statute.     Westeott  v.  Cole,  79. 

CHANCERY. 

The  general  chancery  powers  of  a  court  of  the  United  States,  are  derived 
from  the  laws  of  the  United  States,  and  not  the  laws  of  the  State.  Lan- 
mon  V.  Clark,  18. 

But  where  a  State  creates  a  new  remedy,  appropriate  to  a  chancery  juris- 
diction, relief  will  be  given  in  the  Circuit  Court.    lb. 

On  this  ground  a  creditor's  bail  is  sustained.    lb. 

Chancery  will  decree  a  specific  execution  of  the  contract  in  behalf  of  the 
vendor  or  vendee.    Bronson  v.  CahiU,  19. 

t 

But  to  give  effect  to  a  contract  there  must  be  mutuality.    lb. 

Where  only  a  part  of  the  vendors  are  bound  there  is  a  want  of  mntnality. 

lb. 
A  debtor  of  a  judgment  debtor,  If  he  agree  to  pay  the  judgment  creditor, 

may  be  decreed  to  do  so.    Stdam  v.  WUUamB,  51. 
A  plea  to  a  bill  of  discovery,  to  aid  in  a  prosecution  at  law,  can  not  set  up 

that  another  individual,  who  is  interested,  knows  the  ftiets  required  to  be 

answered.    BeU  v.  Pamny,  57. 
To  entitle  a  person  to  a  specific  execution  of  his  contract,  he  should  show 

that  his  part  was  performed  at  the  time  stipulated,  or  within  a  reasonable 

time  afterward.    Mason  v.  WaUaee,  77. 
But  where  the  purchaser  took  possession  of  land,  and  made  very  valuable 

improvements,  the  court  will  presume  an  acquiesenoe  by  the  vendor.    lb. 
A  court  of  eqnity  may  direct  an  equity  to  be  sold,  bat  in  snch  case  the 

extent  of  the  right  will  be  ascertained  and  made  known.    We$teoU  v.  CoU, 

79. 
A  joint  answer  is  sufficient,  all  the  defendants  swearing  to  it    Dams  v. 

Davidson,  136. 
Answers  to  bills  are  generally  drawn  jointly  and  severally.    lb. 
The  answer  must  be  signed  by  counsel.    lb. 
If  it  be  taken  by  Commissioners  it  need  not  be  so  signed.    /&• 
Equity  will  not  sustain  an  agreement  between  partners,  if  the  firm  be  at 

42 
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the  time  ineolTent,  by  which  the  whole  property  and  effeeti  of  the  firm 
are  tranaferred  to  one  member;  the  effect  beinif  to  defeat  the  equitable 
preference  of  the  firm  creditors,  and  to  giye  tlie  separate  creditors  of  the 
partner  accepting  snch  transfer,  a  preference  to  the  creditors  of  the 
company.    CoUitu  v.  Hood^  0»ngnee,  186. 

If  an  amendatory  answer  repeat  what  was  said  in  the  answer  filed  before, 
without  varying  the  defense,  it  will  be  considered  as  impertinent»  and 
will  be  referred  to  a  master,  etc.    Gier  7.  Gregg^  203. 

Where  a  deed  is  defective,  chancery  will  decree  a  conveyance  on  payment 
of  the  purchase  money.    Murphy  v.  McVieJcer,  252. 

Chancery  will  set  aside  all  conveyances  tainted  with  fraud.  Odenhdmer  v. 
Hanwn,  437. 

COINS. 

Counterfeiting  coins  of  the  United  States,  or  coins  made  current  by  the  law 
of  the  United  States,  an  offense.    United  Staiet  v.  Broum,  142. 

COLLISION. 

If  the  plaintiff  is  in  fault  in  a  case  of  collision  he  can  not  recover  damages. 

HaUerman  v.  Beckwiih,  286. 
There  can  be  no  recovery  where  both  parties  are  in  fault    Jb. 
The  maritime  rule  apportions  the  damages,  as  the  faults  of  the  parties  may 

be  established.    Jb, 
What  damages  may  be  recovered  from  an  offending  boat.    lb. 
In  a  case  of  collision  the  jury  will  give  remuneration  for  raising  the  injored 

boat,  repairing  her,  and  for  her  use  until  the  repairs  shall  be  made.    Bar- 

reU  V.  WtUMumn,  589. 
The  jury  are  not  bound  to  give  interest,  but  they  will,  if  they  find  for  the 

plaintiff,  give  snch  damages  as  they  shall  deem  just    Jb. 

COMMON  CARRIERS. 

Common  carriers  are  responsible  for  property  confided  to  them,  except  it  be 

destroyed  by  the  act  of  God  or  the  public  enemy.    Pendott  v.  Renek,  259. 
Any  damage  done  to  goods  in  the  course  of  transportation  must  be  made 

good  by  the  company.    Jb. 
A  part  of  the  goods  were  not  delivered— a  part  were  delivered  in  a  damaged 

state— held  that  the  carriers  were  liable  to  the  consignee.    BmriU  v.  Bench, 

325. 

CONSIDERATION. 
A  partial  failure  of  consideration  can  not  be  set  up  to  a  note  given  on  the 
purchase*    Ekmnger  v.  I>fnp,  388. 
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CONSTITUTIONAL  LAW. 

There  are  conflicting  anthorities  on  the  aabject;  but  the  weight  of  authority 

is  as  above  stated.    lb. 
It  was  the  doctrine  of  the  iSupreme  Court  when  this  case  was  decided.    lb. 
Since  that  time  a  different  rule  has  been  sanctioned  by  that  court,    lb, 

CONSIGNEE. 

Where  a  consignee,  having  made  no  advances,  sells  the  property  contrary  to 
his  instruction,  he  is  responsible.    Chopin  v.  Siger,  378. 

CONTINUANCE. 

It  is  a  ground  to  continue  a  cause  in  a  criminal  case  that  the  jurors  have 
not  been  legally  summoned.     United  States  v.  Woodn^,  105. 

A  continuance  will  be  granted  when  proper  diligepce  has  been  used  to  pro- 
cure a  deposition  material  to  the  merits,  is  not  received.  Marsh  Sf  Comp- 
ton  V.  HvJbert,  364. 

CONSEQUENTIAL  DAMAGES. 

In  the  use  of  his  own  property,  a  man  must  be  careful  not  to  Injure  his 

neighbors.    Bearddy  v.  fiftsann,  333. 
An  excavation  of  the  side-walk  opposite  his  own  house  for  a  vault,  being 

authorized,  provided  defendant  kept  it  covered,  but  being  left  uncovered, 

the  plaintiff  at  night  fell  into  it,  and  was  injured — held,  the  defendant  was 

liable.    lb. 
To  sustain  the  action  plaintiff  must  show  that  he  used  ordinary  caution, 

and  that  the  defendant  was  negligent*    lb. 
In  estimating  the  damages,  the  jury  will  consider  the  pain  endured,  time 

lost,  and  expense  incurred.    i&. 
A  state  has  no  power  to  regulate  a  commerce  which  extends  beyond  its 

jurisdiction.    Halderman  v.  Beekwith,  286. 
Where  a  commerce  begins  and  ends  in  a  State,  the  regulation  of  it  belongs 

to  the  State.    lb. 
The  Louisiana  law,  which  adopts  many  regulations  in  regard  to  the  navi- 
gation of  the  Mississippi,  can  not  control  boats  engaged  in  a  commerce 

between  Louisiana  and  other  States.    lb. 
Such  a  power  exercised  by  the  States,  would  be  destruction  to  a  general 

commercial  intercourse  between  them.    lb. 
The  courts  of  the  United  States  will  follow  the  established  construction  of  a 

statute  of  a  State,  or  the  constitution  of  a  State,  if  it  do  not  impair  the 

obligation  of  a  contract,  nor  conflict  with  the  Constitution,  or  any  law  of 

Congress.    NestmUh  v.  Skddon,  375. 

CONTRACT. 
The  party  who  asks  a  court  of  chancery  to  decree  a  specific  execution  of  his 
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eontnct,  mut  show  that  he  has  perfarmad  at  the  time,  or  within  a  na- 
sonable  time  afterwards.    Mason  t.  WaUaee,  77. 

Where  there  liaa  heen  an  acqnieaeence  In  the  Tendor,  under  certain  cireum- 
atancei,  it  may  be  deemed  an  ezcoae  of  delay  of  payment    A. 

Two  notes  having  been  giren,  signed  by  Ely  &,  Mawes,  payable  to  Walden, 
Thomas  &  Co.,  the  notes  were  indorsed  by  them,  and  also  by  D.  J.  Ely, 
in  blank.  Aflerward  David  J.  Ely  agreed  with  Walden,  Thomas  &  Co., 
on  the  delivery  of  the  above  notes,  to  pay  the  amen  at  as  if  lie  had  indorsed 
the  notes.  Held,  that  he  was  liable,  the  surrender  of  the  notes  to  him 
iMing  a  valuable  consideration.    Denna  v.  Ely,  173. 

The  conrt  can  not  chan^jfe  a  contract  under  any  emergency.  VaktU  r.  WhUe 
Water  Canal,  19^ 

A  contract  to  deliver  three  thousand  hogs  cleaned,  at  such  time  as  should  be 
required  by  tlie  purchaser,  not  exceeding  seven  hundred  in  a  day.  On  the 
failure  of  the  plaintiff  to  deliver  the  number,  the  defendant  might  have 
put  an  end  to  the  contract  and  refused  to  receive  any  more.  McNau^er 
V.  CasiUly,  530. 

After  the  defendant's  agent  refused  to  reoeive  any  more  bogs,  there  being 
one  or  two  wagon  loads  at  the  door  of  the  pork  house,  ready  to  be  deliv* 
ered,  and  a  great  number  killed  and  cleaned,  it  was  unnecessary  to  make  a 
tender  of  the  hogs.    lb. 

If  the  jury  are  satisfied  that  the  plaintiff  had  the  hogs  ready  to  be  delivered 
a  refusal  to  receive  any  more,  was  sufficient  to  charge  the  defendant    /6. 

The  contract  creates  the  law  between  the  parties  ;  and  when  one  party  eon- 
tracts  with  another  to  do  a  certain  thing,  no  excuse  can  be  heard  for  the 
non-performance,  except  tiie  act  of  obligee  hindering  the  performance  or 
dispensing  with  it    Dioight  y.  WUHamg,  581. 

lu  such  a  case,  insolvency  is  no  excuse.    lb. 

This,  under  the  law,  may  excuse  a  suit  where  the  debtor  is  insolvent,  but 
there  is  no  such  condition  expressed  or  implied  in  the  contract.    Jb. 

COPY  RIGHT. 

A  person  who  uses  his  own  manuscripts  for  the  purpose  of  instructing 
othen,  does  not  thereby  abandon  tliem  to  the  public.  BatileU  v.  Crittm- 
den,  300. 

Nor  doee  he  abandon  them  when  his  pupils  are  permitted  to  take  copies.  Jb 

Such  copies  being  intended  for  instruction,  as  used,  can  be  applied  to  no 
other  purpose.    lb. 

In  the  use,  the  intention  of  the  owner  of  the  manuscript  can  not  be  per- 
verted or  extended.    lb. 

Every  abridgment  of  a  work,  however  fair,  does  more  or  less  afiect  the  sale 
of  the  work.    Slory  v.  Holc<nnb,  306. 
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COPY  RIGHT— Cbfriintfed. 

The  copy  right  of  an  author  should  bs  protected  by  the  same  rnle  that  ap- 
plies to  a  patented  machine.  /6. 
A  fair  abridgment  contains  the  principal  of  the  original  work.    A  compiler 

or  reviewer  can  not  extract  from  aa  author  so  as  to  convey  the  same 

knowledge  of  the  original  book.  Jb. 
There  is  a  clear  distinction  between  a  compilation  and  an  abridgment.    An 

abridgment  necessarily  adopts  the  same  arrangement,  and  conveys  the 

same  knowledge  in  a  condensed  form.  Jb. 
A  compiler  can  neither  adopt  the  arrangement,  nor  convey  by  his  extracts 

the  same  knowledge.  lb. 
A  fair  abridgment,  though  it  injure  the  sale  of  the  original  book,  is  lawful. 

lb. 

The  intent  with  which  extracts  are  Inade  can  be  of  little  or  no  importance. 

lb. 
A  part  of  a  book  may  be  an  infringement,  and  the  other  parts  not.  lb. 

COUNSEL. 

Counsel  has  power  to  enter  into  a  stipulation  in  a  suit  wherein  he  is  em- 
ployed.   Farmera*  Trust  v.  Ketchum,  120. 

And  there  being  no  unfairness  or  impropriety  imputed,  the  court  will  not 
set  aside  the  agreement  lb. 

DAMAGES. 

Where  a  purchaser  refuses  to  take  a  part  of  the  hogs  purchased  by  his  con- 
tract, he  will  be  liable.    McNaughier  v.  CkitsUlyf  530. 

The  damages  will  be  the  difference  between  the  price  agreed  to  be  paid  and 

the  price  for  which  the  hogs  would  sell.  lb. 
Congress  having  acted  upon  a  claim  for  damages,  done  on  the  farm  of  the 

defendant,  from  its  occupancy  by  the  troops  of  the  United  States,  it  is 

final.     U.  Staie9  v.  WiUiauu,  567. 
If  a  fugitive  from  labor  is  enticed  away  or  rescued,  it  is  an  injury  done  to 

property.    Jone$  v.  Vanzandi,  5S9. 
The  damages  are  measured  by  the  extent  of  the  injury.  lb. 

DECEIT. 

An  action  of  deceit  lies  against  a  warehouse  man,  who  gives  a  false  receipt, 

by  means  of  which  the  plaintiff  Is  induced  to  accept  and  pay  a  draft  for 

$12,000.    Su^m  V.  WaU$t  162. 
The  plaintiffii  made  an  advance,  as  commission  merchants,  expecting  to 

have  the  selling  of  the  produce,  and  their  commissions ;  held,  that  this 

was  a  ground  for  damages.  lb. 
The  defendant  is  also  liable  for  the  fraud.  Jb. 
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DECLARATION. 

An  avennent  in  the  declaration  tliat  the  defendant  has  made  the  thing  '*in 

imitation  of  the  patent,"  is  sufficient  to  sostain  the  action.    Parker  t. 

HMDorthf  370. 
To  show  a  violation  of  the  patent,  the  declaration  need  only  arer  that  the 

defendant  has  constracted,  need,  and  sold  ta  others  the  thing  patented. 

Ca$e  T.  RtdJiM,  370. 

DEEDS. 

The  surrender  and  cancellation  of  a  deed  does  not  reinvest  the  title.    Suy- 

data  V.  ileal*,  12. 
A  deed  of  general  warranty  may  be  good,  although  it  may  not  contain  tech- 
nically the  five  nsval  covenanti.    Bromon  v.  CtiidU,  19. 
In  Illinois,  a  deed  takes  effect  from  the  time  it  is  left  for  record.    £om  v. 

Pfefi<iM,106. 
A  deed  ezecnted  in  any  other  State  in  pursuance  of  the  laws  thereof,  is  a 

valid  conveyance  of  land  in  Michigan.    Root  v.  Brotheroon,  230. 
Each  State  has  the  right  to  regulate  the  transmission  of  real  estate  within  it 

by  deed  or  by  operation  of  law.  /6. 
The  deed  being  ezecnted  in  New  York,  the  grantors  will  be  presumed  to  be 

citizens  of  that  State.  lb. 
But  this  is  not  made  a  condition  by  the  statute  of  Michigan.  lb, 
A  deed  is  defective,  being  executed  under  a  defective  power.    Murpkg  v.  MC' 

Vicker,  252. 
A  deed  executed  for  land,  which  is  held  adversely  to  the  grantor,  by  an 

individual  in  possession,  is  void,  in  Illinois,  under  the  Champerty  act 

Du6ot«  V.  McLean,  486. 

DEDICATION  TO  PUBLIC  USE. 

By  certain  statutes,  provision  is  made  for  establishing  seats  of  jastiee  in 
Indiana.    SargeanVe  heire  v.  Slate  Bank,  339. 

Commissioners  were  appointed,  and  other  officers,  who  were  to  receive  do- 
nations of  land,  or  purchase  the  same,  etc.  lb. 

In  establishing  the  seat  of  justice  for  Tippecanoe  county,  certain  proceedings 
were  had  under  the  law,  and  a  bond  was  taken  from  Samuel  Sergeant  to 
the  Board  of  Justices  of  '*  Tippecanoe  county  "  to  convey  to  them,  when 
they  should  be  organized,  certain  lots  for  public  purposes.  lb. 

The  seat  of  justice  being  established  at  Lafayette,  in  a  summary  mode  pro- 
vided suit  was  brought  against  the  heirs  of  Sergeant,  for  a  title  to  the 
property  which  their  ancestor  agreed  to  convey.  A  decree  of  conveyance 
was  entered,  and  the  conveyance  in  pursuance  thereof  was  executed.  lb. 

The  property  thus  conveyed  has  become  very  valuable,  aad  the  heirs  have 
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DEDICATION  TO  PUBLIC  VSE— Continued 

broaght  an  ejectment  to  recover  it,  on  the  ground  that  the  proceedings 

were  illegal  and  void.  lb. 
The  bond,  though  it  bound  the  obligor  to  convey  to  a  board  not  in  ewe,  is 

not  void  or  inoperative.  76. 
It  18  fairly  within  the  statute.  lb. 
The  court  making  the  decree,  held,  that  notice  was  given  to  the  heirs,  and 

that  is  condasive  in  the  case.    The  fact  of  notice  can  not  be  collaterally 

denied.  Jb. 
But  the  dedication  is  good  at  common  law,  if  the  statute  has  not  been  tech- 
nically complied  with.  Ih. 
And  after  the  lapse  of  many  years  enjoyed  by  the  public,  the  title  must  be 

held  good.  lb, 

DEPOSITION. 

A  judge  of  a  court,  having  a  right  to  administer  oaths,  may  administer  them 
in  any  county  in  the  state.     Voce  v.  Lawrence,  203. 

He  certifies  that  a  deposition  was  taken  before  him.  Now  a  deposition  is 
not  properly  so  called,  which  is  not  signed  by  the  deponent.  The  signa- 
ture of  the  deponent  being  on  the  de  position,  it  was  not  essential  that  the 
judge  should  certify  the  fact  more  particularly,  as  to  the  signature,  than 
that  the  deposition  was  taken  before  him  and  written  by  him.    lb. 

A  mistake  la  the  name  of  the  plaintiff  or  defendant,  "aforesaid,"  referring 
to  him,  plaintiff  or  defendant,  the  name  being  truly  stated  in  the  title  of 
the  cause*  is  no  ground  for  rejecting  the  deposition.    lb. 

The  distance  as  proved,  is  more  than  one  hundred  miles  from  the  place  of 
taking  the  deposition  to  the  place  of  trial,    lb. 

The  law  requires  a  deposition  taken  under  the  act  of  Congress  to  be  retained 
by  the  officer  until  he  delivers  the  same  into  court,  or  shall,  together  with 
a  certificate  of  the  reasons  for  taking  it,  be  by  him  sealed  and  directed  to 
the  court    Shankwiker  v.  Reading f  240. 

A  deposition  not  so  put  up  and  directed,  will  be  rejected.    lb. 

DOWER. 

Dower  is  a  clear  legal  right  and  can  not  be  divested  except  upon  full  knowl- 
edge of  the  widow's  rights.    United  States  v.  Duncan,  99. 

If  she  accept  what  by  the  will  is  given  in  lieu  of  dower,  not  knowing  the 
extent  of  the  estate,  she  may  renounce  under  the  will  and  claim,  after  the 
lapse  of  years.    lb. 

In  some  cases  she  may  bring  suit  to  ascertain  the  extent  of  her  right.    Jb. 

The  statute  of  Illinois,  declaring  that  any  provision  in  the  will  bars  dower, 
must  have  a  reasonable  construction.    Jb. 

To  bar  dower,  the  amount  must  afibrd  a  reasonable  presumption  it  was  given 
in  lieu  of  dower.    Jb. 
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EJECTMENT. 

This  action,  by  statute  of  Michigan  if  no  tenant  in  poflseasion,  may  be 
broaght  against  any  one  exercising  acts  of  ownership  oyer  the  premises. 

ENTRY. 

An  entry  of  land  within  the  Virginia  military  district  of  Ohio,  and  a  snrrey 
of  the  same,  before  the  eztingnishment  of  the  Indian  title,  is  made  Toid 
by  certain  acts  of  Congress.    Chinn  y.  Darnell,  440. 

A  person  having  such  a  claim  is  entitled,  having  a  patent,  to  compenation 
for  bis  improvements,  etc.    lb, 

EQUITY. 
See  Chancery. 

EVIDENCE. 

A  void  note  indorsed  can  not  be  given  in  evidence,  by  the  indorsee  sgainst 

the  indorser  to  prove  the  consideration.    Rootr.  WaBace,  8. 
In  such  case  a  recovery  may  be  had  by  showing  the  consideration  paid.    lb 
The  contents  of  sach  note  is  not  evidence.    lb. 
Unless  the  averment  of  citizenship  in  the  declaration  or  bill,  be  contradicted 

by  plea  it  need  not  be  proved.    HiUiard  v.  Bmoart,  24. 
A  note  in  the  hands  of  the  indorsee  is  prima  facie  evidence  of  the  considera- 
tion paid.    Martin  v.  Kercketal,  117. 
Bat  the  indorser  in  an  action  by  the  indorsee  may  show  what  was  paid.   lb. 
If  the  payee  of  the  note  gave  no  consideration,  and  the  indorsee  paid  none, 

the  fact  may  be  shown.    lb. 
A  transcript  from  the  connty  auditor  essentially  differing  from  the  record 

can  not  be  received  as  evidence.    /6. 
To  make  a  sworn  copy  evidence,  the  witness  must  state  that  he  compared 

the  copy  with  the  original.    CkiUin  v.  Undenoood,  199. 
A  surrogate  acts  as  a  clerk  in  certifying  the  proceedings,  and  as  he  also  acts 

in  the  capacity  of  judge,  he  must  certify  as  to  the  authentication  under 

the  act  of  Congress.    Jb. 
In  chancery  as  at  law,  the  foundation  for  the  evidence  must  be  laid  in  the 

pleading.     Wilson  v.  Stelly,  375. 
To  admit  proof  of  the  contents  of  a  deed  the  original  must  be  proved  to 

have  been  lost  or  destroyed.    Randedale  y.  Cfrove,  S82. 
A  deed  may  be  presumed,  from  a  long  possession  and  under  circumstances 

favorable  to  such  a  presumption,    ib. 
Such  presumption  can  only  be  drawn,  when  it  would  seem  naturally  to 

arise  from  the  facts  in  the  case.    Ib. 
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EVIDENCE— ConHnued. 

When  no  interest  has  been  paid  on  a  mortgage  for  twenty  years,  presump- 
tion of  payment  may  arise.    lb. 

Where  a  purchase  has  been  made  of  one  who  has  no  title,  it  would  be  diffi- 
cult to  presume  a  title  from  a  stranger.    lb. 

On  an  issue  of  partnership,  an  offer  to  pay  the  partnership  note,  if  the  hol- 
der would  take  property,  is  evidence.  And  also  that  the  defendant  said 
the  note  was  signed  by  his  partner.    Thomas  t.  Woleott  et  al.,  165. 

A  patent  offered  in  evidence  was  objected  to  because  it  appeared  the  name  of 
the  patentee  appears  to  have  been  altered  by  scratching  out  a  dot  over  the 
the  letter  t,  which  made  the  name  of  Bogardus  instead  of  Bogardies,  as  it 
now  appears.    Objection  overruled.    Morgan  v.  CurteniuB,  366. 

The  copy  of  a  will  was  objected  to  because  it  was  not  certified  under  the 
seal  of  the  probate  court.  The  judge  certified  he  had  no  seal,  the  certifi- 
cate under  the  law  is  good  without  a  seal.    The  copy  admitted.    lb.,  367> 

A  deed  by  the  executrix  to  Cole  for  the  land  in  controversy,  and  also  a  deed 
from  Cole  to  Frink  for  one- third  of  the  fraction,  dated  1846,  deed  from 
Frink  to  Morgan  the  plaintiff  for  one-half  of  the  33)^  acres.  It  was  ob- 
jected—that the  conveyance  was  made  to  Morgan,  a  citizen  of  another 
state  to  give  jurisdiction  to  this  court  But  there  being  no  appearance  of 
an  intention  to  commit  a  fraud  on  the  jurisdiction  of  the  court,  objections 
overruled.    Jb, 

An  outstanding  title  was  attempted  to  be  proved,  by  offering  a  deed—- but  the 
person  who  took  the  acknowledgment  did  not  state  that  the  person  was 
known  to  him.    On  this  ground  deed  rejected.    lb. 

Parol  evidence  was  then  called  to  prove  the  signature  of  the  grantor — objec- 
ted to  until  after  proof  of  hand  writing  was  made — objection  overruled. 
lb. 

After  the  emenation  of  the  patent  on  a  pre-emption  claim,  no  proof  of  the 
assignments  of  the  rights  previously,  can  be  admitted.    lb, 

A  letter  press  copy  made  at  the  same  time  can  not  be  received  as  an  original 
paper.    CJu^n  ▼.  Si^,  378. 

A  certified  copy  of  a  letter  of  the  auditor  is  evidence.  Raymond  v.  Long- 
worth,  4QU 

A  judgment  against  the  principal  ib  prima  facie  evidence  against  the  security. 
Berger  v.  Williams,  577. 

The  security  may  show  fraud  or  collusion,  that  the  debt  has  been  paid,  or 
that  there  was  a  mistake  in  entering  the  judgment.    Jb, 

EXCHANGE. 

Where  a  note  is  given  in  Indiana  payable  in  New  York,  with  interest,  and 
the  rate  of  exchange,  the  rate  of  exchange  will  be,  the  time  the  note  be- 
comes due.    Price  v.  Teal,  201. 
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EXCH  ANG  E^CbiKintied: 

A  creditor  in  New  York ,  has  a  right  to  require  payment  in  par  funds.  HmDe 
▼.  Wade,  319. 

EXECUTIONS. 

The  return  of  an  execution  nulla  bona,  is  sufficient  to  anitain  a  creditor's 
bill — though  the  officer  does  not  state  that  he  searched  for  property.  Suf* 
dam  T.  BeaU,  12. 

An  alias  execution  can  not  issue  until  the  return  of  the  first  execution. 
Corning  r  Horner ,  133. 

If  such  an  execution  be  lost— court  would  order  an  alias,    lb. 

When  a  lery  on  personal  property  is  made,  the  judgment  is  presumed  to  be 
saUsfied.    lb. 

No  aKas  can  issue  under  such  circumstances,    ii. 

But  if  the  property  be  sold  for  less  than  the  judgment,  an  alias  may  be  is- 
sued,   lb. 

A  levy  by  execution,  should  describe  the  property,  so  as  to  distingnish  it 
from  all  other  property,    OauU  ▼.  Woodhridge,  329. 

Short  of  this  there  can  not,  it  would  seem,  be  notice  to  a  subsequent  pur- 
chaser,   lb. 

Parol  evidence,  after  conflicting  rights  have  grown  up,  can  not  be  received 
to  make  the  levy  certain,  which  before  was  wholly  uncertain.    Ik. 

A  levy  on  one-half  of  a  lot,  without  designating  which  half,  or  of  one  hnn- 
dred  acres  in  a  section,  is  too  indefinite  to  convey  the  title.    lb. 

A  defective  levy  beiog  set  aside,  on  motion,  makes  good  a  junior  levy  under 
the  laws  of  Ohio.    lb, 

EXECUTORS. 

A  law  authorising  exeentors  to  sell  so  much  land  of  the  estate  as  shall  be 
necessary  to  pay  its  debts,  is  held  by  the  Supreme  Court  of  Illinois  to  be 
unconstitutional.    Dubwo  v.  MeLtan. 

In  the  case  the  law  passed  March,  1819,  the  sale  was  made  in  1829.    lb. 

Sale  void  under  statute  of  limitations.    lb. 

The  debt  for  which  the  land  was  sold  contracted  after  the  law.    lb. 

FRAUD. 
In  Illinois,  all  conveyances  to  postpone  or  defeat  creditors  are  void.    Rooo  v. 

Pren«t«f,  106. 
A  security  on  a  postmaster's  bond,  after  the  defalcation,  was  held  to  be  a 

creditor;  and  the  conveyance  was,  consequently,  void.    lb. 
To  rescind  a  contract  on  account  of  fraud  an  offer  must  be  made  to  return 

the  thing  purchased.    Murphy  v.  MeVieker,  252. 
The  vendor  must  be  placed  by  the  vendee,  as  he  stood  before  the  purchase 

76. 
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FRAUDS— ConHnued. 

Wbatever  rabterfugM  may  be  resorted  to,  to  defeat  the  claims  of  creditorsj 

a  court  of  chancery  will  reach  the  property  covered..   Odenheimer  v. 

Hanson,  437.  ' 

*As  between  the  individnals  who  have  concocted  the  fraud  chancery  will  not 

interfere.    lb. 
Circomstances  are  sometimes  strong  enoagh  to  stamp  the  transaction  with 

fraud,  although  against  the  oaths  of  the  parties  concerned.    lb. 

FUGITIVES  FROM  LABOR. 
See  Slaves. 

GUARANTOR. 

Where  a  debt  guarantied  Is  not  paid,  notice  to  the  guarantor  must  be  given 
in  a  reasonable  time.    Dunbar  v.  BroiDn,  166. 

The  same  strictness  is  not  required  in  such  a  case,  as  to  charge  the  indorser 
of  a  bill  or  promissory  note.    lb. 

Nothing  can  excuse  the  want  of  notice  but  the  insolvency  of  the  debtor.    lb, 

A  guaranty  to  pay  any  balance  that  could  not  be  collected  on  a  certain  bond 
and  mortgage,  after  due  course  of  law — held  that  any  and  every  course  of 
law,  necessary  to  reach  the  property  of  the  obligor  was  a  condition  pre- 
cedent to  the  liability  of  the  grantor.    Jhoight  v.  Williams^  581. 

To  charge  the  guarantor,  suit  in  a  reasonable  time  was  essential,  and  the 
prosecution  of  it  with  ordinary  diligence.    lb. 

A  failure  to  use  this  diligence  releases  the  guarantor.    lb. 

GUARDIAN. 

The  Court  of  Common  Pleas  have  the  power  to  appoint  guardians,  and  also 
guardians  ad  UUm.    Sprague  v.  LUherberry,  442. 

A  guardian  may  waive  process,  and  enter  his  appearance  for  his  wards.    lb. 

Temporary  absence  from  the  county  does  not  affect  the  jurisdiction  of  the 
court,  in  the  appointment  of  a  guardian.    lb. 

The  domicil  of  the  infant  is  always  presumed  to  be  that  of  its  mother.    lb. 

The  place  where  its  parents  lived  and  died,  and  its  property  remains,  is  pre- 
sumed to  be  the  proper  place  for  the  court  to  make  the  appointment.    lb 

GARNISHEE. 

A  garnishee  summoned  who  owes  a  sum  of  money,  for  which  his  note  was 
given  to  the  absent  or  absconding  debtor,  creates  a  lien  in  his  hands  to  the 
amount  of  the  sum  due,  and  the  promisee  can  not  afterward  assign  such 
note.    Haeker  v.  Steveni,  535. 

From  the  time  the  garnishee  was  summoned,  he  is  amenable  to  the  process, 
and  liable  to  pay  the  debt  to  the  plaintiff  in  the  attachment.    Tb. 
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HEIRS. 

A  personal  decree  will  be  made  against  the  heir  Ibr  an  aannlty  charged 
on  the  land.    LaUtntr  y.  tfooiv,  110. 

INDICTMENT. 

Where  words  of  description  in  an  indictment  can  apply  only  to  the  proper 

person,  it  is  soffieient,  though  the  words  of  the  statote  be  not  used. 

UmUd  8Uttm  t.  Demmg,  3, 
On  a  charge  of  peijary  against  a  petitioner  in  bankruptcy,  the  indictment 

need  not  set  ont  the  petition.    lb. 
A  general  reference  to  the  petition,  which  shall  show  its  character  and 

object,  is  sufficient    lb. 
To  sustain  an  indictment  for  perjury  the  oath  must  be  administered  by  tome 

one  authorized.    lb. 
An  authority  to  a  clerk,  to  swear  petitioners  resident  in  a  county,  must  be 

limited  to  such.    /6, 
An  indictment  for  perjury  should  charge  the  oath  to  have  been  false,  and 

known  to  be  so  by  defendant,  and  that  it  was  done  with  a  corrupt  moUve. 

VnUed  States  ▼.  Babcock,  113. 

INDIANS. 

Indians  liYing  within  a  State,  and  doing  business  as  merchants,  are  req)on- 
siUe  under  the  laws  of  the  State,  for  the  paynunt  of  debts.  Lnarf  v. 
Weaver,  82. 

This  presupposes  that  they  are  not  under  the  laws  of  the  United  States.    i6> 

Lands  reserved  to  them  under  a  treaty,  which  vests  in  them  the  title,  but 
which  restricts  them  from  conveying  it,  descend  under  the  laws  of  the 
State,  and  may  be  made  responsible  for  the  payment  of  debts.    lb. 

The  reservation  as  to  the  conveyance  is  personal,  but  the  lands  in  the  bands 
of  heirs  is  responsible  for  debts,    lb. 

The  law  substitutes  an  agency  which  conveys  the  land  witho;it  the  sanction 
of  the  President    lb. 


INDORSER  AND  INDORSEE. 

Where  there  are  three  joint  indorsers,  and  the  process  is  eerved  on  two  of 

them,  under  the  act  of  1839,  the  suit  may  be  prosecuted  against  the  two. 

Cooper  V.  Gordon,  6. 
The  indorsement  on  a  void  note  is  not  evidence  of  the  consideration  paid  by 

the  indorsee  to  the  indorser.    Root  v.  Wallace,  8. 
In  a  suit  against  the  indorser  by  the  indorsee,  who  received  it  in  payment  of 

a  pre-existing  debt,  the  indorser  can  not  let  up  in  defense  that  he  was  an 

accommodation  indorser.    Vamum  v.  BeUamf,  87. 
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INDORSEE  AND  INDORSEE-^-Cbnetmied. 

Forbearance  to  soe  the  makers  of  a  note  will  not  release  the  indorser.    lb. 

A  note  in  the  hands  of  an  indorsee  is  prima  facie  evidence  of  the  consider- 
ation paid.    Martin  ▼.  Kercktwd,  117. 

Bat  the  assignor  may  prove  the  amount  paid.    lb. 

Except  on  bills  of  exchange,  an  indorsee  can  not  sue  in  the  Circnlt  Conrt 
unless  the  indorser  conld  have  sued  in  the  same  court.  Assignee  of  Brain- 
ard  V.  Wtttiams,  122. 

When  notes  or  bills  are  sent  for  collection,  they  are  generally  indorsed  in 
blanls,  the  holder  to  fill  up  to  himself.    Orr  v.  Lacy,  243. 

Under  this,  he  may  bring  a  suit  in  his  own  name.    lb. 

If  time  be  given  for  payment  to  the  drawer  of  a  bill  or  note,  the  indorser  Is 
dlseharged.    Cooper  ▼.  Qibbe,  396. 

A  bona  fide  holder  of  a  negotiable  note,  indorsed  before  maturity,  holds  it 
free  from  any  claim  by  the  maker  against  the  payee.  If  indorsed  after 
maturity  the  indorsee  takes  it  at  his  risk.    Fosnett  v.  Betf,  427. 

L.  being  insolvent,  and  the  debtor  of  F.  &  Co.,  without  their  knowledge 
procures  and  indorses  the  note  of  B.  his  debtor,  and  places  it  in  the  hands 
of  6.  to  be  held  for  the  benefit  of  F.  &  Co.,  and  G.  holds  it  In  his  hands 
till  it  is  past  due,  and  then  delivers  it  to  F.  &  Co. — held  that  B.  can  not, 
in  a  suit  by  F.  &  Co.  on  this  note,  set  oflT  the  note  of  L.  to  H.  indorsed 
by  H.  to  B.  after  the  maturity  of  the  note  held  by  F.  &  Co.  Fosseit  v. 
BeU,  427. 

In  the  absence  of  all  circumstances  warranting  a  presamption  of  fraud,  the 
indorsement  of  F.  Sl  Co.  takes  effect  from  its  actual  date,  and  not  from 
the  time  of  its  delivery  to  F.  &  Co.    lb. 

INJUNCTION. 

Before  the  right  under  a  patent  is  established  at  law,  chancery  will  not  de- 
cree an  injunction,  unless  such  right  shall  be  clearly  established.  Brooks 
V.  BicJmeU,  70. 

Before  granting  an  injunction  on  an  infringement  of  copy  right,  the  conrt 
will,  generally,  refer  the  matter  to  a  master,  with  instructions  to  report 
the  extent  of  the  infringement,  if  any,  that  the  court  may  act  upon  the 
case.    Ezeeutora  of  Story  v.  Derby  tt  al.,  160. 

Notice  must  be  given  of  an  application  for  an  injunction.  WHion  v.  Stolley, 
273. 

Affidavits  will  be  received  in  behalf  of  both  parties.  lb. 

Answer  also  may  be  filed.  lb. 

JUDICIAL  PROCEEDINGS. 

Where  from  the  record  It  appears  that  the  defendant  appeared  In  the  action, 
that  fact  can  not  be  denied  by  plea  or  otherwise.    Thompson  v.  Emmert,  96. 
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JUDICIAL  PROG££DIN6S--am<mtiei2. 

As  well  might  there  be  a  denial  of  a  judgment.    lb. 

If  an  attorney,  without  authority,  and  by  mistake,  entered  an  appeannce 
of  a  defendant,  he  would  not  be  bound  by  IL    lb, 

JUDICIAL  SALES. 

Aa  a  general  thing  money  paid  on  judicial  sales,  can  not  be  recovered  back. 

United  StaUi  ▼.  Duncan,  607. 
The  purchaser  incurs  the  risk  aa  to  the  title  in  the  absence  of  fraud.     lb. 

JUDGMENT. 

A  jadgment  in  Indiana  against  execntors,  does  not  anthoriie  an  exieeation 

against  the  lands  of  the  deceased.    0*Brien  t.  Woodff,  75. 
A  sale  of  land  under  such  a  judgment,  can  convey  no  title.  /6. 
A  judgment  being  assigned  of  five  thousand  dollars  to  pay  a  debt  of  much 

smaller  amount,  the  court  directed  the  first  proceeds  of  an  execution  on 

the  judgment  to  be  paid,  in  discbarge  of  the  debt.    Vamum  4*  Gs.  ▼.  Mil- 

fofdf  93. 
A  person  purchasing  lands  on  an  execution  on  the  above  judgment,  wiil  b» 

required  to  pay  the  money  to  the  assignee  of  the  judgment.  lb. 
A  judgment  is  a  nullity,  where  it  appears  there  has  been  no  notice  to  the 

defendant.    ThenqtBon  v.  Ewmtrt,  96. 
A  judgment  on  an  attachment,  being  a  proceeding  in  rem,  im  no  ground  for 

an  action  out  of  the  State.  Jb. 
An  irregular  judgment  may  be  set  aside,  on  motion.    Spt^ford  v.  RiUen,  253. 
A  judgment  can  not  be  set  aside  on  motion,  after  the  term  at  which  it  was 

entered.     Wood,  Grant  4*  Wood  v.  Lut  jr  Nile$,  254. 
In  New  York  it  is  otherwise.  lb. 
But  it  can  not  be  set  aside  by  the  common  law.  Jb. 
Where  a  judgment  is  appealed  from  the  common  pleas  to  the  supreme  court, 

the  judgment  remains  a  lien  on  the  real  estate  of  the  defendant,  in  the 

county,  and  it  would  seem  that  the  accruing  Interest,  costs  and  penalty 

ought  also  to  be  considered  as  an  incident  to  that  judgment    McLean  v. 

L.  Bank,  430. 
A  mortgagor  is  not  responsible,  without  notice,  for  the  application  of  any 

surplus  which  may  remain  on  the  sale  of  the  mortgaged  property,  after 

satisfying  his  mortgage.  lb. 
Under  the  law  of  Indiana,  on  all  judgments  there  is  a  lien  on  the  lands  of 

the  defendant  ten  years.    RoekhtU  v.  Hanna,  554. 
Judgments  entered  on  the  same  day  create  equal  liens,  and  the  iasninf  of  an 

execution  on  any  one  of  them,  does  not  affect  the  lien  on  the  othera.  lb. 
The  land  of  the  defendant  being  sold,  a /to  rata  distribution  of  the  proceeds 

should  be  made  in  satisfaction  of  the  judgments.  lb. 


INDEX.  855 


Judgment.    Jurisdiction. 


JUDGMENT— ConrtnueJ. 

The  diligence  of  the  plaintiff  can  not  give  him  an  advantage  over  the  others. 
lb. 

A  sale  on  one  mortgage  of  the  same  date  as  others,  the  others  not  being 
made  parties,  can  not  affect  their  liens.  lb. 

The  sale  will  be  considered  as  subject,  to  the  same  extent,  to  the  other  mort- 
gages. 76. 

A  judgment  against  the  principal  is  prima  facia  evidence  against  the  security. 
Berger  v.  Williams,  577. 

In  1841,  the  United  States  recovered  judgments  in  this  court ;  subsequently 
in  1841-2,  judgments  were  recovered  in  a  State  court  against  the  same 
defendant.  And  in  1846,  U.  States  obtained  a  decree  against  the  defend- 
ant for  a  large  sam.  The  whole  property  of  defendant  was  not  sufficient 
to  the  demand  of  the  U.  States  ;  held,  that  prior  lien  of  the  U.  States  must 
first  be  paid.  lb. 

JURISDICTION. 

The  court  have  no  jurisdiction  of  a  case  where  the  complainant  and  one  of 
the  defendants  are  citizens  of  the  same  State.  Ketchum  and  Wife  v 
Farmers*  Loan  and  Trust  (Jo.,  1. 

In  such  a  case  consent  can  not  give  jurisdiction.    lb. 

To  give  jurisdiction,  the  stockholders  of  a  bank  need  not  to  be  stated  as 
citizens.    Bat  the  place  where  the  bank  does  its  business.    lb. 

The  citizenship  of  a  person  not  served  with  process,  must  appear  in  the 
declaration.    Bargh  v.  Page,  10. 

Want  of  an  averment  of  citizenship,  or  if  made  falsely  should  be  taken  ad- 
vantage of  by  pleading.    CarroU  v.  Perry,  25. 

Unless  such  averment  be  contradicted  it  need  not  be  tried.    lb. 

The  judiciary  of  the  United  States  can  not  exercise  a  revisory  power  over 
State  officers  in  the  performance  of  their  duties.    CarroU  v.  Perry,  26. 

But  if  their  acts  l>e  illegal  there  is  a  remedy  in  the  courts  of  the  Union  as 
well  as  in  the  courts  of  the  State.    lb. 

As  a  creditor's  bill  is  merely  the  continuation  of  the  suit  at  law,  by  reaching 
the  fruits  of  the  judgment,  and  can  not  be  considered  an  original  proceed- 
ing, the  jurisdiction  may  be  maintained  if  the  complainant  has  changed 
his  residence  to  the  State  where  the  bill  is  filed.    Hatch  v.  Dorr,  112. 

The  eleventh  section  of  the  judiciary  act  of  1789  provides  that  an  assignee, 
except  on  bills  of  exchange  shall  not  sue  in  the  courts  of  the  United 
States,  unless  the  assignor  could  sue  in  such  court.  Auignes  of  Brainard 
V.  Williams,  122. 

This  is  a  restriction  on  the  provision  of  the  constitution,  which  declares  that 
the  court  shall  have  jurisdiction  between  citizens  of  different  States. 
And  yet  this  provision  has  been  sustained  by  the  Supreme  Court.    The 


656  INDEX. 

Jurisdiction.    Jury.    Label  or  Mark  Used  Fraudulenily. 

JURISDICTION^Gm^intiol. 

law,  it  woald  teem  caa  not  abridge  the  righta  given  by  the  conetitatiea. 

lb. 
Jaritdiction  U  exorcijed  by  the  Supreme  Court,  ander  the  constilution 

without  statutory  proTision,  as  between  Statee.    lb. 
A  fraudulent  aieignment  to  give  jurtadtction  could  be  prohibited.    Jb. 
The  circuit  court  takea  jurisdiction  for  and  against  a  corporation  from  the 

place  where  its  business  ia  done.     VaUttte  v.  White  Water  Canal,  192. 
The  citizenship  of  persons,  not  necessary  parties,  and  who  may  not  apply  to 

be  made  parties,  need  not  he  named  in  the  bill.    lb. 
The  rights  of  persons  not  made  parties  are  not  aflfected  by  the  proceeding. 

lb. 
A  suit  being  brought  on  a  note  against  Bennet  and  Ford,  alleged  to  he  citi- 

zens  of  Michigan,  process  served  on  Bennet,  plea  that  Ford  was  a  citizen 

of  New  York— demurrer  to  plea — which  was  sustained.     Dorana^  v. 

Betnut  and  Ford,  5224. 
A  note  assigned  by  a  bank  in  Michigan,  to  a  citizen  in  another  State,  to 

give  jurisdiction  to  this  court,  can  not  be  prosecuted  in  this  note.    Wdl$ 

V.  Newberry,  226. 
The  bank,  the  assignor  could  not  sue,  consequently  under  decisions  the  as- 
signee could  not  sue  in  this  court,    lb. 
A  prior  jurisdiction  of  the  same  cause  of  action,  will    abate  a  suit,  if  so 

pleaded,  in  this  court.    Earl  v.  Raymond,  233. 
A  company  incorporated  by  a  law  of  Indiana,  and  also  a  law  of  Iliinois,  to 

Improve  the  navigation  of  the  Wabash,  which  constitutes,  to  some  extent, 

the  boundary  between  the  two  States,  the  general  place  of  meeting  of  the 

directors  to  do  business  being  in  Indiana,  the  records  being  kept  there,  euit 

may  be  brought  by  or  against  the  corporation  in  that  Stale.    CulbertMon  v. 

The  Wabath  Navigation  Company.    544. 
A  person  may  reside  in  one  State  and  be  a  citizen  in  another.    Ewin9  v. 

Davenport,  574. 
An  averment  of  residence  is  not  sufficient    lb. 

JURY. 

In  a  criminal  case  it  is  good  ground  for  a  continnance,  that  the  jurors  have 
not  been  summoned  as  the  law  requires.    United  States  y.  Woodryjf,  105. 

The  jury  are  the  exclusive  judges  of  the  credibility  of  witnesses.  Unittd 
States  V.  James  Brown,  142. 

To  authorize  a  verdict  of  guilty  the  evidence  must  be  satisfactory,     lb. 

The  evidence  to  authorize  a  verdict  of  guilty,  must  produce  a  reasonable 
conviction  on  the  minds  of  the  jury,  of  the  guilt  of  the  defendant,    lb. 

LABEL  OR  MARK  USED  FRAUDULENTLY. 
Where  a  label  or  mark  of  another  is  used  by  an  individual,  with  a  fraudulent 
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LABEL  OR  MARK  USED  FRAUDULENTLY— CbiKtnicecL 

intent  to  recommend  an  article  similar  in  appearance  to  one  faTorably 
known  in  the  market,  an  injo notion  will  be  allowed.  Cofflun  v.  Brunton, 
516. 

In  commercial  transaction  good  ligdlh  is  required,  and  where  a  deception  is 
attempted  to  be  practiced,  by  recommending  a  sparlons  article  as  gennine, 
to  the  injury  of  any  one,  chancery  will  restrain  the  aggressor,    lb. 

In  each  a  case  at  law,  nominal  damages  will  be  given  where  no  specific 
injury  has  been  proved.    lb. 

In  such  case,  the  inquiry  Is,  whether  the  label  or  mark  is  so  assimilated  to 
the  label  or  mark  of  the  complainant  as  to  deceive  purchasers*    lb. 

And  it  seems  not  to  be  essential  that  there  should  be  a  firaudulent  intent 
proved.    lb. 

This  principle  as  well  applies  for  the  protection  of  foreigners  as  citisens.  v/6. 

LAPSE  OF  TIME. 

A  reasonable  time  only  can  be  allowed  a  vendor  to  execute  his  contract. 
BronMon  v.  CaMUt  19. 

After  the  lapse  of  twenty- three  years,  when  a  great  change  has  taken  place 
in  the  value  of  property,  courts  require  clear  ground  to  set  aside  the  pro- 
ceedings from  which  titles  emanated.    Spragut  v.  lAtherberry,  442. 

Parol  proof,  after  so  great  a  lapse  of  time,  not  admissible  to  show  that  the 
minors  were  residents  of  Clermont  county,  and  not  of  Hamilton,  lb. 

We  can  not  have  before  us  the  same  evidence  that  was  before  the  common 
pleas,  when  the  guardian  was  appointed,    lb. 

Every  presumption  Is  in  favor  of  the  proceedings  of  a  court  having  a  gen- 
eral jurisdiction,  lb. 

No  presumption  of  payment  from  lapse  of  time  cau  be  raised  against  the 
government.    U,  States  v.  WtUkms,  567. 

No  latches  are  imputable  to  the  government  lb, 

LEASE. 

A  person  having  occupied  a  certain  tenement  under  a  written  lease,  at  a 
certain  rent,  remained  in  possession  sometime  after  the  expiration  of  the 
lease  ;  held,  that  he  was  bound  to  pay  the  same  rent  as  undej  the  written 
lease.    Parker  v.  Hoof,  572. 

LICENSE. 

When  one  licensed  to  run  a  patented  machine,  sells  such  machine,  the 
license  does  not  necessarily  pass.    WiUon  v.  SiaOey,  875. 

LIEN. 
A  complainant  may  consent  to  tho  postponement  of  his  lien  in  whole  or  In 

43 


658  INDEX. 

LimitationiB,  Statute  oL    Murascripta. 

LIEN— CbnttJiiMdl. 

part*  OB  canditiona  beneficial  to  all  the  partiea  conoonied.    VakUe  ▼. 
Wkke  WiUer  Canal  Grayaiqf,  193. 

Where  there  are  two  liena  on  the  same  lands,  one  being  paramount  to  the 
other,  which  alao  coTon  other  landa  in  the  State*  the  court  will  order  the 
lando  to  be  8old»  reaerring  the  appUeation  of  the  proceoda,  for  the  order  of 
the  court    U.  Siaim  ▼.  Duncan,  907. 

Jndfmenta  and  decreea  in  the  circuit  court,  coaaUtute  a  lien  throufhont  the 
State,  ii.,607. 

A  party  who  has  a  lien  on  two  f  unda  agalnat  hif  debtor,  and  another  cred- 
itor of  the  aame  defendant  has  a  lien  on  one  of  the  funda,  the  one  who 
haa  the  two  liena  will  be  required  to  aell  the  property  fint,  on  which 
there  ia  a  aingle  lien,  before  the  property  liable  to  both  liena  ahali  be 
■old.  Ik. 

But  thie  rule  can  not  affect  a  lien  of  the  U.  Statea.  lb. 

The  lien  of  the  U.  Statea  doea  not  affect  a  prior  judgment  lien,  by  mortgage 
or  judgment  Jb. 

The  Uena  of  the  United  States  are  of  general  obligation.  If  a  debtor  be 
excepted,  the  fact  must  be  averred.  lb. 

LIMITATIONS,  STATUTE  OF. 

» 

A  deed  made  on  a  aale  for  taxes,  which  is  void  upon  its  face,  can  not  be  aet 

up  under  the  atatute  of  limitations.    Afoore  ▼.  Brown,  211. 
If  from  the  deed  it  appears  the  legal  notice  was  not  giTon,  the  deed  is  roid. 

lb. 
Where  the  statute  of  limitationa  haa  run  against  a  judgment,  it  may  be 

pleaded  to  a  teLfa.  to  roTive  the  judgment    Skap—n  t.  Lassefle,  353. 
The  atatute  of  limitations  runa  only  againat  the  legal  title.    Dubois  v.  Jfc- 

Lean,  486. 
Under  the  limitation  law  of  Illinoia  of  1835,  two  thinga  are  neceasary  to  the 

defenae :  first,  possession,  and  second,  a  connected  title  In  law  or  equity 

deducibje  of  record,  etc    AmnotmUh  v.  Burlingim,  469. 
The  atatute  of  Illinois  of  1838-9,  to  quiet  possession  and  confirm  fitlea  to 

laud,  is  not  a  limitation  law.  lb. 
The  statute  of  limitations  is  the  law  of  the  forum.    Jone$  r.  Bojf,  531. 
The  statute  of  limitations  does  not  run  in  behalf  of  an  equitable  tiUe 

Baird  t.  Wolfs,  549. 

MANUSCRIPTS. 

By  the  common  law,  a  party  had  a  property  in  his  own  mannacripta.  And 
If  they  be  In  possession  of  another  person  who  is  about  to  make  an  im- 
proper uae  of  them,  a  court  of  chancery  would  inhibit  such  nse.  Bari' 
lett  ▼.  Oittmden,  300. 
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MANUSCRIPTS— Cbnftntift/. 
TIm  principle  in  regird  to  a  manaecript  may  be  applied  to  the  invention  of 

amaohine.  Jb, 
It  belongs  to  the  inventor,  nntil  he  shall  abandon  it  or  give  it  to  the  pnblic. 

R. 
A  person  who  uses  his  mannscript  for  the  purpose  of  instrnetion,  doee  not 

thereby  abandon  it  to  the  pnblic.  lb. 
Nor  does  he  alMuidon  it  when  his  pupils  are  permitted  to  talte  copies.  Jb, 
Sneh  copies  being  intended  for  the  purpose  of  instraction»  can  be  applied  to 

no  other  purpose.  lb. 
The  use  intended  can  not  be  perverted.  lb. 


MARSHAL.  , 

If  the  marshal  pay  his  deputies  for  taking  the  census  out  of  his  own  funds, 
the  government  failing  to  advance  the  funds,  and  such  payment  being 
made  to  the  government,  which  afterward  paid  the  deputies,  who  had  been 
paid,  the  marshal  may  set  up  such  payment  in  a  suit  brought  by  the  gov- 
ernment   UnUed  States  v.  Ten  Eyk,  119. 

An  officer  is  liable  for  mal-feasance,  where  he  disposes  of  the  property  to 
the  injury  of  the  defendant|^  without  complying  with  the  requirements  of 
the  law.    Corning  v.  Burdiek,  133. 

The  officer  will  always  be  presumed  to  have  done  his  duty.  lb. 

A  prior  levy  by  a  sheriff  on  personal  property,  will  have  a  preference  to  a 
subsequent  levy  by  a  marshal.    Earl  v.  Raymond^  333. 

A  judgment  egainst  one  of  the  partners  of  a  firm,  will  anthoriae  the  sheriff 
or  marshal  to  levy  on  the  interest  in  the  goods  of  the  judgment  debtor. 
V.  States  V.  WUUame,  236. 

Where  there  has  been  no  unfiurness,  the  court  will  not  set  aside  a  marshal's 
sale  for  inadequacy  of  price.     West  v.  Davie,  241. 

The  service  of  a  summons  by  a  deputy  marshal,  the  day  after  the  new  mar- 
shal has  filed  his  bond  and  taken  the  oath,  the  process  having  before  been 
in  the  hands  of  the  deputy,  is  good.    Stewart  v.  Hamitton,  534. 

But  this  does  not  apply  to  the  service  of  an  execution.  *<  If  the  marshal 
die,  is  removed  from  office,  or  his  commission  expires,"  he  has  no  power 
to  sell,  if  he  has  made  a  levy,  but  another  execution  most  be  issued  to  his 
successor.  lb. 

MORTGAGE. 

A  mortgage  can  not  be  split  up  into  different  suits,  on  the  different  tracts  of 
land  mortgaged,  yet,  if  one  or  more  of  such  tracts  have  been  sold  or  are  held 
by  a  prior  mortgage,  such  tracts  may  be  omitted  in  tlia  bilL  Seiam  v. 
WaUame,  51. 
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MORTG  AG  E—C^iKifitfMl. 
The  mortgage  may  remove  that  which  is  not  a  fiztare,  and  which  was 
placed  or  constructed  on  the  ground  after  the  mortgage  was  ezeenled. 
Cope  ▼.  Homcynt,  384. 
This  is  especially  the  case  where  the  parchaser  had  no  notice.  Ih, 
Where  a  mortgage  is  given  on  land  and  personal  property,  and  other  liens 
are  set  np  to  the  penonai  property,  the  court  will  direct  the  real  estate  to 
be  first  sold.    But  if  it  should  be  insufficient  to  discharge  the  mortgage, 
the  lien  on  the  personal  property  will  be  enforced,  it  being  prior  to  the 
others.    McLtan,  atrignee  v.  Lmfaydie  Bank,  430. 

MOTION. 

An  illegal  arrest  will  be  set  aside  on  motion.    Lyett  ▼.  Ooodwm,  39. 

A  jodgment  will  be  set  aside  on  motion,  if  rendered  under  a  power  of  attor- 
ney before  the  obligation  becomes  due.    Smith  v.  HartweU,  206. 

On  motion,  the  damages  laid  in  the  declaration  were  increased.  Gregg  ▼. 
(7Mr,308. 

A  motion  made  at  one  term,  but  not  decided  at  that  term,  nor  continued  to 
the  next  one,  the  court  will  order  a  continuance  nunc  pro  tune*  Htvd  ▼. 
WUlumu,  339. 

But  as  the  other  party  had  a  right  to  suppose,  as  the  motion  was  not  con- 
tinued, it  was  abandoned,  it  will  be  continued  to  the  next  term,  Ik 

The  court  will  not  set  aside  a  marshal's  sale^here  there  has  been  no  unfair- 
ness, for  inadequacy  of  price.    Wui  r.  Davis,  341. 

A  judgment  will  not  be  set  aside  on  motion,  after  the  term  at  which  it  was 
entered.    Wood  ▼.  Luse,  354. 

A  default  will  not  be  opened  on  motion,  unless  accompanied  by  a  plea, 
sworn  to  under  the  rule  of  court,  denying  the  signature.  Jenkg  t.  Oot' 
reffon,  358. 

NOTARY. 

The  seal  of  a  notary  may  be  made  by  an  impression  of  the  seal  on  the  paper. 

Orr  ▼.  Lacf,  343. 
His  seal  is  recognised  in  all  countries  where  the  law  merchant  prevails.    Ih, 
A  seal  is  not  required  by  the  civil  law.  lb, 

NOTICE. 

A  notice  to  the  agent.  Is  a  notice  to  the  principal.    Vamum  4*  Cb  v.  MH^rdj 

93. 
Where  a  note  is  taken,  the  proceeds  to  be  applied  to  the  payment  of  a 

debt,  a  fiaiure  to  demand  payment  and  give  notice,  will  niako  the  note 

his  own,  by  the  holder.  16. 
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The  holder  will  be  ezcased  from  giving  notice,  where  the  drawer  had  no 
effecta  in  the  handa  of  the  acceptor.  lb. 

Bat  this  will  be  no  excuse  for  a  failure  to  give  notice  to  the  indorser.  lb. 

Where  a  note  is  guaranteed  and  not  paid,  notice  must  be  given  to  the  guar- 
antor in  a  reasonable  time.    Dunbar  t.  Brown,  166. 

Nothing  can  excuse  a  want  of  notice,  but  the  insolvency  of  the  debtor.    lb. 

Where  evidence  as  to  notice  has  been  given  to  an  indorser,  the  court  will 
refer  the  matter  to  the  jury,  stating  the  law.    Orr  v.  Laey,  243. 

Reasonable  notice  will  be  required  to  be  given  of  an  application  for  an  in- 
junction.   Wilson  V.  StoUejf,  272. 

Notice  to  an  indorser  is  sufficient,  if  it  describe  the  note  or  bill,  so  that  the 
indorser  must  know  it  and  state  that  payment  was  demanded  and  protest 
made,  and  that  the  holders  look  to  the  indorser  for  payment.  Cooper  v. 
Gibbt,  396. 

A  notice  to  take  depositions  is  not  good,  if  served  on  counsel,  who  could  not 
attend  to  the  taking  of  the  deposition,  without  being  absent  at  the  begin- 
ning of  the  court.    Bell  v.  iVtmmon,  539. 

Daring  court,  a  service  of  notice  on,  is  not  good,  if  objected  to.  lb. 

OCCUPYING,  CLAIMANT  LAW. 

An  individual  who  claims  under  a  person  who  has  no  title,  can  not  claim 
compensation  for  his  improvements.    Reynolds  v.  Cordery,  159. 

OATH. 

A  clerk  of  a  county  authorized  to  administer  an  oath  to  petitioners  in 
bankruptcy  in  the  county,  can  not  swear  those  who  live  out  of  the 
county.    United  States  v.  Doming,  3. 

A  deputy  clerk  being  authorized  to  act  as  the  principal,  has  power  to  admin- 
ister oaths  in  bankruptcy.    United  States  t.  NiMSf  23. 

Such  oaths  are  presumed  to  be  administered  in  the  presence  of  the  coart, 
and  nnder  their  authority.  lb, 

OFFSET. 

Payments  by  the  marshal  made  in  good  faith,  for  taking  the  census,  is  a 
good  set  off  in  a  suit  brought  against  him  by  the  government  United 
States  r.  Ten  Eyk,  119. 

OYER. 

The  plaintiff  is  not  bound  to  give  oyer  of  an  instrament  of  which  ho  is 
not  in  possession,  and  which  is  as  accessible  to  the  defendant  as  to  the 
plaintiff.    Roekkia  v.  Hanna,  200. 
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PARTIES. 
CiUieiiihip  moat  ba  alleged  in  Che  declaration,  bat  It  is  Barer  necaaaary  to 
■tate  that  fact  in  a  collateral  proceeding.    Cmrpitry.  Dungkr,  256. 

PARTNERS. 

A  partnership  in  selling  and  purchasing  land  >is  govemed  by  the  same  prin- 
ciples as  ordinary  partnerdiips.    Aieot  v.  Wing,  15. 

One  partner  advanced  the  fands,  the  other  to  do  the  basincss,  the  adTanee 
to  be  paid  oat  of  the  proceeds  of  sale — ^profits  or  loss  to  be  dirided.  Land 
on  hand  court  directed  to  be  sold^  and  the  proceeds  applied  as  the  eontiact 
reqaired.    lb. 

When  a  jadgment  is  obtained  against  one  of  two  partners  on  a  joint  prom- 
ise, the  contract  is  merged  in  the  jadgment,  and  no  action  can  be  brought 
on  the  note.    Sedam  t.  WUHMn,  51. 

When  a  partner  sells  to  another  partner,  who  agrees  to  pay  the  debts  of  the 
firm  oat  of  the  proceeds  of  the  goods,  he  becomes  a  trastee.    lb. 

A  partner  baring  sold  his  interest  in  the  concern  to  his  co-partner,  who 
gare  a  bond  and  secnrity  to  relioFe  his  late  partner  from  the  debts  of  the 
firm,  and  to  pay  them  out  of  his  own  property,  is  not  an  obligation 
merely  to  indemnify,  but  to  pay  the  debts.  A$9^nee  of  RUekey  r.  Spenetr, 
168. 

An  obligation  to  indemnify,  affords  no  ground  for  an  action,  until  the  party 
shall  be  damnified.    Jb. 

If  the  ODtgoing  partner  be  discharged  under  the  bankrupt  law,  he  may,  not- 
withstanding, enforce  the  payment  of  the  partnership  debts.    lb. 

The  creditors,  for  whose  benefit  obligation  was  entered  into,  may  also 
enforce  it    lb. 

The  proTistons  of  the  14th  section  of  the  late  bankrupt  law,  directing  the 
mode  of  settlement  and  distribution  of  estates,  in  bankruptcy,  in  cases  of 
partnerships,  are  in  affirmance  of  the  principles  on  which  courts  of  equity 
proceed  in  the  adjustment  of  the  rights  of  a  creditor  of  a  firm,  and  the 
separate  creditors  of  each  partner.    CbOms  y.  Hood  Auignee,  186. 

The  creditors  of  a  firm  are  entitled  to  the  preference  of  having  their  debts 
paid  out  of  the  partnenhip  funds.    lb. 

A  judgment  against  one  of  the  partners  of  a  firm  will  authorise  a  lory  on 
his  interest  in  the  partnership  property.    United  Staiet  v.  WtflMms,  253. 

But  the  debts  of  the  partnership  must  be  first  paid.    lb. 

When  necessary,  the  officer  may  take  possession  of  the  entire  goods,    lb. 

But  this  step  ought  not  to  be  taken  if  it  can  be  avoided,  as  it  breaks  up  (he 
partnership.    16. 

If  the  solvent  partner  make  fair  propositions,  which  will  save  the  officer 
from  injury,  they  ought  to  be  accepted.    lb. 

Under  such  circumstances  the  partner,  if  indicted  for  resisting  the  officer, 
may  give  in  evidence  the  facta.    lb. 
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PARTNERS— Gmtinved. 

A  parehase  of  goods  made  by  two  partnen  who  take  a  third  partner,  an 
action  a^rsiiuit  the  three  ean  not  be  maintained  by  the  seller,  who  had  no 
knowledge  of  the  obange  of  the  partnership.    Ahoood  y.  Lockkartt  350. 

There  was  no  implied  promise  to  the  plaintiff  by  the  third  partner.    Jb, 

The  plaintiff  and  the  defendants  being  partners  dissoWed,  the  defendants 
agreeing  to  pay  the  plaintiff  $6,872  73.  In  payment  French  gave  his 
note  for  $3,000,  and  the  other  defendant  agreed  to  pay  lands,  etc.  Plain- 
tiff averred  he  had  always  been  ready  to  execute  a  conreyance,  etc.  De- 
mnrrer  sastalnod.    Barhee  y.  WiUard,  356. 

After  a  dissolution  of  partnership,  neither  partner,  by  any  note  in  writing, 
can  bind  the  other.    Loeheood  y.  Conuioekf  363. 

In  this  view  a  note  is  a  new  contract,  though  it  be  glyen  to  pay  a  debt  of 
the  firm,    lb. 

An  authority  to  one  party  to  settle  the  accounts  of  the  firm,  collect  and  pay 
its  debts,  does  not  authorize  the  individual  to  give  a  note  in  the  name  of 
the  late  firm.    Ib» 

If  a  partner  withdraws,  pays  taxes  on  his  lands,  etc,  the  creditors  do  not 
acquire  a  lien  on  the  lands.  He  holds  them  subject  to  thoee  debts  as 
others.    United  States  y.  Duncan,  607. 

If  an  administrator  appropriate  partnership  property  to  the  payment  of 
taxes  and  expenses  of  administration,  this  will  not  affect  a  prior  lien  of 
the  United  States.    lb. 

If  one  of  the  partners  be  indebted  to  the  United  States,  the  claim  does  not 
reach  the  partnership  property.    lb. 

If  a  partner  die  insolyent,  and  indebted  to  the  United  States  in  a  large  sum, 
a  decree  of  a  State  court,  requiring  the  payment  of  the  partnership  debta 
out  of  the  funds  in  the  hands  of  the  administrator  does  not  impair  the 
priority  of  the  United  States.    lb. 


PATENT  RIGHTS. 

Wlien  the  eyidence  is  conflicting,  on  a  bill  to  enjoin  the  defendant  from 

infringing  his  patent  right,  the  court  will  direct  an  issue,  if  the  right  has 

not  been  established  at  law.    Parker  y.  Hatfidd,  61. 
Or  the  matter  will  be  referred  to  a  master  to  examine,  take  eyidence,  and 

report    lb. 
On  a  report  fayorable  to  the  complainant  an  injunction  will  be  allowed.   lb. 
The  assignee  of  a  patent  takes  no  interest,  under  an  extension  of  it,  unless 

the  assignment  be  special.    Brooke  y.  BiekneUf  64. 
The  license  of  a  machine,  under  the  decision  of  the  Supreme  Court,  may 

run  the  machine,  under  the  extension.    lb. 
There  is  no  infringement  of  a  combined  machine,  unless  all  the  parte  which 

constitute  the  combination  be  used.    Brooks  y.  BiehuU,  70. 
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PATENT  RIGHTS—Cbnlifiiicd. 
The  claim  of  B«ck,  in  hit  cookiDg  ttora,  as  hia  own  invention  is,  the  flaet 

deocribod  in  eombinatlon  with  the  extended  oTon.    Buck  y.  GiU,  174. 
And  as  the  defendants  appeared  to  have  infringed  the  right,  a  preliminary 

ijqanetiott  was  granted.    lb. 
Where  tlie  vae  or  sale  of  a  patent  has  not  exceeded  two  yean  before  the 

application,  the  act  of  the  3d  of  March,  1839,  declares  that  it  shall  not 

InTalidate  the  patent    Roai  t.  Bail  ^  Davii,  177. 
Tlie  same  patent  can  not  include  inventions  for  two  distinct  machines.    lb. 
Bat  a  claim  for  a  combination  of  mechanical  powers,  and  the  invention  or 

improvement  of  one  or  more  parts  of  which  the  combination  consists, 

may  be  in  one  patent,    lb, 
A  general  assignment  of  a  patent  gives  the  assignee  no  interest  in  its 

renewal.    Pkelp9  v.  Qnnbiioek,  353. 
Bat  when  the  assignment  is  special,  and  gives  each  an  interest,  it  w31 

convey  it    lb. 
A  patent  may  be  assigned  in  part  or  the  whole  of  it    Parker  v.  Honmrik 

370. 
The  machinery  complained  of,  if  the  same  in  principle,  is  an  infringement 

lb. 
FkriLor's  patent  is  for  improvements  on  known  machinery,  and  a  comlH- 

nation  of  meclianical  powers,    lb. 
There  can  be  no  infringement  of  the  combination,  which  does  not  embrace 

all  the  parts.    lb. 
Bat  it  is  an  infringement  to  adopt  any  improvement  of  the  plaintiA  of  any 

of  the  parts  of  the  combination.    lb. 
An  inventor,  under  his  patent,  claims  no  monopcly.    lb. 
A  patent  right  can  not  be  sustained  for  making  an  article  of  a  new  material 

according  to  a  known  mode.    HotMi99  v.  tfreentsMNf,  456. 
If  the  matsrial  be  new,  as  a  compound  invented,  a  patent  right  may  be 

claimed  for  that    lb. 
The  invention  must  relate  to  something  new  in  structure  or  material,   lb. 
Door  knobs  having  been  made  of  glass,  wood,  brass,  and  other  materials,  the 

making  of  the  same  with  potters  ware  or  porcelain,  a  material  long  known, 

will  not  entitle  any  one  to  a  patent    lb. 
If  the  mode  of  fastening  the  shank  to  the  knob  be  the  same  as  has  been 

done  in  fastening  the  shanks  to  knobs  made  of  other  materials,  there  is  no 

invention  to  sustain  an  exclusive  right    lb. 
And  this  is  the  case  though  the  porcelain  may  be  more  valuable  than  knobs 

made  of  any  other  material,    lb. 
It  is  not  essential  to  the  validity  of  an  assignment  of  a  patent  right  between 

the  parties,  etc.,  as  against  strangers,  that  it  should  be  recorded  in  the 

patent  office.    Gsss  v.  Redfidd^  526. 
The  record  is  notice  to  purchasers,    lb. 
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PATENT  RIGHTS— OmltfuiMt. 

The  renewal  is  for  the  benefit  of  the  inTentor.    lb. 

The  individaal  who  holds  the  original  right  patented,  and  also  an  improve- 
ment on  that  right,  mast  assert  his  entire  right  for  an  infringement    Jb. 

To  show  a  yiolation  of  the  patent  the  declaration  need  only  aver,  that  the 
defendant  has  constructed,  and  sold  to  others,  the  thing  patented.    /6. 

The  invention,  to  sustain  a  patent,  must  be  new  and  usefal.  Roberti  ▼. 
Wardt  565. 

PERJURY. 

The  act  of  1825,  in  relation  to  perjury,  being  a  general  law,  embraces  all 

subsequent  cases.     United  States  y.  Nichol,  23. 
Where  the  clerk  of  a  court  administers  an  oath  as  to  the  travel  of  a  witness 

it  is  not  perjury  or  false  swearing  within  the  act  of  Congress.     United 

States  y.  Babcock,  113, 
To  come  within  the  act  the  oath  must  be  required  by  law  or  usage.    lb. 
The  above  oath  was  required  by  neither.    lb. 
A  ministerial  officer  can  not  institute  such  a  usage.    lb. 
On  a  joint  answer  each  individual  may  be  indicted,  if  false,  for  perjury. 

Davis  V*  Davidson,  136. 

PLEADINGS. 

The  traverse  of  a  plea  must  be  direct  and  not  argumentative.  Mower  v. 
Burdiek,  7. 

If  the  citizenship  be  falsely  alleged,  advantage  should  be  taken  by  plea.  HU* 
liard  v.  Brevoort,  24. 

Where  a  judgment  is  a  nullity,  for  want  of  notice  to  defendant,  nul  tiel 
record  may  be  pleaded  for  that  which  can  have  no  effect,  is  not  a  record , 
set  out  in  the  declaration.     TAostjMon  v.  Emmeri,  96. 

To  a  judgment  on  a  penal  bond,  to  pay  the  debts  of  a  certain  firm,  the  obli- 
gors can  not  claim  an  off- set  on  notes  against  one  of  the  partners.  Ber- 
gen V.  WiUiams,  125. 

A  replication  is  defective,  to  a  plea  of  discharge  in  bankruptcy,  which  does 
not  state  the  debt  sued  for  was  not  placed  on  the  schedule.  Ajssiqnes  of 
RUehey  v.  Spencer,  168. 

To  an  action  for  an  infringement  of  a  patent  right,  a  plea  that  the  thing 
claimed  to  have  been  invented  was  in  use  and  for  sale  before  the  applica- 
tion for  the  patent,  is  demurrable,  unless  the  plea  aver  an  abandonment,  or 
that  such  sale  or  use  was  more  than  two  years  before  the  application. 
Root  V.  Ball  and  Davis,  177. 

The  defendant.  In  a  patent  case,  may  plead  a  special  plea,  or  file  the  general 
issue,  with  notice.    Jb. 

A  demurrer  to  a  bill  admitting  acts  charged  in  the  hill,  which  show  an 
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anuroed  agency  in  redeemlDg  land  told  for  taxes,  and  otber  acta,  which 

were  designed  to  seonre  a  title  in  the  land,  will  be  oTSiruled.    Sckedd^  ▼. 

Smoker,  181. 
Where  the  statate  of  limitations  has  run  against  a  jodgment,  it  may  be 

pleaded  to  a  tcLft.  to  revive  the  jadgment    Sim^^mm  ▼.  IdusaUe,  353. 
A  plaintiff  who  snes  on  a  contract  in  which  he  was  to  perform  certain  things 

mast  show  that  he  bad  done  or  offered  to  do  what  he  was  required  to  do. 

And  if  no  each  averment  be  made  declaration  is  demurrable.    Burbee  v. 

WaUrd,  356. 
To  an  action  of  assumpsit  defendants  pleaded  non-assumpsit,  and  that  the 

note  was  signed  by  Goodwin  as  a  partner  of  Walcott,  in  both  their  names, 

after  the  partnership  liad  been  dissolved.    Frazer  v.  WaleoU  et  oL,  365. 
The  above  plea  was  sworn  to.    Held  by  the  court  that  the  note  could  not  be 

received  in  evidence.    Ih. 
Where  a  patent  right  has  l)een  infringed  the  defendant  not  knowing  of  the 

plaintiff's  right  at  the  time,  no  more  than  compensatory  damages  should 

be  given.    Parker  v.  Corbin,  462. 
Under  other  circumstances,  the  damages  may  exceed  the  above.    lb. 
In  pleading  it  is  unnecessary  to  set  out  the  law  of  any  State,  as  the  courts  of 

the  United  States  take  notice  of  such  law  without  proof.     Jones  v.  Ays, 

5S1. 
The  replication  is  not  good  which  does  not  answer  the  plea.    To  a  plea  of 

the  statate  of  limitations  the  plaintiff  replies  that  he  lived  in  another  State. 

This  is  net  an  exception  within  the  statute.    Jb. 
A  special  plea  or  notice  must  be  filed  thirty  days  before  tlie  term  In  a  patent 

case,  or  the  plaintiff  will  be  entitled  to  a  continuance.    FUZfipt  v.  Comb- 

sfodk,  535. 
The  option  to  file  the  general  Issue  and  give  notice,  does  not  take  away  the 

right  to  set  up  the  special  matter  in  a  plea.    lb. 
An  unnecessary  plea  will,  on  motion,  be  directed  to  be  withdrawn  as  im- 
properly incumbering  the  record.    lb. 
If  a  plea  answer  only  a  part  of  the  count  in  the  declaration  It  is  demurrable. 

Culbertton  v.  Wab^tk  Nmmgation  Gem^tfiiy,  544. 
The  common  law  order  of  pleading  is  observed  In  this  court.    Evant  t.  Hsu- 

enport,  574. 
A  plea  to  the  jurisdiction  must  first  be  pleaded.    lb.    " 
The  citiienship  alleged  in  the  declaration  need  not  be  proved,  unless  denied 

by  plea.    Mb. 
A  breach  alleged  In  the  terms  of  the  bond  or  contract  is  sufficient    Beryer 

V.  WaUanu,  577. 

PRACTICE. 
A  judgment  being  entered  on  the  penalty  of  a  bond,  the  claims  of  croditors 
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intended  to-  be  secnred  by  it,  may  be  enforced  by  teifa.    Berger  r.  WU- 
liami,  125. 

A  judgment  in  behalf  of  the  creditors  against  the  debtors  is  prima  facie  evi- 
dence of  the  sum  doe,  as  against  the  sureties  on  the  penal  bond.    lb. 

An  ofiset  of  claims  against  the  original  debtors  can  not  be  set  up.    R, 

The  bond  was  to  secure  the  creditors  named.    lb, 

PRINCIPAL  AND  SURETY. 
See  Suisrr. 

PRIORITY  OF  THE  UNITED  STATES. 

The  priority  of  the  United  States  supersedes  State  laws,  as  to  the  distribution 
of  property.    United  Siatee  v.  Duncan,  108. 

PROMISSORY  NOTE. 

Taking  a  note  is  no  discharge  of  an  existing  debt,  unless  there  be  a  special 

agreement  to  that  effect    ABen  v.  King,  128. 
Taking  such  a  note  imposes  diligence  on  the  holder.    lb. 
And  if  he  fall  to  use  diligence  he  makes  the  note  his  own.    lb, 

REMEDY. 

If  the  acts  of  State  officers  bo  illegal  there  is  a  remedy  in  the  courts  of  the 
Union  as  wdl  as  In  the  courts  of  the  State.    CarroU  v.  Perry,  36. 

The  mode  of  redress,  by  a  person  illegally  arrested  is  by  motion.    lb. 

The  law  of  the  contract  must  be  regarded  and  enforced,  wherever  suit  may 
be  brought    JIfaffttifon  v.  Crawford,  540. 

But  this  law  can  not  embrace  the  remedy,    lb. 

The  remedy  belongs  to  the  State  where  suit  is  brought    lb, 

RECEIVER. 

A  court  will  sometimes  appoint  a  receiver  to  pay  the  annual  charges  on  the 

mortgaged  premises.    Laiimer  v.  Moor,  110. 
This  will  be  done  If  the  land  mortgaged  is  not  worth  the  debt    Jb. 

REMOVAL  OF  A  CAUSE  FROM  STATE  COURT. 

A  petition  to  remove  a  cause  to  the  circuit  or  district  court  of  the  United 
States,  which  was  granted,  creates  no  uncertainty,  as  the  removal  can 
only  be  to  the  circuit  court.    MeVayghier  v.  Caesilly,  351  > 

A  suit  can  not  be  removed  from  the  State  court  into  the  circuit  court  of  the 
United  States  where  a  part  of  the  defendants  are  citizens  of  the  State  where 
suit  is  brought  and  a  part  of  some  other  State.    Wilton  v.  BbdgeU,  363. 

REVIVOR. 
At  common  law,  all  actions  on  contract  survives.    Jonec  v.  Vantandt,  599. 
Under  the  statute  of  Ohio,  adopted  by  Coogrew,  certain  actions  survive.  lb. 
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SLAVES. 

The  owner  of  a  slare  hat  a  right  to  claim  him  under  the  law  and  the  eonsti- 
tntion  where  alavery  does  not  exist    OUtmer  y.  Cfarham,  409. 

There  is^no  principle  in  the  common  law,  in  the  law  of  natioBS,  or  of  na- 
ture, which  anthoriies  soch  a  reclamation.    lb. 

A  parol  authority  to  his  agent  is  sufficient  to  authoriie  a  seizure  of  a  fugi- 
tive from  lahor.    lb. 

To  make  a  person  liable  for  a  rescue,  in  such  a  case,  he  must  act  knowingly 
and  willingly.    lb. 

But  this  knowledge  that  the  colored  person  is  a  fugitive  from  lahor  fa  infer- 
rable from  circumstances.    lb. 

To  every  one  who  mingles  with  the  crowd,  it  Is  not  necessary  that  the  agent 
should  state  on  what  authority  he  proceeds.    lb. 

It  is  enough  that  he  states  it  generally.    lb. 

And  one  of  a  crowd  who  interposes  by  manual  force,  or  by  ancoaraging 
others,  by  words,  to  rescue  a  fugitive,  is  responsible.    lb. 

But  he  does  not  make  himself  responsible  when  he  endeavon  to  prevent  a 
breach  of  the  peace.    lb. 

The  agent.  In  seizing  a  fugitive  from  labor  acts  under  the  sanction  of  law, 
no  warrant  being  necessary.    lb. 

When  a  rescue  is  made  by  the  continuous  action  of  a  crowd,  any  one  who 
took  a  part  in  the  continuous  action  is  responsible.    Ik. 

A  female  fugitive  from  labor,  having  had  a  child  during  her  reatdence  in  a 
free  state,  on  an  action  for  her  value,  the  child  being  not  claimed  can  not 
be  included.    lb. 

An  action  against  one  or  more  persons  for  harboring  or  secreting  fugitives 
from  labor  whether  brought  for  the  penalty  or  the  value  of  the  slaves  is 
founded  on  the  constitution  of  the  United  States  and  act  of  Congress. 
Ray  V.  DonneU,  504. 

In  such  an  action,  the  plaintiff  must  prove  the  ownership  of  the  slaves,  and 
that  they  escaped  from  his  service.    lb. 

A  removal  of  the  slaves  from  the  place  where  they  had  been  secreted  with 
the  view  of  returning  them  to  their  master,  so  that  they  were  enabled  to 
escape  from  the  pursuit  of  their  master,  is  a  harboring  and  secreting  of 
them,  within  the  act  of  Congress.    lb. 

The  circumstaoce  of  their  removal  is  sufficient  to  show  a  knowledge  that 
they  were  fugitives.    /6. 

Whether  a  verdict  for  the  plaintiff  extinguishes  his  right  to  the  fugitives  not 
a  question  for  the  jury.    lb. 

The  value  of  the  services  of  the  slaves  is  the  criterion  of  damages.    lb. 

STATUTES  OF  A  STATE. 

A  statutory  proceeding,  which  is  not  according  to  the  course  of  the  common 
law,  must  be  strictly  pursued.    BonotU  v.  Didpirssn,  363. 


m9  giiii. 


INDEX.  669 


Steam  Boat  Navigation.    State.    Surety.    Survey.    Survivorahip. 

STATUTE  OF  A  STATE— Gmfjn««i. 
The  eoarts  of  the  United  States  will  follow  an  established  consti action  of  a 

state  statQte.    IVessmtfA  t.  ShMm,  375. 
It  is  important  that  there  shonld  l>e  only  one  rule  of  property  in  a  state.    Ib^ 
The  rale  of  constraction  is  followed  without  regard  to  its  correctness.    lb. 
In  the  constraction  of  statutes  the  intent  of  the  legislature  must  be  ascer- 
tained.   UnUed  StaU$  v.  Warner,  463. 

STEAM  BOAT  NAVIGATION. 

For  misconduct,  negligence,  or  inattention  in  the  pilot,  captain,  etc,  on  a 
steam  boat,  from  which  death  results,  the  individual  is  punished  as  for 
manslaughter.     United  StaUe  ▼.  Warner,  463. 

Malice  is  not  required  to  constitute  the  offence.    lb. 

Drowning  resulting  from  collision  through  negligence  is  within  the  statue 
lb. 

If  the  passengers  by  their  own  imprudence  were  drowned,  the  defendant  is 
not  guilty.    lb. 

It  is  otherwise  if  the  passengers  lost  acted  with  ordinary  prudence.    lb. 

It  was  the  duty  of  the  officers  to  ascertain  as  soon  as  possible,  after  the  col- 
lision the  extent  of  the  injury  of  the  boat.    lb. 

STATE. 

Indian  lands  reserved  can  not  be  withdrawn  from  the  jurisdiction  of  a  state 

except  by  iti  consent .  Lowry  v.  Wieaoer,  82. 
It  may  tax  them,  and  make  them  responsible  for  the  payment  of  debts.     lb . 

SURETY. 

In  Indiana  securities  on  a  replevin  bond  are  entitled  to  have  their  land  sold 

under  the  law  in  force  at  the  date  of  the  bond.    StoektoeU  v.  Kemp,  80. 
A  sale  on  other  principles  will  be  set  aside  on  motion,    lb. 

SURVEY. 

Causes  of  disputes  between  what  was  called  the  old  and  new  lines  in  Symmes' 

purchase.    Bu^  v.  Tulev,  268. 
Survey  by  which  a  purchase  was  made  to  stand,    lb. 
If  not  seen  at  the  purchase,  must  be  established  by  authority,    lb. 
Marked  lines  and  corners  control  courses  and  distances.    Robineon  v.  Moore, 

279. 
In  the  Virginia  Military  tract  surplus  land  does  not  vitiate  the  survey,    lb. 

SURVIVORSHIP. 
When  a  debt  is  due  to  two  individuals,  both  of  whom  die  before  the  amount 
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is  adjoBted,  and  the  setUemeiit  U  made  after  the  death  ef  both,  with  the 
executor  of  one,  and  two  notea  were  given  to  him  for  the  bnlanoe  it  may 
be  recovered  in  hie  name.    C&lim  v.  UnderhiU,  337. 
The  doctrine  of  anrvivorahip  doea  not  apply  to  a  ainf  le  transaction  of  thii 

character.    /6. 
It  is  not  doubted,  however,  that  had  only  one  of  the  parties  died,  the  snrri- 
vor  might  have  maintained  his  action  for  the  amount  duo.    lb. 

SYMMES'  PURCHASE. 

This  purchase  was  completed  only  for  one  million  of  acres  between  the  Mi- 
ami rivera.    Budl  v.  Tule^,  S68. 

TAX. 

Lands  purchased  of  the  United  States  and  paid  for,  though  not  patented,  may 

be  taxed  by  a  state.    CarroU  v.  Perry,  25. 
Property  of  every  description,  under  the  jurisdiction  of  a  State  may  be 

taxed.     lb. 
In  the  exercise  of  this  power  the  federal  government  have  no  control     lb. 
To  make  a  valid  title  on  a  tale  for  taxes,  all  the  requisites  of  the  law  must 

be  complied  with.    Miner  v.  McLean,  138. 
The  couoty  treasurer  and  colleetor  must  return,  under  oath,  the  delinquent 

lands  to  the  county  auditor,  or  thers  can  be  no  forfeiture  of  such  lands.  Jb. 
The  county  is  required  to  make  a  record  of  such  retnm  which  can  not  be 

altered  by  parol.    lb. 
In  selling  land  for  taxes  the  law  must  be  strictly  followed.    Moore  v.  Brsion, 

211. 
And  thip  especially  applies  to  the  notice  of  sale.    lb. 
When  legal  notice  has  not  been  given  of  a  aale  for  taxes  the  deed  is  void.   /&• 
Under  the  revenue  law  of  Illinois,  passed  February,  1839,  the  circuit  court 

acting  as  a  court  of  limited  and  special  jurisdiction,  it  is  necessary  to  show 

that  every  thing  was,  and  how  done,  that  is  required  by  law  to  be  done, 

to  give  it  jurisdiction.    Mayhew  v.  DavU,  213. 
A  collector  of  taxes  must  make  a  demand  for  taxes  upon  the  owner  of  land, 

before  a  judgment  can,  properly,  be  rendered  against  it    lb. 
The  liflt  of  lands  forfeited  for  Ihe  non  payment  of  taxes  required  by  law,  if 

not  made  as  required  the  subsequent  proceedings  are  void.    Raymond  v. 

Lon^worthf  418. 
Such  list  must  have  the  seal  of  the  auditor  of  state.    lb. 
It  must  be  signed  by  the  auditor.    Jb. 
The  land  sold  was  stated  on  the  tax  list  to  be  five  acres  in  Sec.  24,  township 

4,  range  1,  is  vague  and  the  sale  consequently  void.    lb. 
To  render  an  auditor's  deed  evidence  of  title  to  land  sold  for  taxea,  under  the 
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law  of  1827»  iimaat  be  first  shown  that  the  reqaisitions  of  the  law  have 
been  complied  with.    Arrowmuih  v.  Burlingim,  490. 

TENANT. 

A  tenant  for  life  is  bound  to  keep  down  the  interest  of  incumbrances,  al- 
thoagh  the  whole  of  the  rents  are  exhausted  by  it.    Latimer  ▼.  Moore,  110. 

TITLE. 

To  constitute  a  legal  title  to  land  sold  for  taxes,  all  the  substantial  requisites 
of  the  law  must  be  complied  with.    Miner  ▼.  McLean,  138 

A  title  from  the  United  States  to  a  deceased  person,  under  the  act  of  Con- 
gress anures  to  the  benefit  of  his  heirs.    Sehedda  ▼.  Savoyer,  181. 

At  common  law  any  act  is  void  which  is  done  in  the  name  of  a  deceased 
p6rson.    lb. 

Color  of  title  in  good  faith  must  be  such  a  title  as  would  pass  the  land  of 
itself,  if  a  better  title  be  not  shown,  this  is  necessary  under  the  statute. 
Arrowamith  v.  Burlingim,  490. 

The  belief  of  a  tenant  that  his  title  is  good,  must  be  a  legal  and  intelligent 
belief,  and  must  depend  upon  his  title.     76. 

A  presumption  of  title  may  arise  from  long  possession,  under  such  circum- 
stances as  are  favorable  to  such  a  presumption.    Baird  v.  Wolfe,  549. 

But  it  may  be  rebutted  by  circumstances  or  positive  proof.  In  many  cases 
the  court  will  refer  the  presumption  to  the  jury  for  their  consideration 
and  deciaion.    2b. 

TROVER. 
A  demand  and  refusal,  or  an  actual  conversion,  is  necessary  to  sustain  an 
action  of  trover.    CHapin  r.  Siger  375. 

TRUSTEE. 

When  property  is  received  in  trust,  s  nd  the  trustee  sells  it  and  receives  the 
consideration  and  appropriates  it,  he  is  liable,  the  same  as  an  agent,  should 
the  sale  not  be  objected  to.    Barker  v.  Root,  5752. 

USAGE. 

A  general  usage  in  navigating  a  river  should  be  followed.    Halderman  t. 

BeekwUh,  286. 
A  descending  boat  when  apprehensive  of  a  collision  will  stop  her  engine  and 

float    lb. 
The  ascending  boat  to  choose  her  side.    lb. 
The  law  of  the  river  is  established  by  usage,  and  this  mast  govern  those 

who  navigate  it.    BartleUe  v.  WiUiamaon,  589. 
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US  AG  E—CoiUinutd, 
All  are  presttmed  to  know  an  eetaUiehed  mage,  and  are  expected  to  conform 

to  it    lb. 
By  thia  niage  a  deecendiog  boat  is  required  to  run  in  tlie  current  near  the 

middle  of  the  river,  the  ascending  boat  to  keep  near  the  right  shore.    It, 
This  being  the  usage,  if  either  turn  out  of  her  course,  so  as  to  run  into  the 

other,  the  owners  of  the  boat  leaving  her  track  are  responsible  for  the 

damages  done.    lb. 
The  descending  boat,  by  the  usage,  as  appears  from  the  testimony,  on  seeing 

the  approach  of  the  ascending  boat,  is  required  to  stop  her  engines  and 

float,  leaving  to  the  other  boat  a  choice  of  sides,    lb. 
Under  such  circumstances,  in  view  of  the  usage,  it  would  be  hazardous  for 

the  descending  boat  to  back  her  engine  as  that  might  bring  her  in  contact 

with  the  otiier  boat    The  descending  boat  may  act  upon  the  presumptioa 

that  the  other  boat  does  not  Intend  to  run  into  her.    lb. 
And  any  deviation  from  the  established  usage  might  create  embarrassment, 

and,  perhaps,  cause  a  collision.    lb. 

USURY. 

A  purchase  of  a  bank  or  of  an  individual's  notes  at  a  discount,  is  not  usury ; 

unless  such  purchase  was  a  device  to  charge  more  than  the  legal  rate  of 

interest.    LafaytUe  Bank  v.  lUinoU  Bank,  208. 
To  coustitute  usury  there  must  be  a  corrupt  loan  of  money.    lb. 
There  is  no  usury  in  charging  the  usual  exchange  on  a  bill  drawn  In  Iiidl* 

ana,  payable  in  New  York.     Orr  y.  Lacy,  343. 
A  purchase  of  a  bill,  at  whatever  discount,  not  done  to  cover  usury,  is  not 

usurious.    /6. 
The  notes  of  a  western  specie  paying  bank  less  valuable  than  eastern  paper, 

the  difference  may  be  covered  by  contract,  without  usury.    lb. 
The  purchase  of  promissory  notes  signed  by  an  individual  or  Issued  by  a 

bank,  if  made  bona  fide,  is  not  usurious.     Judy,  Adminittratar  v.  Gtr^ 

rard,  359. 
If  the  purchase,  however,  was  a  device  to  charge  a  higher  rate  of  interest 

than  the  law  authorizes,  it  is  usury.    lb* 
Depreciated  bank  notes  may  be  sold  in  the  market  at  a  greater  or  less  price, 

as  may  be  agreed  upon  between  the  parties.    Like  any  other  commodityi 

they  can  be  bought  and  sold  without  usury.    Jb. 
But  any  device  or  cover  which  may  be  resorted  to,  to  evade  the  statute  of 

usury,  is  corrupt  and  usurious.    Jb. 

VARIANCE. 

Words  of  surplusage,  not  descriptive  of  the  bill,  but  of  the  place  where  it  is 
payable,  is  no  variance.    Orr  v.  Laey,  943. 
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VERDICT. 
A  TertHct  ou  tn  issue  at  law,  directed  by  a  «oiirt  of  chancery,  will  not  be 
set  aside  aniess  it  ahall  be  clearly  against  evidence.  Br9ok$  t.  BUkneU,  70 

WARRANTY. 

A  deed  of  warranty  may  be  good,  though  it  do  not  contain  all  the  usual 
covenantsy  technically.    Bronaon  v.  CahUl,  19. 

WAREHOUSE  RECEIPT. 

A  fabricated  warehonse  receipt,  repreeenliog  that  a  large  amount  of  pork 
had  been  received  by  defendant,  subject  to  the  order  of  the  plaintiff,  on 
which  he  accepted  and  paid  a  draft  for  $12,000,  is  a  ground  for  an  action 
against  the  warehouse  man  to  the  extent  of  the  injury  received.  Suydam 
V.  Wotfs,  162. 

WILL. 

By  a  law  of  Indiana,  a  will  made  and  recorded  in  any  other  State,  according 
to  its  laws,  is  good  in  Indiana ;  and  a  copy  from  such  record,  duly  certi- 
fied, is  evidence.    O'Brien  v.  Woody,  75. 

WITNESS. 

\  witness  who  has,  in  acting  as  agent,  exceeded  his  power,  so  as  to  make 
himself  responsible,  is  not  a  competent  witness  to  prove  that  his  principal 
ratified  the  contract  subsequent — although  the  witness  may  be  released 
from  liability,  under  the  written  contract  made  by  him.  Peekkam  Y.Lifon, 
45. 

An  accomplice  may  be  a  witness  from  the  necessity  of  the  case.  United 
States  Y.  Lee,  1(^, 

And  if  so  used,  and  from  his  testimony,  he  acted  apparently  in  good  faith, 
and  gives  evidence  material  to  the  issue,  he  ought  not  to  be  prosecuted. 
J6. 

The  faith  of  the  government  is  pledged,  by  his  disclosures,  not  to  take  ad- 
vantage of  them.  lb. 

After  he  has  made  them,  he  can  not  be  tried  without  subjecting  him  to  preju- 
dice. Jb. 

A  deposition  to  contradict  a  witness,  will  not  be  received  unless  the  question 
as  to  the  fact  is  as  distinctly  put  to  the  witness.    CSiapin  v.  Siger,  378. 

A  witness  can  not  be  discredited  by  that  he  made  a  certain  remark  which  on 
his  examination  he  does  not  recollect    OiUner  v.  Oorham,  402. 

A  witness  who  states  a  falsehood  that  does  not  arise,  probably  from  mistake 

.    or  misapprehension,  will  not  be  believed  by  the  jury  in  other  parts  of  his 
evidence,  unless  corroborated.  lb. 

44 
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WITNESS^Omftiiiietf. 

When  the  erediUUty  of  the  wft&Mi  k  so  impaaclMd  aa  to  create  atroDfir 
donbta  aa  to  tlia  truth  of  bis  taatimonyy  the  jory  may  dedde  the  ciMtro- 
Toray  on  the  other  teatimony  in  the  caae.    Ray  y.  DonntU,  504. 

Where  the  faneral  character  of  a  witneaa  haa  not  been  impeached,  thongh 
he  may  have  been  contradicted  by  other  witneaaaa^  hia  general  good  char- 
acter can  not  be  proved.  /6« 

A  witneaa  at  whoaa  inatance  an  ejectment  ia  brongfaty  and  who  ia  the  aa- 
aignee  of  a  part  of  the  conaideration  for  which  the  hmd  waa  aoldi  and  the 
rait  being  broogfat  on  a  failare  to  pay  the  conaideration,  ia  not  a  compe- 
tent witneaik    Bmird  y^  Wolfe,  549. 

Where  there  ia  a  conflict  in  the  testimony,  the  jary  mnat  decide  on  the 
credibility  of  the  witneases.    Barrett  y.  WOZiafliaQn,  389. 

This  may  often  depend  upon  tlie  opportnnity  witneases  liad  to  obaarre  the 
iacta  which  they  haye  aworn  to.  Jb. 

In  collision  caaea,  witneases  often  become  excited  and  alarmed,  ao  aa  not  to 
be  in  a  condition  to  aee  and  detail  &cts  accarately.  lb, 

WRIT. 

The  indorsement  on  the  writ,  reqaired  by  the  Stale  atatate,  which  haa  bean 
adopted,  may  be  objected  to  on  a  motion  to  qnaah  the  writ  Jftfler  y 
Oage$,436. 

In  auch  case,  an  amendment  wonid  be  permitted.  lb. 

A  neglect  to  make  the  indoraement,  ia  no  ground  for  a  plea  in  bar.  16. 

A  plea  In  abatement,  is  the  only  one  that  coald  be  filed,  lb. 
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